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1 „ 


Conulance of Pleas. 


(O) Conuſance of Pleas, 
Remover. 


What will be a /iffcient Cauſe to remove. 


HE returns of :/[ues againſt a party of 2 d. or nc 
iſſues, by the bailiff of a franchiſe, where he 
might have returned iſſues to 204. is no cauſe 
to remove the plea, for the other party might aver in the 
3 that more iſſues might have been returned. 45 
. | 

| 2. hi if the under-bailiff returns too ſmall iſſues by covin 
and procurement of the bailiff, who is judge, this is a good 
cauſe to remove the plea, 45 Ed. 3. 7.] 


Lr. 


Fitzh. Cauſe 
de Remover 
&c. pl. 9. 
cites S. C. 


Br. Cauſe de 
Remover 

&c. pl. 9, 
cites 


— —— Fitzh. Cauſe de Remover &c. pl. 9. cites 8. C. 


Z. In an affiſe, if the Bali of the franchiſe does not ſue 
the record of the day that the plaintiff hath in the franchiſe, 
this is not any cauſe to remove the plea, tor the record ts at 
all times to be ſued by the plaintiff or demandant. 27 All. 72. 
by all the juſtices. ] 


[4. It is a good cauſe to remove a plea, that the bail:#, 


who is the jydge, 7s of the robes of the plaintiff. 12 H. 4. 13. 


and 11 H. 4. 11 per Hank. In aſſiſe of freſh-force the tenant by recordare 


Br. Conu- 
ſancc, pl. 42s 
cites S. Go 
Fuzh. 
Conulans, 
pl. 38. cies 
8.0 

Br. Cauſe de 
Remover 


removed the 


Wes 


© © 


© 


plea out of the court of ancient demeſme becauſe the bailif was of the robes of the plainitf, and 
tavours him, and 1t was remanded ; for the ſuitors are judges, and not the bailill, and the lord 
ſhall not be prejudiced, Br. Cauſe a Remover, pl. 14. cites 12 H. 7. 17. But where it 
% removed out of the county into Bank becauſe the ſheriff is of the robes ot the plaintift, and 
tavours him, this ſhall not be remanded ; tor tac one Court and the other ts the King's Court; Note 
the diverſity. Ibid. 


Nr. Canſede 


{5+ If conuſance be granted to be held before the mayer . 
cmmover 


* 


* „ 
18 


"» 


and bailiſts, it one of one bailiffs bring an action within the fran- 
chiſe, it is no cauſe. to remove the plea, quia favet, be- 
cauſe he himſelf is judge; for it rhe defendant takes this ex- 
c:ption, there the plaintiff ought to ſtay his action till he 
ve out of his office, otherwiſe it is error. 2 H. 4. 4. b.] 


&c. pl. 11. 
cites 8 C. 
— Fitzhs 
Caule de 
Remoer, 
Pi. 6. cutcs 
S C.-—— 


Br. parol &c, remanded, pl. a. cites S. C. that the parol was remanded ex aſſenſu omuium 


*ou6 * - = W yg , ” 
z: eariorum dr C. 3.17. of 7'f' t-(loſe was ſued in ancicn? 4e it O. and the fronts, 


3 


Vo:. VI. pe wail, 


I TConulance of Pleas. 
pending the writ, 


K furd recordare to +" -a.s of the county to remove the parol, and alledꝭ ed 
exu/ſe in the writ, Eo quod J. N. ſub-Heννα curiæ illius j eus petentis & favet petcn- 
tem ; and per tot. cur. this is no ſufficient cauſe * ; tor he 1s not judge, for the ſuitors are judges, 
and if he makes an 11 pannel, the party may challenge; and per cur. it is not any ſuthcient 
cauſe to remove the parol, but quia clamat tenere ad communem egen generally, or per finem in 
cuir reg is levatum, or other ſuch m tter of record ; for the right of land in ancient deme ne 
ſhall not be tried here in Bank, but the ſaid two caules may be determined here, and it the 
cautes are found falſe, to remand the parol, and if not, then all ſhall abate, and the party ſhall 
ſuc at common law, and fo ſee that they /hall not proceed upon this original which comes out of the 
Sag court; quod nota, per cur. and if /in be caſt for the tenants at the day &c. it ha be 
curſhed, be the cauſe ſufecient or not; for it it be not ſufficient, the parol ſhall be remanded, and 
it it be ſutficient, the parties ſhall tue at the common law by writ, and not upon this plaint 
which is ſo removed; quod nota, per judicium ibidem. Br. Cauſe a Remover, pl. 7. cites 34 


H. 6. 35. : 


* S. P. Br. Cauſe a Remover, pl. 12. cites 3 H. 4. 1445S. P. ibid. pl. 30. cites 11 Hl. 
6. 10. unlels the bailiff was judge. 


LS | 
ſl. Cont [6, Uf conuſance be granted to be held before the bailiff, if 
fance pl. an a4on be brought againſt the bailiff, this is good caule to 
$11.6. 8. Iemove the plea, becauſe he cannot be his own judge, 8 H. 
SC. Per * 9. 19. 6. | 

Cotton, TER 

[And Roll ſeems to be miſprinted g) for 6). — The holding the plea before himſelf is no 
cauſe to remove the plea ; for the plea inay have writ of error if &c. Br. Cauſe de Remover &c. 


pl. 39. cites 33 H. 6. 54+ 


p Br. Re- [7. Failure of right in a franchiſe is good cauſe to remove. 
uimmons „ - ot. 
pl. g. cites 11 H. 4. 27 b. 4 8. . 4 


S. C.—— 
Br. Conuſans, pl. 16. cites S. C. Br. Voucher, pl. 161. cites S. C. Fitz h. Reſum- 
mons, pl. 12. cites 11 H. 4. 21. S. P. [but it ſeems it ſhould be 11 U. 4. 27 b. pl. 52. 

+ Br. Conuſans, pl. 27. cites S. C. 

In aſſite the bailiff of the franchiſe demanded conuſance of the plea, and had it, and after 
y--ottachment was ſued becauſe the barliff had farled of right, and was pone per vad. 2ta Juod 
{-guela . fit, &c. in eodem ſiatu &c. and that bailior ibi de recto dr ficrant, and quod habeat 
corpora jur. &c. Br. Conuſance, pl. 41. cues 26 Aff. 67. 


* Br, Re- [8. (As) If a foreigner be vouched in a franchife, this is a 
mens, good cauſe to- remove it for failure there. * 11 H. 4. 27. b. 
P:. g. cites 

8 . 6. 20. | 


S. C. 
Br. Conu- 

fans, pl. 16. cites S. C. — Br. Voucher, pl. 151. cites S. C. — Fit. Reſummons, pl. 12. 
cuts 11 H, 4. 21. | but it ſeems miſprinted, and that it ſnould be 11 H. 7. 27. b. pl. 52. 


9. Sy if a plea be pleaded that bears date out of the juriſdice 
tien. 8 H. 6. 20.] | 
ro. If conuſance be 1% be held before the bailiff of an abbot 
(as it ſcems to be intended}, and a real action is bronght again/t 
the abbot, and the abbot ſaith, that he hath the land of the gift 
ef the king, and prays aid of the fing, this ſhall not be any 
cauſe to remove the plea, for he hath not failed of right there; 
p for he may have aid of the king, and the king may fend to 
the juſtices to proceed to judgment, as well as in Banco. 
f 21 Ed. 3. 38. b. adjudged. ] 
Br. Conu- 11. If they will err vluntarily in a thing of which a writ 
1 of error lies, and this can be refer med by it, this ſhall not be 
aæuauſe to reinove the plea, Contra 8 H. 6. 29.] 
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Conuſance of Pleas. 


12. As if they will not grant the view where the view lies, 
this is no cauſe. 8 H. 6. 20. ] 


[13. But if they err voluntarily in ſuch a thing, of which a 
writ of error lies nit, nor can be reformed by it, this ſhall be 
good cauſe to remove it. 8 H. 6. 20. 

14. As if they will not record a default as they ought, or will 
not give judgment, this 1s good cauſe to remove it, becaufe no 
writ of error lies without judgmetit, nor the error of the de- 
fault will not appear of record to be reformed. 8 H. b. 20.] 

15. If wrong be done to a tenant or defendant that goes but 
in delay, as it ſeems to be intended, this is no cauſe of re— 
moval, for he is not at prejudice, becauſe he hath the poſſeſ- 
ſion of the land. 8 H. 6. 20. 8 

(16. If conuſance be granted, and the Bai) will not read 
the writ there, it is good cauſe of reſummans. 18 E. 3. 31. b.] 

17. In an action, if the franchiſe hath conuſance granted, 
and in the franchiſe the defendant pleads villeinage in the plain— 
tiff, this is good cauſe of a reſummons, becaule this cannot 
be tried there. 26 Ed. 3. 73. b.] 

18, If the land be frank fee, and the tenant is zmpleaded in 
ancient demeſne, it is a good cauſe to remove the parol to the 
common law, becauſe he claims to Hal at common law, and he 
hall ſhew his cauſe at the day in Bunk. Br. Cauſe a Remover, 
pl. 17. cities 21 E. 3. 32. 


19. Demiſe of the lord of ancient demeſne for term of life by 


livery without deed, is ſufficient cauſe to remove the plea out of 
ancient demeſne to the common law by recordare, Br. Cauſe 
1 Remover, pl. 10. cities 50 Ed. 3. 24. | 

20. So of a fine or charter of the lord, or deed of the lord, 


2 Hold at common law, Ibid. 
21. The parol removed out of court baren, becauſe there 


were only four ſuitors; therefore quære what number ſuthces 
when there are no more. Br. Caule a Remover, pl. 35. cites 


Regilter fol. 11. | 
22. Where a man recovers damages in aſſiſe of freſh-force, 


and the defendant is not ſufficient in the franchiſe, this may be 
removed and executed in another court. Br: Cauſe a Re— 


mover, pl. 54. 
3. Where he that claims conuſance, ſhall not hold plea 


of matters wherein himſelf is party, mee Tit. Judges (A) per 
totum, 


(P) Pleading after Removal. 


{I, Ih a plea be removed out of the lords court. for cauſe, the 
caule is traverſable. 12 H. 4. 13. b. 
cites 8. C. —Fuz. Cauſe de Remover &c. pl. 7. cites S. C. After reſ. 


the franchiſe for failure of the right, the bailiff came and traverſed the cauſe and has challenge 
y the tenant upon the retummons. Br. Coi.u- 


was entered upon the eſſoign which was calt b 
fans, pl. 66. cites 39. E. 3. 27. 
2. In 


B 2 


2 


Br. Conu- 
ſans, pl. 2-. 
cites S. C. 
Br. Conu- 
ſans, pl. 27. 
cites S. C. 
Br. Conu- 


ſans, pl. 27. 
cites 8. C. 


Br. Conu- 
ſans, pl. 27. 
cites S. C. 
— — 
® Fol. 497. 


— — 


Fit zh. Co- 
nutans, pl. 
86. cites 
8. Ga 


1 


Br. Recog- 


Br, Caufe de 
Remover 
Ke. pl. 1% 


jUn mon out ot 


3 Conulance of Pleas. 


2. In præcipe quad reddat, conuſance of plea was prayed and 
granted to the franchiſe, and after the tenant ſued reſummons, 
becaule the court failed him gt, and the demandant was 
Heined, and the bailiff came and ſaid, that he would traverſe 
the cauſe, and prayer! that (& ſuper hec venit, &c.) be entered 
pþ9n tve eſſoin, and fo it was, Dies datus ultra, Br, Cauſe a 
Remover, pl. 20. cites 39 E. 3. 17. 

Rr. Double 3. In reſummons, the bailiffs of N. demanded conuſance, 
Pica, pl. and the demandants ſaid, that at another time they demanded 


119. cites : i ; K 

S. 2 Br. conuſance and had it, and at the day failed of right, becauſe they 
3 ; ſuffered the tenant to be eſſained where he had attorney, and the 
Joined, F, tenart demande i the view, aud they would not make him a precept 


4- cites, C. ; : 7 
to view, and allo where there were two bailifi, who ought 12 


fit, the one came and the other net, and all the points were ſuf- 

tered in iſſue, and becauſe in a manner the king is party, and 
therefore may afhrm the juriſdiction of the court the iſſue 
was ſuffered upon all, and this upon reſummons in new ori- 
ginal, as it ſeems, and there the terant was not compelled 29 
join with the one or the other; contra 34 H. 6. And in this 
caſe it was alledged, that the demandant was nonjuited in the 
franchiſe, and yet the iſſue was taken ut ſupra, Br, Conu- 
ſance, pl. 10. cites 40 E. 3. 11. 

4. If conuſance of plea be granted to the bailiff of a fran- 
chiſe, and he fails of right, it is a good cauſe to remove the 
pled; and upon the reſummons this cauſe ſhall be ſhewn, and 
the bailiffs may traverſe the cauſe, quod nota; viz. they may 
demand conuſance again, and there the cauſe ſhall be ſhewn, 
and the bailiffs may traverſe it, Br. Cauſe a Remover, pl. 8. 
cities 34 H. 6. 48. | 

5. Note, that where conuſance of plea was granted, and 
reſummens ſued for failure of right, the bailiſſs may demand 
conuſance again, and then the demandant /hal! ſhew how they 
failed, &c. the bailiffs ſhall traverſe the cauſe, and upon this, 

] by the beſt opinion, the tenant ought to join in this iſſue with 
the demandant or with the bailiffs, and if he joins with them, 
and it is found with the demandant it is peremptory to the tenant ; 
contra if he joins to the demandant, for there the demandant 
cannot have judgment againſt him where the iſſue is found 
with himſelf againſt a ſtranger, and not againſt the tenant, 


Br, Conuſance, pl. 5. cites 34 H. 6. 53. 


{ 4 


() Conuſance. 


= Reſummons. 
In what Caſes it lies. 


[i. FIT ER conuſance is granted, if there be good cauſe after 
| to remove the plea, a reſummons ſhall be ſued in the 
court where the original was commenced, 8 II. 6. 20. 


18 E. 3. 3t- b. 1. Ed] 3. 2. b.] 


2. But 


** 
2 
. 
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Conuſance of Pleas, 


[2. But when it comes there, if no cauſe appears, it Hall b 
reman e. 1 F.d. 3. 21. b. | 

3. In formedon the hailitfs of S. have conuſance of the plea, 
and the tenant vouched a foreigner in the franchiſe, the de- 
mandant ſhall have reſummons; for this want of power is 
failure of right, and the bailiffs ſhall never have the conuſance 
again, quod nota inde bene. Br. Conuſance, pl. 16. cites 


18 MH 4.2% 


4. Where a bailiff has cenuſance, and he himſelf is party, it 


+ 


Br. Re ſum- 
mons, pl. g. 
cites S. C. 


is a good cauſe to ſue reſummons; per Cotton. Br. Conu- 


fance, pl. 27. cites 8 H. (. 18. 


(R) Conuſance. 
Remover. 
Reſummons. 


[What ſhall be Removed on the Reſummons.] 
[ I. WW HEN conuſance is granted to a franchiſe out of C. B. 


and there is a foreign voucher, and thereupon the 
demandant ſues a re/ummzns in Banco for failure of right there, 
nothing ſhall come of the record in Banco but the original, and 
* party ſhall be at large to plead any plea. 11 H. 4. 
7. b.) 


tenant may vouch another. Br. Reſummons, pl. 21. cites S. C. 


Br. Conuſans, 


S. P. and 
per Hank. if 
he vouches 
in iranchiſe, 
and afterthe 
parol is re- 
{ſummoned 
into Bank, 
there the 
pl 19 cites 


5. C. and it is ſaid there, that though reſummons be ſued out of franchiſe in Bank after conu- 
lance granted, yet nothing done in the franchiſe ſhall be of record in C. B. but only the original. 


2. In aſſiſe of mortdanceſtor in Cheſter, the tenant vouch- 
ed foreigner, and record ſent into Bank, and there the tenant 
made default, and therefore the record remanded to take the 
aſſiſe. Br. Cauſe a Remover, pl. 21. cites 8. Aff. 22. 

. Where the ain is brought in Bank, and L. has conus- 
ſance of the plea, and failed the party of right in therr franchiſe 
by foreign voucher, foreign plea, &c. Reſummons lies to re- 
duce it in Bank; for there it never ſhall be remanded into 
the franchiſe ; per Hill and Hank. For conufance is granted 
upon condition, quod celeris fiat juſtitia, altoquin redeat, Br. 
Certiorari, pl. 16. cites 11 H. 4. 

4. If record be removed out of the county or franch:ſe into 
Bank, nothing /hall be of record in Bank but the original. Br. 
Cauſe a Remover, pl. 47. cites 2 H. 7.5. 


[ TY. 


5. But where record is ſent into a franchiſe by conuſarce of 


plea granted to them, there all the record of the Bank ſhall 
be of the record of the franchiſe. Ibid. 


For more of Conuſance of Pleas in general, ſee Finrs (C), 
Judge (A), Prohibition, Reſummons, Tniverſity, and 


other proper titles, 


B 3 Copyhold 


4 Es 


Copyhold. 


(A) Its Original, and how conſidered, and of 
what it conſiſts. And the ſeveral Sorts. 


. OPYHOLD tenants were tenants in villeinage, Br. 
Tenant per Copy, pl. 25. cites F. N. B. fol. 12. 
(C) | | 
2. Such cuſtomary inheritances ſhall not have by the law 
any other collateral qualities but ſuch as concern the deſcent of the 
inheritance which other inheritances at common law have; tor as 
without cuttom ſuch eſtate at will cannot be deſcendible, fo 
neither can it have any collateral quality or incident to other 
inheritances at common law; for copyholders have eſtates of 
inheritances ſecundum quid, viz. to be deſcendible by cuſtom 
to their heirs, and not to be determined by the deaths, nor 
ſubject to the will of the lord as other eitates at will are, 
but are not eſtates of inheritance fmpliciter, viz. to all other 
collateral qualities, but ſuch as cuſtom has allowed, or are 
incident to them. 4 Rep. 22. a. Mich, 23 & 24 Eliz. C. B. 
the 2d Reſolution in Brown's Caſe. 
Gu. Treat, 3. I hough a copyholder has not in judgment of the law 
| —— :45- but only an eſtate at will, yet cuſtom has ſo eſtabliſhed and 
1 fixed his eſtate, that by the cuſtom of the mannor it is de- 
reafon of ſcendible, and his heirs ſhall inherit it, and ſo Hs effate is not 
this ſeems 5 merely ad voluntatem demint, but ad voluntatem domini /ecun- 
a pecans dum conſuctudinem manerit ; reſolved per tot, Cur, 4 Rep. 21, 
upon copy- : ous 2 5 
hold estas a. Mich. 23 & 24 Eliz. C. B. in Browne's Caſe. 
villein te- | 
nures were uſually reſerved, and thoſe eſtates were given to villains; therefore no other eſtates 
could be granted to them, but at will; for otherwiſe they had been franchiſed, as it ſeems ; but 
to prevent the frequent ending of theſe eſtates they granted them in tee, but yet at the will of 
the lord, and according to my Lord Coke, notwithſtanding ſuch grant, they were entirely at 
the will of the lord, who ouſted them when he pleaſed, without any reaſon, which being a very 
great inconvenience, it ſeems it was altered by ſome poſitive law (though that does not appear) 
which preſerved their eltates to them, doing their ſervices, but yet left them as it found them, to 
have eſtates only at will. 2 New Abr. 457. in toudem verbis, without citing it out of Ld. 
Ch. B. Gilbert, ; 
| © | 
* Soifam 4, Though ſome tenants by copy of court roll have an 
CPFONeOUS ; 2 0 . 6 
eſtate of inheritance, yet they have nothing but at the will of 


* 


judgment 


be gen the lord according to the courſe of the common law, for if the lord 
cus them they have no other remedy but to ſue the lord by peti- 


——— tion.“ 3 Rep. 8. a. Paſch, 26 Eliz. in Scacc. Heydon's 


cannmt have 
. * 
4 wTkK 01 Cale. 


falſe 


Copphold. 


falſe judgment, but muſt ſue to the lord by petition to reverſe the judgment; per eur. 4 Rep. 21. 


b. Mich. 24 & 25 Eliz. C. B. cites 13 R. 2. Tit. Falſe Judgment, 7, 


5. A copyhold conſiſts of fix principal grounds or circum- 
ances. 1ſt, There muſt be a manor for the maintenance of 
a copyhold. 2dly, A cu/tzm for the allowing of the ſame. 
3dly, There muſt be a court holden for the proof of the copy- 
holders. 4thly, A lord to give the copyhold. Sthly, 4 
tenant of capacity to take the tenement. öthly, The thing 
to be grante( which muſt be ſuch as is grantable, and may 
be held of the lord according to the tenure, Calth. Read- 
ing. 2. 3. | 

6. It 3 by a certain book intitled, De Priſcis Anglo- 
rum Legibus, tranſlated out of the Saxon tongue by Maſter 
Lambert of Lincoln's-inn, that copyholds were /ong before the 
conqueſt, and then called by the name of bsck-1:nd as you may 
{ee in the beginning of the book, in the treatiſe De Rerum & 
Verborum explicatione ; and by Maſter Bratton, an ancient 
writer of the laws of England, who in his book writeth divers 
precedents and records of H. 3. of allowance that copy- 
holders of coſtumary tenants doing their due ſervices, - the 
lord might not expel them according to the opinion of 
latter judges in the time of E. 3. & E. 4. And it appears by 
Maſter Fitzherbert's Abridgment, they were preſerved by a 
ſpecial writ for that purpoſe, and the lord thereby compelled 
to do right. And in the time of H. 4. tenants by the virge, 
which are the ſame in nature as copyholders be, were allowed 
by the name of ſokemaines in franktenure, and in the time of 
H. 7. were allowed aid of the king for defence of their eſtates, 
Calth. Reading, 3, 4- 8 

7. There is no copyhold land but at jirfl was demeſne land; 
per Ley Ch. J. 2 Roll Rep. 236. Mich. 20 Jac. B. R. 

8. Three are three manner of copyhold lands beſides the 
two ſorts of old after and new after; aſter ſignifies an hoſt, 
chimney, or a flew, Now thoſe copyhold lands which had 
long time uſually a houſe on them, they were called old aſter 
lands, but thoſe which but of late had houſes built on them 
were called new aſters, from the houſe newly erected on 
them; and in old records the baſtard eigne did plead, that he 
was filius aſkarius, as much as to ſay, born in the houſe, 
or in the ſame family; and fo are the ancient records which 
he had ſeen, and ſo Britton calleth him; beſides theſe, he 
ſaid, there are three kinds of copyholds which he had known 
in his practice. 1. Terra nativa, and this was allo called 
bend-lands, becauſe held by villains. 2. Cuſtomar), and this 
was held by free tenants. 3. Menſalis, and called alſo dom- 
nica, beſides by this the lord's table is maintained ; per Ley 
Ch. J. And per Richardſon, ſome copyhold land is called 
poad-land and ſome molland, a molli redditu, from the little 
rent reſerved. 2 Roll Rep, 230. Mich. 20 Jac. B. R. in 


Caſe of Smith v. Reynard. 
B 4 | 9. Copy- 
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9. Copyhold is nothing but à tenancy at ꝛbiil in the eye of 
the law. 3 Lev. 94. Mich. 34 Car. 2. C. B. | 

10. Copyhold lands are nt Helden of the manor, but are par- 
cel of the manor itſelf, which conſiſts of demeſnes and ſervices ; 
arg. and of this opinion, were Treby Ch. J. and Nevil, and 
Rookſby Juſtices, but Powell J. contra; for one ſays in com- 
mon ſpeech, that copyhold lands are held of the manor. Ld. 
Raym. Rep. 44. Paſch. 7 W. 3. C. B. in Caſe of Brittle v. 
Bade. 

11. Copyholds, though now ſupported by cuſtom, were at 
firſt ejtabl:iſhed by a of parliament, as all other parts of the 
common law were till the records of them came to be loſt; 
per Lord Macclesheld. Chan. Prec. 574. Trin. 1721. in 
Cate of Sir H. Peachy v. D. of Somerſet, 


(B) What is, or may paſs, as Copyhold ; and 
by what Words. 


I. A to the cuſtom that certain tenants within the ſame 

manor, have uſed to have lands, &c. to them and 
their heirs in fee-ſimple, and fee-tail, or for life at the will 
of the lord, there muſt be three ſu2perters, the Iſt. is time, 
and that muſt be out of memory of man, which is included 
in the word cultom, fo as copyhold cannot begin at this day. 
The 2d 1s, that the tenements be parcel of the mancr, or within 
the manor. Ihe 3d, that it has been demijed and demiſable ty 
copy of ccurt ro!l, for it need not be demiſed time out of mind 
by copy of court, but if it be demifable it is ſufficient, Co. 
Litt. 58. 6. 

2. And iſt. a manor may be granted ly Cepy. 2dly, Unader- 
<v544s without the ſoil, fo the herbaze or veſture of land. 
3dly, Generally all lands and tenements within the manor, 
and whatſrever concerneth lands or tenements, as a fair atpendant 
to a manor may be granted by copy, &c. Co. Litt. 58. b. 


S. P. dy 3. The opinion of Bratton and Fleta, both conſenting in 


Chamber- 
Jain, that in 
the King's 
ca- it will 
na paſs the 
co νh.ld 
land with 
the other 
demeſacs; 
but Hitche 


one, that copyhold lands is parcel of the lards demeſue, wants 
not modern authority to ſecond it; for 15 Eliz. in the 
Exchequer, Coke ſays he finds it adjudged in the caſe of a 
common perjon, howſoever it is athertuiſe in the King's caſe, that 
if the lord of the manor grants away omnes terras ſuas 
dominicales, the copyholds parcel of the manor, paſs by 
theſe general words. Neither doth this want reaſon to con- 


+:nf2id, that Arm it; for in the time H. 3, and E. 2. when Bratton aiid 


in the caſe 
nf a com- 


mon perſon, 


1e will not 
paſs the co- 


Fleta lived, copyholders were accounted mere tenants at will, and 
therefore after a ſort their lands wete reputed to continue ſtill 
in their lords hands; and now though cuſtom hath afforded 
them a ſurer foundation to build upon, yet the franktenement 


) } . . * * 
„hold land ↄf the common law reſting in the lord, it can be no ſtrange 


if he has 
ether de- 
mr \nes to 
\upply the 


thing to place the lands under the rank of the lords demeſnes. 
But Lord Coke ſays, to deliver his mind more freely in this 
points 
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point, he thinks that howſoever, according to the ſtrict rules 
of law, theſe copyholds are parcel of the lords demeſnes, yet 
in propriety of ſpeech (if propriety can be in impropriety) 
they are the more aptly called the copyholaers demeſnes ; for though 
the franktenement be in the lord by the common law, yet 
by the cuſtom the inheritance abideth in the copyholders ; 
and it is not denied, it a copyholder be impleaded in making 
title to his copyhold, he may juſtly plead, quod eſt ſeiſitus 
in dominico ſuo, with this addition, ſecundum conſuetud. 
manerii. Therefore Lord Coke ſays, he concludes, that 
howſoever the common law valueth the title of the copy- 
holder, yet he has ſuch an intereſt confirmed unto him by 
cuſtom, that the lord having no power to reſume his lands at 
pleaſure, they are {though improperly) called (yet perhaps 
truly accounted) the lords demeſnes, and that in theeye of the 
world, howſoever it be in the eye of the law, that thoſe lands 
alone can properly challenge the name of the lords deineines 
(if an lands in the poſſeſſion of inferior lords may properly 
challenge that name) which the lord refſerveth in his own 
lands, 2 maintenance of his own board or table, be it his 
waſte ground, his arable ground, his paiture ground, or his 
meadow ; be it his copyhold which he hath by eſcheat, by 
forfeiture, or by purchaſe; or be it any part of his freehold, 
of which my Lord Coke ſays, he muſt ſpeak a word by the 
way not to prove that it is demeſne, for manifeſta probatione 
non indigent, but to ſhew you in what ſenſe it is taken, and 
how far it extends. Co. Comp. Cop. 32. S. 14. 


cauſe copyhold lands do not paſs by ſuch conveyance, but by ſurrender. 


7 


words of 
the grant. 

2 Roll Rep. 
236. Mich. 
20 lac. B. 
R. in caſe ol 
Smith v. 
Reynard. 

It is 
faid in Lex. 
Cuſt. ge. to 
be adjudg- 
ed, that it a 
man grants 
all his de- 
meſne lands, 
his copy- 
hold lands 
will not 
paſs, if he 
has other 
lands to 
= 
ſatisfy the 
—__ of his 
grant. Ic 
{cems this 
muſt be un- 
deritood of 
thoſe lands 
that he holds 
by COPY, 

or elle it 
thwarts the 
cale betore; 
and the rea- 
ſon is, be- 


If cot land 


eſckeat, and are in the King's hands, and he fon omnes terras ſuas dominicales, quere it 
a 


they ſhall paſs. It ſeems every thing demiſe 


le by copy mult be parcel of the manor ; tor 


the cuſtom can only extend to the manor, and the pleading is quod infra manerium, &c. Gilb. 


Treat. of Ten. 295. 


4. A cuſtom to make a copyhold muſt be of neceſſity in 
the ſame manor where the ſaid copy holds are ſo granted, viz. 
that the ſame are, and have been time out of mind only demiſed, 
and demiſeable by copy of court roll; tor otherwiſe the lord can- 
not grant it by copy, becauſe he cannot begin a cuſtom at 
this day. But if it have been by lile time granted by copy, though 
ſince it came to the lords hands, yet if the lord never demiſes the 
ſame ty free deed or otherwiſe, but by copy, then he muy well 
grant again the ſame by copy, for it is neither the perſon of the 
lord nor the occupation of the land, that either makes or de- 
ſtroys the copyhold, but only the _ and manner of 
demiſing the ſame; for the preſcription of a copyholder con- 
ſiſts neither in the land nor in the occupier, but only in the 
uſage. Calth. Reading, 16. 

5. If lands have been demiſed by copy by the ſpace of 60 years, 
and yet there be /ome alive that remember the ſame occupied by 
indenture, this is not a good copyhold. Calth. Reading, 19. 

6. And if lands have been demiſed by copy but forty 


years, 
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years, and there is none alive that can remember the ſame to be 
otherwiſe demi ſed, this is a good copyhold, for the number of 
years makes not the matter, but the memory of man. And 
it is not 60, 80, or 100 years, that makes a copyhold or 
a cuſtom, though it makes a limitation. But ſuch certain 
number of years makes only a likelihood, or preſumption of 
a preſcription; that is, that it commonly happens not that 
any man's memory alive can remember alone ſuch a number 
of years, but it any chance to be alive that remembers the 
contrary, then ſuch preſcription mult give place to ſuch 
Proof. Calth. Reading, 19. 

7. Lord of a manor ſeiſed of land which was ancient copy- 
hold, leaſes it for 500 years, and 3 years after grants it by copy 
to another, who was admitted for lives, and paid his fine. 
S. purchaſes the manor, and got the leaſe aſſigned in truſt 
for him (though he knew how the matter was at his time of 
purchaſe) and the copyholder had ſeveral years enjoyed the 
land quietly as copyhold. Decreed that the tenant by copy 
ſhall hold according to his grant. N. Ch. R. 26. 10 Car. 1. 
= Hutchings v. Strode. | : 

Thick hag 8. Copyhold lands enjoyed as freehold for 60 years and more, 
been enjoyed and had paſſed by deed and fine as freehold lands, yet being 
60 years a preſented by the homage as forfeited, being ſold as freehold 
—_ es by fine at common law, whereby the lord of the manor granted 
210 % . a” . . 

Toth. 169. Over to other perſons and their heirs, though it was the 
cites 21 El. ignorance of the copyholder, from the long enjoyment of an 
1 anceſtor, and his and the court rolls being loſt or miſlaid, a 
for 55 years commiſſion was decreed to ſet our boundaries to diſtinguiſh 
wasallowed the copyhold lands from the frechold of other perſons. Fin. 
. 9 K. 462. Mich. 32 Car. 2. Wintle and Waſhborn, & al. v. 
ulrecovered Carpenter and Piſburgh, | 


at law. Toth. 

106. cites | 

Trin. 27 Eliz. Baſpool. v. Roberts. —— Toth. 197. cites 22 and 29 Eliz. 1 Freeman v. Pennv. 
So where lands had gone 5 years as copyhold of inheritance it was allowed. Toth. 106. 107. 


3 Salk. 790, 9. Whatever may poſs by deed without ſurrender (though it be 

1 required that the deed be inrolled in the lords court) can be 

verbis. no copyhold, and whatever may paſs by ſurrender in the lords 
court, ſecundum conſuetudinem manerii, (but nen ſecundum 
voluntatem domini) is no copyhold; per Cur, Cumb. 387. 
Mich. 8 W. 3. B. R. Smith v. Page. 

2 Vent. 143. 10. Lands time out of mind paſſed by ſurrender, and copy 

— | nog of court roll and the grant was always tenend, ſecundum conſuetud. 

Bradley. mManerit, but never had the words ad yoluntatem domini; Re— 
ſolved that they are not copyhold but a y. "rag freehold, 
Carth. 432. Mich. g W. 3. B. R. Gale v. Noble. 

11. Where a cuſtom is that all lands held of that manor ſhall 
paſs by ſurrender and admittance, yet the lands may be freehold, 
and the manner of conveyance is cuſtomary, in as much as livery 
is not requiſite, Holt ſaid the freeholds themſelves can never 
be parcel of the manor, but it is ſervice; quæte. 11 Mod, 


$3. pl. 28, Paſch. 4 Ann. B. R. Anon. 
| | (C) In 
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(C) In what Reſpect Copyholds partake of the 
Nature of Freeholds. 


. THOUGH copyhold land be governed by the rules of 2. NewAbr. 
the common law concerning deſcents, yet it partakes bold 

not of the nature of freehold land in other reſpects; for it is S. P. — 

not aſſets in the heir's hands, neither ſhall a woman be endowed, dem Verbis, 

huſband tenant by curteſy, unleſs by ſpecial cuſtom ; neither ſhall a r 

deſcent toll an entry. The reaſon ſeems to be, becauſe the Ch. B. Gil. 

eſta:es of copyholders were at firſt only eſtates at will, and at bert. 

the abſolute diſpoſition of the land, and there hath not ſince 

been any proviſion for thoſe particular caſes; for my Lord 

Coke ſays, that copyholders have only a fee: ſimple ſecundum quid; 

that though they are tenants at will, yet their eſtates ſhall 

deſcend to their heirs, and not to be determined by their 

death, and not to be ſubject to the will of the lord as other 

eſtates at will are, (which it ſeems was introduced in favour 

of them by ſome poſitive law, though no footſteps of it ap- 

pear now) but not ſimpliciter to have all the collateral quali- 

ties of eſtates in fee- ſimple at common law, in which reſpects 

that poſitive law ſeems to have left them at large as before, 


Gilb. Treat, of Ten. 149, 150. 


(D) How it differs from a cuſtomary Freehold. 


I, 'T HE great difference between copyholds and cuſtomary 
freeholds which paſs by ſurrender is, that the copyholder 
is in by the demiſe of the lord; but in the caſe of cuſtomary free- | 
holds, the lord is only an inflrument, and that in pleading a title [ 10 
to a copybold eſtate, it is ſufficient to ſhew a grant from the lird; 
but in cuſtomary freeholds the eftate of the ſurrenderor muſt be 
/ſhewn, as that the ſurrenderor was ſeized in fee, and ſur- 
rendered to the lord, and he granted, &c. per Holt Ch. J. 
I Salk. 365. pl. 4. Hill. 4 Ann. B. R. Crowther v. Oldfield. 


[E] Of what Things it may be. 1 
[1. TY THES rag be demiſeable by copy of court-roll, ac- Fol. 498. 


cording to the cuſtom of the mannor, for they may 2 
be parcel of a manor, (as it ſeems) as well as a rent-charge. — 


Contra P. 43 Eliz. B. R. between Sands and Drury. Popham 
held, that 

they were not grantable by copy, becauſe a manor and tithes are of ſeveral natures, and fo im- 
poſſible that that which is not parcel of the manor can be demiſed ſecundum conſuetudinem 
manerii, But Gawdy J. doubted thereof, and conceived it had been well enough if it had 
been ſo uſed time out of mind. Supplement to Co. Comp. Cop. 82. S. 17. cites S. C. 
and ſays it was objected, that tithes were not grantable by copy, becauſe it is againſt the nature 
of tithes, and none could have a property in them beſore the council of Lateran, and therefore 


it was impoſſible to have any cuſtom ſo to grant them, But it was reſolved, that they might ” 
; grantc 


* r 


— 


R 
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&ramted by copy, it there had been a cuſtom time out of mind ſo to grant them. — Gilb. Treat. 
ot Ten gig. cites S. C. but makes a quere. Mo. 255. pl. 489. per cur. in the cafe of Hoe 
v. Taylor. tithes may be ſurrendered by cepy if the cuſtom permits it. —— Cro E. 413. pl. g. 
mn caic of Hoe v. Taylor, it was faid to be adjudged 81 Joux Buxner's Case, that a grant 
ef tithes by copy was good. 


2. Tonſura prati may be demiſeable by copy of court-roll, 
according to the cuſtom of a manor, by preſcription. P. 43 
Eliz. B. R. per Gawdye.] | 
The lordby g. Urderwocd, without the ſoil, may de demiſeable by copy. 
copy gam- Co. Lit. 58. b.] | 


ed to A. end 

Ins heirs Cu- 

derwood in M. Wood Annuatim ſucci dend. by 4 or 5 acres at leaſt, adjudged a good grant, and is 
exci1hve of the lord; and note, they took the wood annuatim ſuccidend. by 4 or 5 acres, to be 
the order appointed for cutting, and not to go in reſtraint of the grant. Mo. 355. pl. 480 Paſch. 
26 Enz. B. R. Hoe v. Taylor. 4 Rep. 30. b. 31. a. pl. 23. S. C. adjudged that it may by 
cuitom be demi ſable by copy; and judgment afhrmed ; for it is a thing of perpetuity to Which 
cuſtom may extend, becauſe after every cutting it will grow again ex {tipitubus, — Cro. Eliz, 
412. pl. 3. S. C. ad; udged, and atirmed in error. — ]cuk. 274. pl. 95. S. C. accordiugly. 
- Suoplement,to Co. Comp. Cop. 82. S. 17. cites S. C.——— Gilb. Treat. of Ten. 208. 
cites 4 Rep. 31. S. P.— Ibid. 314. S. P. 


— Rp. #4. The herlage or veſture of land may be demiſeable by 
A e ne Copy. Co. Lit. 58. b.)] | | 


tor, S. P. reſolved. Jenk. 274. pl. 95. S. C. & S. P. Co. Comp. Cop. 34. S. 42 
S. P. and cutcs 8. C. a 


Aenne {'5. A manor may be demiſeable by copy. Co. Lit. 58. b.] 


be granted by copy, though ſuch lord cannot hold @ court baron to have forfeitures, and hold plea 
ma Win of tight. Cro. J. 259. pl. 20. Mich. 8 Jac. B. R. King v. Stanton. Jenk. 274. pl. 
93. S. F. — And ſich manor may have cuſtomary tenants, tor as well as there may be a tenant at 
will of 3 manor ot common law, ſo there may be a tenant at will according to the cuſtom ot the 
mar ot; tele d. Cro. J. 327. pl. 4. Mich. 11. Jac. B. R. Moore v. Goodgame, —— Bulit. 
135 Goodgroun v. Moore. S. C. but S. P. docs rot fully appear. 11 Rep. 17. a Mich. 
10 Jac. Newil'srTfe. S. C. refulved clearly, per tot. cur. that a cuſtomary manor may be held by 
cop, 20G fuch cuttamaty lord may hold courts, and gran: copies, and ſuch cuſtomary manor 
WIII paſs by furrender, and 2dnuttance, and fmes ſhall be paid upon admittance, as well upon 
alic nation as upon detcgut, and that may be cuſtomary lord meſne, and cuſtomary tenants in 
caſe where the m i tenancy at will, according ta the cuitom of the manor, as where there 
15 tenancy at will at the common law of a manor ; and if ſuch cuſtomary manor be forfeited, the 
lord thall have the cuſtoms and ſervices appertaining thereto. - Yelv. 190. Mich. 8. Jac. 
B. R. Tho king v. Staverion, S. P. And it is faid, that ſuch a cuſtomary manor cannot bold 
[ 11 a court heron, tor he cannot have any franktenants to hold of Fry becauſe a copy- 

Md manor is not capable of an eſcheat of frechold, for that which comes in lieu 
of another guglt to be of the fame nature, and fo the freehold efcheated ſhould be copyhold 
nan repugnant end impoſlible.— Bulſt. 37. 58 S. C. all the court agreed clearly againſt 
tae court, | 2ror.. Supplement to Co. Comp. Cop. 79 S. 15, — Gilb. Treat of Ten. 201. 
297, cnes tame cafes, and tays that a cuſtomary manor may be held by copy of court-ro!l, ad 
oluntat. &c. and fuck a lord may grant copies; but it ſeems it muſt be of tuch things as have 
bern uſually dei by him; for ut ſeems he cannot grant all his demeſues by copy, without 
tity have been uſually demiſed ; for though they have been demiſed time out of nnd by. the 
lupe rior lord by copy, that will not werrant his demiſe by copy, beeaulc the cuſtom mult be, 
that ume out of rind they have been granted per dominum mancrii, now they have not been 
granted by kim that his lord of the manor, though they have by the ſuperior lord. This calc 
I-ems to prove, thi a cufomary manor to hold courts &c. may be without any freehold ſervices, 
and it may 25 weil he objected againſt ſuch a lord's holding courts, that he hath no manor, be- 
cauie ng trichold Hetricts, but it ſeems he may have freehold ſervices, 


Generz!ly iſh. Any thing that concerns land, may be granted by copy. 
23 1405 * 0 8 
"I 5 Co. Lit. 58 b. 
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ments within the manor, and whatever concerns lands and tenements may be granted by copy. 
Co. Litt. 58. b. —Any profit of any parcel of the manor may by cuſtom be granted by copy ; 
reſulved. 4 Rep. 31. a. in caſe of Hoe v. Taylor. — Jenk. 274. pl. 93. S. C. & S. P. 
Gilb. Treat. of Ten. 314. cites S. P. out of Ld. Coke, but favs, that this muſt be meant where 
they are parcel of the manor, and not to extend to incorporeal things in groſs ; for they are no 
parcel of the manor. 

It ſeems by Littleton, that only lands and tenements are demiſable by copy, and therefore if 
the lord of a manor will grant rent-charge, or the office of flewardſhip, er bailiwick of his minor 
by copy, or a common grofs by copy, thelc be not good grants, becaule they lie not in tenure, and 
alſo becauſe the cuſtom docs uot extend unto them, but common appendant to a tenement, or copy= 
hold lands, may be denuſed with the tenament by copy, Calth. Reading, 54. : 


7. Market, fair, and piſcary may be granted by copy. Mo, Cro. C. 
355+ pl. 480. Paſch. 36 Eliz. in Caſe of Hoe. v. Taylor. . P: 5: 
7 ST RS. Fenner ſaid, 
he knew a market within the manor of Crookehorne. in the county of Somerſet, to be demiſed, 
by copy. 4 Rep. 31. a. in pl. 23. S. C. and the fame inſtance given.——Jenk. 274+ pl. 9ge 
S. P. Supplement to Co Comp. Cop. 82. S. 17. citcs S. C. Co. Lit. 38. b 


8. Any profit parce! 4 a manor, may by cuſtom be granted 
by copy; relolved. 4 Rep. 31. a. pl. 23. Paſch. 37 Eliz. B. 
R. in Caſe of Hoe v. Taylor. 

9. Common and prima vi/tura prati may be granted by copy, 
becauſe they are parcel of the manor, but what 1s not parcel 
of the manor cannot poſſibly be demiſed fecundum con{uetu- 
dinem manerii; per Popham Ch. J. and therefore he held, 
that tythes could not, which was the principal point; but be- 
cauſe upon the verdict it dic not appear that it had been 
granted by copy time out of mind, it was lield, that no title was , 
found for the defendant who claimed the tythes by copy of 
court-roll, and therefore it was a djudged tor the parſon, plain- 
tiff, Cro. E. 814. pl. 3. Paſch. 43 Eliz. B. K. Sands v. 
Drury. 

10. Things that lie not in tenure are not granted by copy, gib, Tun. 
as rents, bailiwicks, fletwardſnips, common in 91%js, acuaw/yns of Tor. ya g. 
in groſs, and ſuch like; but an advewſen appendaut, a common 00 
appendant, or a fair appendant, may paſs by copy, by realon yg went owns 
of the principal thing to which they are apyentant, and ge- be reſ-rved 
nerally what things ſoever are parcel of the mand, and are DO 
of perpetuity, may be granted by copy, according to the yhye om be 
cuſtom. Co. Comp. Cop. 54. S. 42. no cuftrefs 


taken von 
them, and then they are not parcel of a manor which conſiſts only of demeſnes and tervices : bunt 
then it will be objected, that a rent ſervice is parcel of a manor, and granaivin by copy, tor # 
manor may be granted by copy, but a rent-ſ{ervice may be diſtrained for: and it u he granted 
by copy, it cannot be granted alone, but lands mult be granted with it, upon which » aifirets 
may be taken; and as it isa part of a manor, it is held of ſome ſuperior lord; but it teens 
a rent- ſervice alone cannot be granted by copy, no more then rent-charges, Or COmmor's ie 
which yet may be granted by copy, as they are appendant to any other thing. No vie Cats 
be reſerved or due upon the grant of incorporeal things, fo that no court can be kept by the 
grantor, no attendance being due from the grantees of incorporeal inlicritances; ſo ts to them 
there is no lord, and conſequently chey cannot paſs by ſurrender and admitiance, 1 12 i 
and ſo are not grantable by copy. | 


11. Demeſne lands which within time of memory have been 
occupied by the lord himſelf, er his farmer, is not good to be 
granted by copy, becauſe of the newneſs of the grant, yet by 
continuance of time it may be good copyh ic, when the me- 
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12 Copphold. 
mory of the contrary is worn away, as hath been ſaid before; 
neither can the lord that granted ſuch a copy, put out his 
copyholder during his life that granted the ſame, becauſe he 
ſhould not be received to diſable his own grant. Calth. 
Reading 54, 55. ; 

12. If a cepyhelder ſurrenders his copybold into the lord's hands 
merely to the uſe of the lord, Calthorpe doubts whether the 
lord may grant this again by copy, as he may where it comes 
unto him by forfeiture, or by eſcheat, becauſe it is made 
parcel in demeſme by his own acceptance, and not by the 

. act of the law; quzre. 1 55 b | 

And citesit 13. A copyhold may be of a mill; adjudged. 4. Le. 241. pl. 

. in 3 Pac 8 Jac. B. R. Wande Caſe. ä 

gy 14. A leaſe of the freehold by a cepyhold to,a ſtranger is good 

Harris. between the lord and the ſtranger; per Cut. Keb. 15. pl. 43. 
Paſch. 13 Car. 2. B. R. Garrard v. Liſter. 

Waſte 15. Grant of waſte by copy is void, unleſs ſo granted time 

— of mind. 3 Keb. 124. Hill. 24 Car. 2. B. R. Biſhop of 
London v. Row. | 'S os 

16. A lord of a manor may make new grants of part of the 
manor to hold by copy; admitted, and a cafe was cited to the 
purpoſe. But Lord Chancellor faid, that in the caſe cited 
ſuch grants were made with conſent of the. — that the 
queſtion in the principal cafe is, whether there be a cuſtom 
to do it without the homage, and that muſt go to law, and 
then it will be conſidered by them, how far a cuſtom to 
make ſuch grants without the homage, be a. good cuſtom, 
Sel. Chan. Caſes in Lord King's Time, 62. Mich. 12 Geo. 1. 
Hughes v. Games. | X | 


(F) Grant. What ſhall be ſaid to paſs by the 
Grant. Things excepted, or reſerved. 


1. IF the lord of a manor grants his manor for years, ca- 
® cept beſe. and ſubboſe, growing in certain copyhold 
ground, and the leflee by his ſteward granteth a copyhold, 
within which manor there is a cuſt:m, that every eopybolder may 
take within his copy! el4, words and underwoeds growing upon the 
ground fer neceſſary fuel; notwithſtanding this exception in the 
leaſe of the manor, the copyholder may cut down the woods 
or underwoods according to the cuſtom, for though the leſſec 
of the manor in reſpect of the exception could not meddle 
with the woods or underwoods, yet the copyholder may, for 
his title is grounded upon the cuſtom paramount the excep- 
tion. Co. Comp. Cop. 54. f. 42. | e 
2. If a copyhold be granted to a min & heredibus, an «la 
tail dees not paſs * want of the words de corpore; and if a copy- 
| hold be granted to a man & liberis aut pueris ſuis de corpore, 
an eſtate tail does not paſs for want of this word heirs; for 


what eſtates ſoever are intails ſince the ſtatute De donis Con- 
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Copyhold, 


ditionalibus, were fee-ſimples conditional before the ſtatute, 
without the word heirs, and therefore “ no intail ſince the 
ſtatute; and for the ſame reaſon, if a copyhold be granted 70 
a man, and to the iſſues males of his body, an eſtate for lite only 
paſſes, Co. Comp. Cop. 59. 1. 49. 

3. If a copyhold be granted to a man without expreſſing any 
certain eftate, by implication of law an eſtate for life only paſſes. 
Co. Com. Cop. 59. ſ. 49. 

4. And if I grant a copyhold fo 3. habendum ſucceſſive, they 
are joint tenants, unleſs by ſpecial cuſtom the word tucceſhve 
makes their eſtates ſeveral. Co. Comp. Cop. 59. ſ. 49. 

5. If the king by his leward grants a copyhold to a man and 
his heirs males, or heirs female, no fee-ſumple paſſes, becauſe 
the lord never intended to paſs ſuch an eſtate. Co. Comp. 
Cop. 59. ſ. 49. 

6. If a copyhold be granted to an avbot, and his heirs, an 
eſtate for life only paſſes. Co. Comp. Cop. 59. f. 49. 

7. If a — be granted to a man and to his heirs, as long 
as F. S. ſhall live, this is only an eſtate pur auter vie, and a 
render limited upon this eſtate is good. Co. Comp. Cop. 59 


ſ. 49. 

8 But if a copyhold be granted to a man and to his heirs, 

as long as ſuch a tree ſhall grow in ſuch a ground, this is a good 
_ and a render limited upon it is void. Co. Comp. Cop. 
$91.49. 
9. it a copyhold be granted t9 J. S. and J. N. & heredi- 
bus, they are jointenants for life, and no inheritance paſſes 
unto either, becauſe of the uncertainty, for want of the word © 
ſuis; but if a copyhold be granted to F. S. only & heredibus, 
a good fee - ſimple paſſes without the word ſuis. Co. Comp. 
Cop. 59. ſ. 49. 

10. If the lord makes a leaſe for years Lg the manor (except- 
ing all woods and underwoeds) and the leſſee makes grants by 
copy according to the cuſtom, the copyholder fhall have wood 
in theſe woods according to the cuſlom, 8 Rep. 107. Mich. 6 Jac, 


B. R. Bonham's Caſe. : 
11. A copyhold was of lands in fee; the lord by the cuſtom 


had, as a profit apprender, the cut of the woods and underwoods 
growing on the copyhold. The {rd grants all the woods and 
underwoods growing, and which afterwards ſhould grow on 
the ſaid copyhold lands to A. and his heirs, whether this ſhould 
not merge in the copyhold, being, as was ſaid, only a profit 
apprender. The queſtion was, If a copyholder pays a rent 
to the lord, and the lerd grants, or releaſes this rent to bis 
tenant, this ſhall merge in the copyhold ? Sed non allocatur, 
Vern, R. 21, 22, pl. 14. Mich. 1681. Faulkner v. Faulkner. 


[G] Copę- 
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* This in [G] Copyhold. 


roll 1s letter 


(C) | Grant. | 
Tor e By whom, it may be made. [By Domini pro 


—— Tempore or not, or Perſons not having law- 
ful Titles. ] 


Leſſee for [I. THE lord that hath a lawful eſtate in the manor, be 
_ he tenant for life or years, tenant by /tatute-merchant, 
_ 54 — faple, elegit, tenant at will, or guardian in chivalry, may 
and held grant copies according to cuſtom. Co. Lit. 58. b.] 

good; for | | 

the cu om throrghout England is, that the lord for the time being may demi ſe by copy, &c. And 
this notwithſtanding that he has only durante bene - placito, or at will; quod nola. Br. tenant 
by copy &c. pl. 27. cites 4. Ma. 1. — But it was held, that ſuc h lefſee of the manor cannot de- 
mile, reſerving a leſs than the ancient rent, but msſt reſerve the ancient rent or more. Br. Ibid cites 
[ 1 ] 5 Ma. 1. S. P. reſolved, 4 Rep. 23. b. pl. 7. Trin. 26 Eliz. B. R. in caſe 
| + of Clarke v. Pennyteather. Gilb. Treat. of Ten. 183. cites S. C. accordingly, 
provided rhe ancient rents, cuſtoms, and ſervices be reſerved; for if the eſtate a copyholder hath in 
lands be an eſtate that hath been demiſed, and demiſable time out of mind by copy by the lord, 
it is ſufficient to ſupport his eſtate by cuſtom, ſo that no eſtate is required to be in the lord, but 
only that the copyhold land ſhould be demiſed, and demiſcable ume out of mind by the lord 
for the time being, fo that be he but lord it is enough; ſo that the cuſtom, which warrants theſe 
eſtates, only requires that they ſhould have been and demiſeable by the lord for the 
time being, but it requires no eſtate to be in that lord in particular, fo that he be but lord, and 
cuſtom is the life and foul of a copyholder's eſtate, for the copyholder doth not derive his eſtate 
out of the lord's eftate (for then it weuld determine with his eltate) but from the cuſtom which 
only requires a lawful lord for the time being, and therefore no regard is had to the perion d: 
the lord And if copyhold efſckeats, or comes into the hands during their time, any of them 
may tegrant it at the will, rendering the ancient rent, cultoms, and ſervices, and the lord, who 
has tnheritance, ſhall be bound thereby. 4 Rep. 23. b. S. C. 


If tenant 2. But &i/*1ſors, abators, intruders, tenanis at ſufſerance, cane 
PU Fur the not grant copies to bind thoſe that have right, Co, Lit. 58. 
e ee = . -.4 
d. Co. 4. between Rouſe and Arters. B. R. 24. adjudged in 


death ot 
£ * 3 4 

ceſty que vie, the Caſe of a Tenant at Sufferance. | 

ot @ Manor | 

continues in the manor, and holds courts, and makes voluntary grants by the copy, theſe ſhall 

not bind the leffor ; for he was tenant at ſuflerance without any lawful intereſt ; and writ of en- 


" try, ad tetminum qui praternit lies againſt him, and ſo he his a deforceor of the manor, 4 Rep. 


24. 3. b. pl. 9. Patch. 29 Eliz. S. C. -— Mo. 236. pl. 369. S. C. adjudzed; fo when the heir 
grants a copyhold,. and afterwards aſſigus dower, the feme ſhall avoid the copyhold.——1 Le. 
43. Pl. 59- S. C. adjudged, niſi.— Ow. 2. Rouſe's Caſe S. C. adjudged nifi. S. P. per 
Cur. Otvter. Mo. 112. in pl. 25. — 8. P. in a nota by the reporter. 1 Rep. 140. b. at the end 
of Chudicigh's Cale. — S. P. agre:d Poph. 7. S. P. Bridgm. 31.— If a man ſeiſed of a 
manor in wich are divers copy hold demiſeable for lives is diſſe:ſſed, and the diſſeiſſor grants a 
coe hd, being void, for 3 lives, this is not good to bind the citlerſed ; otherrwr e it is of @ cop - 
hold of mieritonee, becauſe it is necellary to admit the next heir. Calth, Reading, 49. 


Cro. E. ( | 2. If tenant in dower of a copyhold manor grants a copyhold 
p!. 1. G in reverſion to another, where by the cuſtem it may be granted in 


ET: hb reverſiin. this grant ſhall bind the heir after the death of the 
accordingly feme, though the reverſion be nat executed in the life of tenant iu 


by 2 dawer ; tor this is all one with a grant in poſleſſion, the cuſtom 

Poet warranting an eſtate in reverſion, P. 41 Eliz. B. R. between 

— 41 2 114. * 3 - 

ſaid, t hat it is Gaye and Veye.] 

now wi z0ut 

qucit:o: held to be good, though not executed in the liſe of the particular tenant, who granted. 
althvus 


- 


Copphold. 14 


although it was doubted in the E. of Arundel's Caſe D. 343. Trin. 17. Eliz.— But if a feme be en- 
dowed of ſeveral copyhold tenements, the cannot grant part of them by copy in poſſeiſion or res 
verſion ; for one, who has a particular eſtate in a manor, cannot grant a copyhold;by parcels, or de- 
miſe part, and retain the reſidue himſelf ; per Popham. Cro. 662. pl. 10. in caſe of Gay v. Kay. 


[4. [Se] If guardian in focage grants a copyhold in rever- Guardian 7n 
ſion according to the cuſtom of the manor, this ſhall be a ou bel 
ood grant, and bind the ward, though it comes not in poſſeſ- his own 


ſion during the nonage of the ward, for he is dominus pro name, and 
granted co- 


tempore. H. 2. Jac. B. and M. 3 Jac. B. between Shapland So. i 
and Ridler, Adjudged. | | verlion, and 
held good 
againſt the heir. Ow. 115. 1 Jac. C. B. Shopland v. Radlen. The cuſtym of the manor 
was to admit for life, the remaintler for life, and there being only a copyholder for lite in poſ- 
feſſion, the guardian in ſocage, during the heirs being under 14, admitted one to the remainder 
for life, and held good, becauſe he had a lawtul intereſt. Godb. 14. pl. 177. Saplan . Ridler. 
S. C.——Cro. J. 55 pl. 27. S. C. adjornatur. —Ibid 98. pl. 28. S. C. adjudged that the grant 
was good, — 4 Le. 238. pl. 383 §. C. adjudged good. — S, C. cited Supplement to Co. 
Comp. Cop. 82. ſ. 17.—8. C. cited per cur. Lord Raym. Rep. 131. Mich. 8. W. g. C. B. 
in caſe of Wade v. Baker. — S. P. by Lord Commiſſioner Jekyl accordingly. 2. Wms s. Rep, 
222. Hill. 1722 in delivering the judgmenit of the court, in caſe of the Lord Ch. J. Eyre v. the 
Countels of Shaft{bury, that guardian may grant copyholds in reverſion.— 2 New. Abr. 684. 
cites 8 W. 3. C. B. Lade v. Barker, that a guardian in ſocage may grant copyholds in reverſion 
according to the cuſtom of the manor, though they * come into poſſeſſian during the non- age of 


the infant. 


* It ſeems miſprinted and that the word (not) is omitted. 
I 
[F. If a lord of a manor deviſes by his will in writing, that S. P. and it 


: . is the ſame 
his executor ſhall grant copies according to the cuſtem, for payment though n 


of debts, and dies, the executor, though he hath no eſtate in the ter appeared 


manor, - make grants according to the cuſtom of the that the de- 
manor. « 7. 8 Eliz. D. Manuſc. ipt cited Co. Lit. 58. b.] er 
2 Le. 46. 


cites 17 Eliz. Stowley's Caſe, —— Gilb. Treat. of Ten. 199. S. P.——4 Rep. 28. b S. P. per 
Cur. that the grant is good; for after the aſſeut of the executors, he is in by the deviſe, — Co. 


Comp. Cop. 47. S. 34. S. P. 


6. If a bhp grant cuſtomary lands by copy, and dies, 
the copyhold is not determined by his death, for he was. 
dominus pro tempore, and this grant ſhall bind the king, and 
the grantee (the temporulties being in the hands of the king) 
ſhall have aid of the king. 4 Rep. 21. b in Brown's Cate 
cites 4H. b. 11. and 21 H. 6. 37. 
7. It a manor be deviſed to one, and the deviſee enters, and Co. Lit. 38. 

makes copies, and then the deviſe is found to be void, thoſe copies 5. & F. 
if they are new and voluntary, and not made upon ſurrenders, 
are void; per Popham. Ow. 28. cites 7 Eliz- 
8. Feaſßte of a manor ufon condition makes a voluntary grant Bendl. 290. 

of copy hold eſtate according to the cuſtom, and after the 2 by 
condition is broken, and the feoffer re-enters, yet the grants 242, 243. 
by copy ſhall ſtand. 4 Rep. 24. pl. 8. Paſch. 20 Kliz. B. R. pl. 26.5. C. 


Anon. cites I), 342. (b. pl. 55. Trin.] 17 Eliz. The Earl of — 
Arundel's Cale. > | feoſtee be- 


tore or atter 


the condition broken, and before entry for the condition broken, grants a copyhold, the grantor 
ſcuall not avoid this copyhold, for the copyholder is in by dominus pro tempare, and pata- 
mount the gran, — II a lee be made /or yeuri of a mans, the Icaſe ts be v9:4 fon thi breach 

Vor. VI, ; C of 


* 
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ef A certain condition, if the condition be broken, and afterwards the leſſee before the entry of 
the leſſor grants eſtates by copy, theſe grants ſhall never exclude the leſſor, tor preſently upon 
the breach of the condition the leaſe is void; but hai the manor been granted for life, in tail, or in 
fee, Ld. Coke thinks the law would have fallen out otherwiſe ; tor betore entry the franktene- 
ment had not been avoided, and whereloever a man may enter and avoid any eſtate of franktene- 
ment upon the breach of a condition, the law adjudges nothing to be in him betore entry, and _ 
he may waive the advantage which he might take by the breach of the condition if he will, and 
therefore, notwithſtanding the accruer of the title of the grantor ; yet betore this title be exe- 
cuted by entry, the grantee has ſuch a lawful intereſt, that what eſtate ſoever he grants by copy 
in the interim, ſhall ſtand good againit the grantee. Co. Comp. Cop. 48. ſ. 34.—— Cilb. 
Treat. of Ten. 187. S. P. and yet it is a rule, that when a man enters for condition broken, he 
ſhall be in of the ſame eſtate he was in betore, and therefore ſhall avoid all mean charges and in- 
tumbrances ; but the copyholder doth not claim his eſtate out of the lord's grant, but out of the 
cuſtom, and ifthe grants were made after the condition broken, yet it is all one; tor before entry 
the feotfee has a lau ful eftate, and the teofter may waive the advantage of the condition broken; 
but if a leaſe be made of a manor tor years upon condition to be void upon the breach of a 
certain condition, and the condition is broken, no voluntary grants made afterwards ſhall bind 
the leffor, becauſe the citate of the leſſce is void; but it it weie for lite &c. then the grants were 


Ibid. fays, 9. A lord for life, or any other particular terant that hath 
that it was an intereit in a manor, may grant copies in reverſion, though 
ſo ruled in d i he life of 

they be not executed in the life of the grantor. Mo. 147. 
the court - x a 

pl. 292. Hill. 26 Eliz. Carew's Caſe, 


of wards, 
Mich. 38 & : 
30 Fliz. in Welſh's Caſe ; and that in the ſame caſe of Welſh it was ſo adjudged afterwards in 
B. R. Paſch. 41 Eliz. upon a ſpecial verdict returned there. —— Mo. 95. pl. 236. Hill. 14 Eliz. 
S. P. and Wray, and Dyer, and all the juſtices of C. B. held the copy not good, but Manwood 
and Popham held e contra; but they all agreed, that if it comes into poſſeſhon before the death 
of tenant for life, that then it is good. To make ſuch grant good, there ſhould be a 
cuſtom to enable the lord to grant in reverſion. Mar. 6. pl. 19. Paſch. 15 Car. — Ld. Coke ſays, 
that if there be le{/ce for years of a manor, and he grants lands by copy in reverſion, that unleſs the 
r-verfion happen Un t eon before the leaſe for years expres, the grant ts void; the reaſon ſeems 
to be, becauſe now he makes a grant, v nich is only to take eſtect after his eſtate ended in point 
of poſſeſſion, and ſo will bind the future lord's intereſt, but let his own be at large without any 
grant by copy. which by conitruction they wi not admit, but take the rule ſtrictly, that he that 
is dominus pro tempore of a particular eftate muſt grant in poſſellion; and to this purpoſe is 
Loa or OxroaD's Cas; but it is agreed on all hands, that if it come in poſſeſhon during the 
6 continuance of the lord's eſtate, that it is good: but there is the Cass oy Gay v. Kar 
[ I ] where it was held good notwithſtanding it did not come in poſſe ſſion; and there it 
was ſaid, that it was cuſtom only warranted the grant, which might as well warrant a grant in ro- 
verſion as poſſeſſion, and 1t the cuſtom will warrant the grant of a fee ſunple in poſſeſſion by ſuch 
particular tenant, why not @ reverhon in fee ? And the like refolution was made in Six PETER 
Caizzw's Casz. It ſeems the firſt ground of this law, that the lord for the time being might grant 
” 1 1 - 
copyhold eſtates, was, becauſe copyholders were only tenants at will, and ſo though the 2 
tempore had but a particular eſtate, and yet granted the lands iu fee, yet that was no prejudice, but 
rather an advantage to the lord that was to have the manor, in reſpect ofthe ſetvice he was to have 
done him afterwards, and it he had a mind he miglit put out his tenant at his own pleaſure ; but this 
uncertainty of the copyholder's eſtate being found inconvenient, it was afterwards adjudged, that 
he ſhould retain his land, and not be ſubject to the pleaſure of the lord, but the other part of the 
law was left as before, viz. that lords for the time being might grant lands in fee though they theme 
ſclves had but a particular eſtate, and this cuſtom being continued to this day, is what warrants 
the grants by copy: for it is moſt certain thofe eſtates that are granted by lords that have a 
particular intereſt, cannot be derived from the intereſt of the hs for iſ they were, they muſt 
determine when the lord's eſtate determines, for nemo plus juris dare &c. therefore where there 
has been 2 cuſtom that ſuch lands have been granted time out of mind by copy in fee by the lord, 
there the cuſtom gives the eſtate, and the lord is but cuſtom's inftrument to convey even where 
he has them in his own hands, and may, if he pleafes, retain them, Cilb. Treat. of Ten. 191, 


192. 193. 


10. If the queen be tenant for life of a copybold manor, and a 
copyhold of inheritance eſcheats to her, ſhe may grant it again 
to whom ſhe pleafes, and this thall bind the king, his heirs, 
and ſucceſſors for ever; for ſhe was domina pro tempore, 

and 


| 


Copyhold, 


and the cuſtom of the manor ſhall bind the king; adjudged, 
4 Rep. 23. b. Trin. 26 Eliz. Clark v. Pennyfeather. 

11. A. ſeiſed of a manor, in which were copyholds, dies, 
leaving M. his widow, who demanded the 34 part of the manor 
for her dower, by the name of 100 meſuages, 109 gardens, 2000 
acres of land &cC. and was accordingly endowed of parcel ¶ the 
demeſnes and parcel of the ſervices of the copyholds, and after- 
wards ſhe granted a copyhold, and if this was good was the 
queſtion ; Be if ſhe had a manor the grant was good, other- 
wiſe not; but held, that it was not; for though ſhe might 
have demanded a 3d part of the manor, yet by demanding it 
by the name of 100 meſuages &c. ſhe could have no manor ; 
for a manor muſt be claimed by its name of incorporation, as An- 
derſon termed it, and not otherwiſe, and then 100 meſuages 
&c. cannot be ſaid to be a manor, and ſo the grant by her, 
who had no manor, is void; per tot. Cur. Goldſb. 37. pl. 
11 Mich. 29 Eliz. Brook's Caſe, 


16 


Ow. 

Brag 9 
Brook. S. C. 
held accord- 
ingly. — 
Codb. 133. 
pl. 156. 
Bragg sCaſe, 
S. C. held 
accordingly, 
per tot. Cur, 
but if ſhe 
had made a 
demand of 
the 3d part 
of manor, 
then ſhe had 
had manor, 
and might 
have kept 
courts, and 


granted copies. And the pleading in that caſe was that ſhe did recover the 3d part of the 
manor per nomen of certain meſuages and acres and rents which was held to be no recovery of 
the 3d part of the manor. By dower of the gd part of a freehold manor ſhe ſhall have a ſpecial 
court baron, becauſe ſhe is in by ad lau; admitted; Arg. Skin. 193. 


12. A grant of a copyhold by an infant is good, for the Rep. 23. b. 


copyholder is in by the cuſtom, and ſhall bind the infant; as pl. 7. Trin. 
a preſentation by an infant to a church is good. Noy. 41. - — 
43 Eliz. Reeve v. Martin. | Pennyfea- , 


ther. S. P. 
per Cur, &c. of non compvs. 8. Rep. 63. b. S. P. per Cur. The ſame law of a 
feme covert. 4 Rep. 23. b. and 8 Rep. 6g. b. But the baron and feme ought to join in 
the grant; per Walmſley, J. Cro. J. 99. pl. 28.—-Co. Comp. Cop. 46 f. 34. S. P. —Gilb. 
Treat, of Ten. 184. cites ſame points. 


13. Tenant in tail of a manor wherein cepyholds are demiſable 
for life &c. for a certain rent; the copyholder for life dies, 
and the lord aemiſes it by indenture for 21 years, rendring the 
ancient rent &c. and by the better opinion of the Court it is 
good; within 32 H. 8. For it is not any prejudice to the iſſue 
as to the rent, Noy. 106, Mich. 43 and 44 Eliz. C. B. Ld, 

Norris's Caſe. 
14. He that enters on condition to retain till ſatisfied, cannot [ 17 J 
__ copies; per  Walmfley J. Cro. J. 99. Mich. 3 Jac. 

r. in Caſe of dhoplane v. Roydler, 

15. R. B. Eſq; being ſeiſed of the manor of H. for life, Gib. Treat. 
within which are many copy hold tenants, grenteth the ſtew- + 
ardſhip thereof by deed under his hand and ſeal to W. S. for gc. 
life, with a fee of 10s. for executing thereof, and afterwards 
becomes lunatick, and non compos mentis, and fo found by 
inquiſition, and thereupon committed to E. C. Eſq; and 
others under the ſeal of this Court. Reſolved by the Ld. 

Ch. J. Hobart, and Ch. B. Tanfield, that the faid committ-es 
cannot grant any copyhold eſtate, for that they themſelves 
by law have no eſtate in the ſaid manor, nor are lords there- 
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mains untouched becauſe lawfully eſtabliſhed by cuſtom, and 
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of for the time being, but the ſaid lunatick by his ſteward þ 
may grant copyhold eſtates according to the cultom of the 
ſame, whereupon it was decreed accordingly, Nevertheleſs 3 
it was ordered, that the ſaid ſteward ſhould grant none with- 
out the privity of the committees, nor before the Court was 
acquainted therewith, and gave warrant for the granting 
thereof ; but note, this was in diſcretion, and the grant by 
the ſteward good in law, and this merely by way of caution, 
for the benefit of the ſaid lunatick, and juriſdiction of the 
Court. Ley. 47, 48. 9 Jac. Blewit's Cafe. 

16. If tenant at will of a manor grants copies, and reſerves 
rergs and ſervices, thoſe rents and lervices are annexed to the 
manor after the will determined, though the lord of the 
manor does not claim by, or under, but above him, and 
_ any privity of eſtate ; per Cur. 11 Rep. 18. a. Mich. 
10 J2C, 

17. Leſſee fer years of a ſeigniory, after the term expired when 
he was become tenant at ſufferance, may take a ſurrenaer ; 
per Doderidge J. 2 Roll. Rep. 181, Trin. 18. Jac. B. R. ſays 
it was adjuged in B. R. 

18, In voluntary grants made by the lord himſelf, the law 
neither reſpecteth the quality of his perſon, nor the quantity of his 
eflate; for be he an infant, and fo through the tenderneſs of 
his age inſufficient to diſpoſe of any land at the common law, 
or nan compos mentis, an idect, or a lunatick, and ſo for want 
of common reaſon unable to trafick in the world, or an out- 
lau in any perſonal action, and fo excluded from the protec- 
tion of the law, or an excommunicate &c. and fo reitrained ab 
omnium fidelium communione, or at leaſt a ſacramentorum 
participatione, notwithſtanding theſe infirmities and diſabili- 
ties, yet he is capable enough to make a voluntary grant by 
copy. Co. Comp. Cop. 4b. ſ. 34. 

Ig. It a feme ſeigniareſi take baron, and they two join in a 
voluntary grant by copy, this ſhall ever bind the feme and her 
heirs, and yet ſhe is not ſui juris, but ſub poteſtate viri, be- 
cauſe the cuſtom of the manor is the chief baſis upon which 
ſtands the whole fabrick of the copy hold eſtate. Co. Comp, 
Cop. 46. 1. 34. HY 

20. If a manor is granted en condition, and before the condition is 
broken the land is granted by copy, then the manor becomes for- 
feited, and the feoffor entreth, yet the copyhold eitate re- 


vet all mean eftates and charges whatſoever granted by the 
t-otfee at the common law were voidable upon the entry of 
the feoffor; for we have a ground in law, that when an entry 
is made for breach of a condition, the party to all intents is 
in the ſame plight that he was in at the tune of the making 
of the eſtate. ' Co. Comp Cop. 45, 47 f 34- 

21. If the rd or he (whoſoever he be) that makes a vo- 
luntary grant by copy, has ne luwjul inirreſt in the manor, but 
only an uſurped title, his grant ſhall never fo bind the right 

| l O Wer; 
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owner, but that upon his entry he may avoid them, other- 
wiſe we ſhould make cuſtom an agent in a wrong, which the 
law will never ſuffer. Co. Comp. Cop. 47 ſ. 34. 

22. If a aiſſeijor of a manor dies ſciſed, notwithſtanding his 
heir comes in by ordinary courſe of deſcent, yet becauſe the 
tort commenced by his anceſtor is ſtill inherent to his eſtate, 
if any cepyhold eſtate be granted by the heir, it may be avoided by 
rhe drfſeiſee immediately upon his recovery, or upon his entry. 

Co. Comp. Cop. 47. f. 24. | 

23. So if a diſſeiſor enfe;ff a lranger of the manor, notwith- 
ſtanding the feoffee come in by title, yet no grant made by 
him of copyhold land ſhall ever bind the diſſeiſee no more 
om a grant made by the diſſeiſor himſelf, Co. Comp. Cop. 

1. 34» | 
25 If tenant in tail of a manor diſcontinues and dies, and after Gim. Treat. 
the diſcontinuee grants copyhold eftates, the heir recovering in ef Tea. 296. 
a formedon in the deicender may avoid the grants; for SY _— 
though the diſcontinuee comes in under a juſt title, yet his 4 
intereſt being determined by the death of the tenant in tail, 
the continuance of the poſleflion is a tort to the heir, and 
acts done by tortfeiſors tending to the diſinheritance of the 
right owners cuſtom will never ſo ſtrengthen, but that they 
may be annihilated. Co, Comp. Cop, 47. f. 34. | 

25. If a man ſeiſed of a manor in right of his wife aliens the $ if he 
manor and dies, any grant made of copyhold eſtates after his alone grants 
death may be avoided by the feme upon her entry, or her copes 


recovery, in a cui in vita. Co. Comp. Cop. 47. f. 34. ſeems that 
alter ns 


death ſhe may avoid them; for he had nothing but in jure uxoris. Gilb, Treat. of 
Ten. 312. 


26. A man ſeiſed of a manor in fee has iſſue a daughter, Gilb. Treat. 
and dies, his wife privement — of a ſon; ſhe makes grants " - en. 189. 
by copy, and afterwards a fon is born ; voluntary grants 


made by her are good, for ſhe was legitima domina pro tem- 


pore. Co. Comp. Cop. 47. ſ. 34. 


27. Feoffee of a manor on condition to en feoſf another the next — * wow 
of Ten. 18g. 


day, makes voluntary grants by copy, this ſhall bind. Co, 5 f. Por 
Comp. Cop. 47. ſ. 34. he was do- 


m nus pro tempore. 


28, Lord of a manor commits felony, and after exigent granted 50, if he 
were con- 


be paſſes away copyhold eſtates, and then is attainted, his volun- by with 
tary grants are good; for he was dominus pro tempore, dict or con- 
though by relation the manor was forfeited from the time of _ 


1 — 


the exigent awarded. Co. Comp. Cop. 47. ſ. 34. Gilb. Treat. 
. | of Ten. 189, 


both the ſame points, 


29. If a manor be granted with a ſeme in frank-marriage, and 
there is a divorce had cauſa præcontractus, ſo that now the 


intereſt of the manor is granted to the feme only, and by 
C 3 relation 
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relation the marriage is void ab initio, yet becauſe the baren I 


was legitimus dominus pro tempore, any hy" ook eſtates, 

granted before the divorce remain good, Co. Comp. Cop, 1 

47.0 35. | "> 4 

30. If a man eſpouſes a feme „ under the age of con- 1 

ſent, and after /he doth diſagree, though the marriage by rela- © 

tion was void ab initio, yet copybolds granted before diſagree- 1 

ment ſhall never be avoided, cauſa qua ſupra. Co. Comp. Cop. 1 

47 ſ. 34» . d : : | J 

iw. Treat. 31. If an infant infeoffs me of a manor, though he may 3 
of Ten. 188. enter upon me at his pleaſure, yet grants made by me by 1 
— > in copy before his entry ſhall never be deteated by any fitbſe- % 
is caſe quent entry. Co. Comp. Cop. 48. ſ. 34. 1 
and in caſes | 1 
of grants made after the condition broken, the grantor hath a defeaſible title, and yet the eftates B 
are good that are granted to the copyholders ; yet my? Lord Coke ſays, that if any be 

[ 19 } one has a tortious or defeaſible eſtate, ſubjeR to the action or entry of another, his AZ 
voluntary grants ſhall not bind. To reconcile this, it ſeems my Lord Coke muſt be underſtood, 1 
that wh-n any one hath an eſtate, to which another has a right at preſent, that the owner of ſuch | A 
a defeaſible ettate cannot make voluntary grants, but the infant and the feofior have no ſuch right: 0 


for the feoſtees in both caſes have lawful and rightful eſtates in the land till they are defeated, and 
before they are defeated the feoffors have no right. 


* 
* 4 Rep. 24. 3. pl. 7. Trin. 26 Eliz. S. P. unanimouſly agreed in B. R. in cafe of Clarke v. 
Penny fcather. 2 


32. If a arſen after inflitution, and beſere induction, a manor 
being parcel of his glebe lands, grants lands by c:py, and after is 
inducted, this admitting of the copyholders is ng binding act; 
for though as to the ſpiritualities he be a compleat parſon pre- 

0 ſently upon the inſtitution, yet as to the temporalties he“ 
is not .compleat before inductiom. Co. Comp. Cop. 48. 
6 
Cid. Treat. 3 So M a pariſon be admitted, inſtituted, and inducted, but 
IT does not ſubſcribe to the articles according to the 13 Eliz. and 
but ſays grants lands by copy as before, this grant ſhall not conclude 
quære ta- the ſucceeding incumbent, becauſe his admiſſion, inſtitution 
2825 and induction, were wholly void in themſelves, Co, Comp. 
Cop. 48. 1. 43. | | 

34. But had the parſon been derived for crime of hereſy, or 
for being mere laicus, although he be declared hy ſentence to 
be incapable of a benefice, and ſo his preſentment void (ab 
initio) yet becauſe the church was once full, until the ſen- 
tence declaratory came, although the deprivation ſhall relate 
to ſome purpoles, yet hecauſe the preſentment is net in "ſelf 
void, ſurely a relation ſliall never be ſo much favoured as 
to avoid a copyhold eſtate in this kind, Co. Comp. Cop. 48. 
ſ. 34. 

3 If a manor be grantad pur auter vie, and cęſtuy qui vie 
dies, and the grantee continues ſtill in the manor, and makes 
ag by copy, theſe ſhall not bind the grantor of the manor, 
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or immediately upon the death 7 ceſiuy que vie, the grantee was 
but a tenant at ſufferance, and had no manner of lawful in- 
tereſt ; for a writ of entry ad terminum qui preteriit lies 
againſt him as againſt deforceor. Co. Comp. Cop. 48. f. 34. 
8 36. An 
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36. And fo if a tenant for life of a manor makes a teaſe fir 
year of the ſ me manor, and dies, copyhold eſtates granted by 
the leſſee after the death of a tenant tor life are yoidable by 
the firlt leſſor. Co. Comp. Cop. 48. ſ. 431. | 

37. Grants made an alienation in martmain before the lord 
paramount has entered for a torteiture ſhall not be defeated. 
Co. Comp. Cop. 48. 1. 34. | 

38. A lod to grant or allow a copyhold muſt he ſuch 2 
one as by [.ittleton's definition is ſeiſed of a manor, ſo that 
he mult be in fe .in at the time of the grant, for although 
he have good right and title, yet if he be not in poſſeſſion of 
the manor, it will not ſerve; and on the other fide, if he be 
in poſſeſſion of the manor, though he have neither right nor 
title thereunto, yet in many caſes the grant and allowance of 
ſuch a copy is good, as dominus de facto, ſed non de jure; and 
in ſome cafes a copyhold ſhall be adjudged good, according 
to the largeneſs of the eſtate of the lord that Jonny the 
ſame, and in ſome caſes ſhall continue good for a longer 
time than the eſtate of the grantor was at the time of the 
grant; but that is to he underſtood in caſe of neceſſity, 
otherwiſe it will not be allowed. Calth. Read. 48, 49. 

39. If a man have a title to enter into a manor for a condition 
broken, and he grants a copyhold of the fame manor (being void) 
at a court baron, this is a good grant, for the keeping of the 
court amounts to an entry into the manor. Calth. Reading. 49. 

40. A man ſeiſed of a manor for liſe whereunto is copybold of 1 
inheritance belonging, and a copybolder ſurrenders to the uſe uf a | 
ranger in fee, the ford may grant this in fee, and this grant 
ſhall bind him in the reverſion; but if the copyholds are de- 
miſeable for lives, it is otherwiſe, for then he cannot upon 
ſurrender grant the ſame longer than the life of the grantor. 


But if the /ord of a manor for years, or during the minority of 


ow 


a ward, of which the copyholds are demiſeable for 3 lives ſue- 

ceſſively, and not furvivingly, in this caſe, if the copyholder 

dies, the lord may grant the ſame being void for 3 lives at his 

pleaſure, and this ſhall bind him in the reverſion, or the heir 
of his full age, Calth, Reading. 50. 


7 


(H) Grants by whom. Good. Where the 
Manor is divided. 


1. 1 ENANMT in detber of the zd part of a manor has a manor, 
and may keep court, and grant copies. Godb. 135. 
pl. 156. Mich. 29 Eliz. in Bragg's Cale. 

2. The lord by his own aft: cannot make of one and the ſame nb. Treat. 
manor, at common law, 2 ſeveral manors, conſiſting of demeſnes of Ten. 198, 
and freeholders; but he may by his own act make @ cu/tomary 19% On 
manor, conſiſting of copyholders, to hold courts, and make ad that wen 
mittances and grants of copyholds. 4 Rep. 26 b. Trin, 30 the graut is 


Eliz. in a nota of the reporter, at the end of the 3d reſolu- * —- 
C 4 | tion, ** 
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lands. there tion, 1n the caſe of Melvich v. Luter, ſays it may appear by 1 
is un but the judgment in that caſe. % 


* 
52 


oOnc cout 8 
tor copy holders, which there was in effect when the manor conſiſted of frecholders. 


r 


4 Rep. 26. 3. A. was lord of the manor of C. which extended into 


* B. and C. &c. and in B. were divers copy holde s for lite. 


wich v. A. ſuffered a recovery of the manor, excepting the land in B. 
_ $ ay Afterwards A, conveyea the part which extended into B. to J. 
© 8. and A. and J. S. kept a court at B. and the ſtew ard granted 


this was a 


good copy. a copyhold, being a copyhold for fe, to the plaintitt. Re- 
But it was folved, that the grant was void, becaute there was not any 


anſwertd, f . 2 
thatit was uch manor of B. before er now; and per Anderlon, it ſuch 


a firange ſeverance had been of copyholders of inheritance, the copy- 
jaggment, holders and their heirs ſhould have had it, but it ca» never be 


and never 6 - 3 . . | 
Wed rendered; for ſurrenders are by cuſtom, and therefore they 


by directioa Ought to he in the court of the manor, and a furrender to 
of the court, the lord himſelf in his houſe, or out of court, is not good, 
and that in quod Beaumont conceſſit. Cro. E. 442. pl. b. Mich. 37 & 


error Fa , 1 
brought 3» Eliz, C. B. Bright v. Forth. 

thereon in | 

the Exchequer chamber, the opinion of the juſtices was, that it was erroneous, and that theres 
upon the copyholder compounded, and took only his corn, and reliaquiked the tule. Cro. 
E. 443. in S. C. -Cro E. 20g. the fame remark in a nota there, at the end of the caſę 
of Vielwich v. Luther, mentioned there by the reporter, as told him by Ewens, who was of 
council in the cauſe. — G:ib, Treat. of Ten. 199. favs, that there are precedents that 
fuch grantee of the 1nheritance of copyhold lands cannot keep court no more than the grantee 
at the inneritance of one copyhoid, and takes notice of what is nrentioned in Cro. E. as above, 
of the opinions of the jufticcs and barons in the Exchequer chamber, and that the partics 
compounded. 

E 2 

*4Rep.26. 4. A. ſeiſed of a manor conſiſting of ſervices, demeſnes, 


oy 3 and 50 cap helas, grant to B. the mary of 20 of them. &c. 
a nota by and after wards confirmed his former grant, and granted the 
the report- m9zety of the manor. A's, eſtate came to C. and B's to D. and 
er, mi then C, and D. hold a court, and j3in in the grant of the copy= 
+ of no, . ; , ain in the grant of 27 
Neale v. H3ids to maintain the grant, It was argued, that before the 
— grant to B. it was a compleat manor, and while ſuch it had 
Eliz cg, 2 courts (viz.) a freeholder's court, and a copyholder's court, 
and cites fo that by the grant of the moiety of 20 copyholds, the 
_— freehold part of the manor is not touched, but only a moiety 
is at Rep. Of 20 copyholds, and fo a copyhgld court might be held for 
24. 25.2, 20 tenements, and as to the other 30 they may remain as 
52 8 they were before; but as to the motety of 20 tene ments, they 
hee « Rep, might keep crurt alone, and grant moieties ; ſuppoſe the intire 
26. b. Neale inter t of 20 copyholds had been granted, then they might 
1 1 have held courts, and the difference is, between ene tenement 
Cro. b. 162, e granted and more; for if more than one be granted, then 
pl o. S. C. the grantee may hold courts, and make admittances, this being 
3 > the ber. fit of the tenants; ſo that + had it been for 20 copy- 
Brent, Holds it had been good, whereas this is of a moiety ; had it 
Forth. u- been of a moiery of all they had been tenants in common, and 
ES ' of 3 might have joined in ke-ping courts, and if fo, why not when 
notes. there. 110 let) of 29 is grauted? the, court ad viſare vult, but inclined 
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for plaintiff accordingly, Skin. 191. pl. 6. Trin. 36, Car. 2. 
C. B. Lemon. v. Blackwell. 


(I) Grants by Jointenants. 


I. TW O jointenants of a manor. One grants a copy; the ſame 1f there be 
is void; for he is not dominus pro tempore; per An- Jeintenants 


derſon Ch. J. Le 234. pl. 316. Mich, 32 & 33 Eliz. obiter, hogs on 
in Cale of Lancaſter v. Lucas. cannot alien 
the whole, 


but if there be two jointenants of a man and a copyhold eſcheats, one of them may grant 
this copyhold, and his companion ſhall fever avoid any part of it. Co. Comp. Cop. 48. p 34» 
If there are two jointenants a manor, and a copyhold eſcheats, one may grant the 
whole, for he is dominus pro tempbre, and is ſciſed per my and per tout. Gib. Treat. of Ten. 


312. 


(K) Voluntary Grants. Good. And how 
conſidered. 


I. WIEN copyhold lands come into the lord's hands by 

eſcheats or forfeiture, he may grant them by copy, 
rendering a greater rent, but not when he admits a tenant. 
2 Roll. Rep. 236. Mich. 20, Jac. B. R. Smith v. Reynard. 

2. If the copy holder (voet) (will) [but it ſhould ſeem rather 
{poit) may] priviledge any to cut trees, the lord may in his 
new grant reſtrain it upon condition, and yet the copyhold is 
not deſtroyed by it, 2 Roll. Rep. 236. Mich. 20 Jac. B. R. 
dmith v. Reynard. : 


(L) Grants of Copyholds. To whom they [ 22 |] 
5 may be made. | 


I. THE ſame perſons that are capable of a grant by the common 
law are capable of a grant by copy, according to the 
cuſtom of the manor. Co, Comp. * 49. ſ. 35. 

2. An infant, a man non ſane memoriæ, an ideot, a lunatich, 
an outlaw, or an excommunicate, may be grantees of a copy- 
hold eſtate, Co. Comp. Cop, 49. ſ. 35. 

3. The lord himſelf may take a copyhold to his own Uſe. Co, 
Comp. Cop. 49. f. 35, ' © 

4. One jointenant may receive a copyhold from the hands 
of his joint-companion, becauſe it paſſes by ſurrender, not by 
livery, Co, Comp. Cop. 49. f. 35. 

. A feme covert may be a purchaſer of copyhold, and 
this purchaſe ſhall ſtand in force until her huſband diſagrees. 
Co. Comp. Cop. 49. ſ. 35. 5 | 
6. He ſhall be ſaid a perſon ſufficient to be a copyholder, 
who 1s of himſelf able, or by another, to do the ſervice of a copy- 
holder; as an infant may be a copyholder; for his Pars 

: an 
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and prochein amy may do the ſervices; ſo a ſeme covert and 
her hutband ſhall do the ſervice; but a lunatrch, or ideot, can- 
not be a copyholder, becauſe they cannot do the ſervice them- 
ſelves, nor depute any other, and the lord ſhall retain the 
copyhold of an ideot, and not the queen. Calth, Reading. 
Si, 32. | 

7. A bond-man or alien born may be a copyholder, and the 
king or lord cannot ſeiſe the ſame, Calth. Reading, 52. 

8. But a man cannot be a copybelder unto a manor, whereof he 
him/elf is lord, although he be but dominus pro termino annorum, 
or in jure uxoris, Calth. Reading, 53. 


This in Roll 
is letter D) 
in fol. 499. 


I:, THE lord of a copyhold manor may bimſelf grant a 


(L. 2) Grant. At what Place it may be made. 


4 copyhold at 77 place out of the manor. Co, 4. 20. b. 
1 


between Melwich and ter.] 


(M) Grants. How they may be made, and of 


what. 
F e 1 IF the lord grants ta bis copyholder the trees growing upon 
the tres I the lands, and which ſpall after graw, with liberty to cut 


which ſta!l them down, and carry them away, he may juſtify the cutting 
—_— _ of the trees which are growing, and it ſhall not be a forfei- 
void. Mo. ture of his copyhold, becauſe the lord hath by his grant dif- 
94. Pl. 23% penſed with it, but he cannot cut down the trees which ſball 
Anon. 7: ©: thereafter grow, as it was ſaid by Plowden and Popham. Sup- 
- 7] plement to Co. Comp. Cop. 80. ſ. 13, cites Paſch. 12. Eliz. 
L. B IR. M 
29. pl. 57+ In . R. O. 94. i 


Mich 1 
Eliz. c B. Anon. S. P. as to a leaſe of lands and bargain and ſale to the leſſee of che woods 


growing, but that was not (as it ſcems) of copyhold lands. 


2. One wha has q particular eflate in a manor cannot grant a 
copyhold by parcels, or demiſe part, and retain the reſidue him- 
ſelf; and therefore if a feme be endowed of ſeveral copyhold 
tenemente, ſhe cannot grant part of them by copy in poſſeſ- 
ſio nor reverſion; per Popham, Cro, E. 662. in pl. 10. Paſch, 
41 Eliz. B. R. CEE, 

3. If the ſteward diminiſhes the ancient rent and ſervices it is 
a void copy, Cro, E. 669. pl. 13. Mich, 41 and 42 Eliz. 
B. R. in Caſe of Harris v. Jayes. 

4. If the lord of a manor having ancient copybold in his hands, 
will by a deed of feoffment, or by a fine, grant this land to one 
to bold at the will of the lord according to the cuſtom, yet this 
cannot make a good copyhold, Calth, Reading. 47. | 

5. In grants made upon forfeitures &c, the ancient ſervices 
muſt be reſerved, and the cuſtoms alſo, The reaſon of this ſeems 
to be, becauſe there is nothing but cuſtom to warrant the 

| | grant 
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grant by copy, which ought to be ſtrictly purſued as to the 

eſtates, cuſtoms, ſervic-s, and tenure, or elſe it is not the 

eſtate that was demiſed before; but yet if there be a copybolder 

in fee, it ſeems the lord may releaſe part of the ſervices, and not 

to do any prejudice to the copy holder's eſtate, for there is an 

eſtate there in being that appears to be the old eſtate z 4ut 

when the lord grants a new eſtate by copy, ſince it is an eſtate | 
againſt common right, and warranted only by cuſtom, that | 

muſt be chiefly purſued to bind the heir. Lord Coke ſays, * if 2 = 
the ancient cultoms and ſervices be not reſerved, the grant; 5 
by copy will not bind the heir or ſucceſſor. This being 
ſpoken ſo generally, ſeems to intimate plainly, that if the 
anceſtor hath a fee in the manor, and he grants without ob- 
ſerving the cuſtom, his heir may avoid it, becauſe it being a 
grant againſt common right, the cuſtom muſt be purſued. 
(Quzre Cro. E. 662. 1 Roll. Ab. 499.) Beſides, he puts heir 
in the ſame equipage with ſucceſſor, and if he means with the 
conſent of dean and chapter, then a biſhop had as much 
power as an anceſtor; if he means without the conſent, yet 
it is not that ſhould avoid the grant, but the non- reſervation 
of the ancient tenures. And fo trict is the law in this point, 
that if the rent be reſerved in ſilver, where anciently it was 
in geld, or payable at two ferſts, where anciently it was payable 
at one teaſt, or if two copyholds eſcheat, one uſually ** for 
208. and the other 108. and be demiſes both for 3os. ſo if 3 
acres eſcheat held by 3s. and he grants one by copy, reſeruing 1s. 
this is not good; for the cuſtom, which is the only thing 
that warrants ſuch grants, muſt be purſued, Gilb. Treat. of 
Ten. 185. 186. 187, 


2. 8. 41. 


(N) Grants, How ſeveral Eſtates are granted 
in one Copy. 


I. A Seiſed of copyhold lands of the part of his father, and of 
other copyhold lands of the part of his mother, and 
thereof died ſeiſed, his ſon and heir is admitted by one copy 
and one admittance ; if that ſon dies without ifſue, the copy- 
holds ſhall deſcend ſeverally, the one to the heir of the part of 
the father, the other to the heir of the part of the mother. [ 24 J 
Arg. 3 Le. 109, pl. 158. Trin. 26 Eliz. B. R. in Caſe of Ta- 
verner v. Cromwell. 

2. The tenend, per antiqua ſroitinge in the ſingle copy, 3 Le. 109. 
continues the ſeveral tenures, though the parcels are all put Pl. 158. Ta- 
into ong copy, Reſolved, 4, Rep, 27. b. pl. 16. Trin. 26 Eliz, Cromwell. 
B. R. Taverner v. Cromwell, g | S. P. but not 
| yet reſolved. 

3. Fines aſſeſſed ſeverally where the copyholds are ſeveral, Cro.E. 273. 
and the demand muſt likewiſe be ſeveral. 4. Rep. 28, a. pl. 2 

16. Mich. 42 and 43 Eliz. Br. R. Hubbard v. Hamond. moad 8.0 


& S. P. re- 
ſolved, for perhaps che heir may accept the one at the fine aſſeſſed, and refuſe the others 


n pon 
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þ 
upon ſuch fines. Mo. 699. 623. pl. 851. S. C. held accordingly, And a rent denied of ; 1 
eue /or feiis that copyhold, and not the other; Arg. Het. 6. cites Taverner's Caſe, £3 
k 


(O) Grant. Operation thereof. And what 
Eſtate and Intereſt paſſes thereby. 
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1. THOUGH the quantity of the lord's eſtate in the manor 
be not reſpected, yet the quantity of his eſtate in the 
copyhold is regarded; for if a copyholder in fee ſurrenders to the 
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| uſe of the lord far life, the remainder over to a ranger, or reſerves 
if the reverſion to himſelſ, if the lord will grant this by copy in 
i fee, whatſoever eſtate the lord has in his manor, yet having a 
t but an eſtate for lite in the copyhold, no larger eſtate ſhall 3 


paſs than he himſelf has; Quia nemo poteſt plus juris in 
alium transferre, quam ipſe habet. Co. Comp. Cop. 47. 
ſ, 4, | | | 4 

4 What 4%, ſoever are not confirmed by cuſtom, but only | 
ſtrengthened by the power, authority, and intereſt of the 
lord, have n9 longer continuance than the lord's eftate continues; 
and therefore it is held, that if a tenant for life of a manor 
grants a licence to a cotybolder to alien, and dies, the licence is . 
deſtroyed, and the power of alienation ceaſes, Co. Comp. Cop. 4 
47. f. 34. | 3 

3. i? a copyholder for life, remainder over in fee to a firaneer, 3 
ſurrenaers in fee, and the lord admits accordingly, yet an eſtate 'F 
for life only paſſes. Co. Comp. Cop. 48. ſ. 34. | q 

4. So if the /ord of a manor grants a copybold for life where 
an eſtate in fee is warrantable, and the ſame grantee ſurrenders . 
in fee to the \ of a ſtranger, and the lord admits him, ſecundum £ 
effettum ſurſum redditionis, Ld. Coke thinks 19 fee paſſes ; for 3 
though the lord's admittance may prima facie ſeem to amount 1 
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to a confirmation of theeſtate ſurrendered, the reverſion reſts pe 
in him to diſpoſe of according to the cuſtom ; as where a fo 
leflee of years, at the common law, makes a feoffment in 5 
fee, and makes a letter of attorney to his leſſor to deliver 8 
livery and ſeiſin, who executes it accordingly, though the leſſor 5 
be ved as an inſtrument to perform the will ot the leſſee, ? 


yet this being his voluntary act, the law takes it as a conſent 
for the paſſing away of the whole inheritance, But if you 
look narrowly into both caſes, you ſhall find the difference, 1 
in the latter caſe by the feoffment the fee is diveſted out of f 
the leſſor, and therefore a conſent will ſerve to transfer the 
reverſion, but in the former caſe, the reverſion is not pluckt 
out of the lord by the ſurrender, and therefore an implied con- 

ſent is too weak to remove it. Co. Comp. Cop. 48. 1. 34. 
ſ 25 JS. If the lord in open court doth grant copybold land, and the 
Reward makes no entry thereof in the caurt rolls, this is not good, 
though it be never ſo publickly done, nor no collateral proof 

can make it good. Calth. Reading. 47. 

6. But if the tenant have no copy made unto him out of 
the roll, or if he loſe his copy, yet the rolls are ſtill a ſufficient 
. title 
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_ 
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title for his copyhold, if the rolls be alſo laſt, yet it ſeems that 
by prof he can make this good. Calth. Reading. 47, 48. 
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[P] Cuſtom . This in Roll 


is letter (. 
Purſuance. in fol. "2 


V/V hat ſhall be ſaid a Purſuance of the Cuſtom, 
Copyhold. 


Dr. IF the cuſtom of the manor be, that the hrd may demiſe the Oro. E. 973. 


j 


n — 


copybolds in fee, he may demiſe them for life, years, er in & 


tail, for theſe eſtates are included within a fee which is the S. P. 


greater, Mich. 37 Eliz. B. R. between Staunton and Barns, by two juf- 
adjudged; and there faid by Popham, that it was ſo agreed 95 Nat 
per curiam at St, Alban's Term, Co. Lit. 52. b.] abſent, held 

| accordingl 
becauſe omne majus continet in ſe minus. Godb. 20. pl. 26. Paſch. 26 Eliz. C. B. —. 
4 Rep. 23. a. pl. 5. Mich. 35 & 36 Elz. B. R. Gravenor v. Todd, S. P. adjudged, 


IE 


. = CARS af 


[2. So if the cuſtom of the manor be, that the lord may ſo- ro. E. 373. 
lummodo demiſe his copybold land in fee, yet the lord may demiſe pl. 20. S. C. 
5 : R but ſtates it 
it for life, years, or in tail, though there were never any ſuch , be g 
e/tates made before, for the word ſolummado is not to be taken ſo mifable in 
ſtrictly to reſtrain the lord from this liberty, which the law fee or for 

- : | life ſolum- 
gives him upon the general cuſtom, but that he had ſolum- deen cs 
modo to grant in fee, which does nat take away the liberty pienti extra 


which the law gives, Mich. 37 Eliz. B. R. between Staunton manus do- 


and Barns, adjudged, which intratur Hill. 36 Eliz. Rot. m and 
492. Go. Lt 52. b.] demiſed it 
to A. for 


life, remainder to B. in tail, remainder to C. in fee; and reſolved that the remainders were good, 
and the remainders and the particular tenant make but one eſtate, and it being found that the 
cuſtom is, that it ſhall be granted ſolummodo ea capienti, it is void therein, wherefore it was 
edjudged accordingly for the plaintiff, —S. C. cited Arg. 2. Ld. Raym. Rep. 9g7.——lbid. 
S. C. cited 1001. by. Holt. Ch. J.—— S. P. by Holt Ch. J. and cited S. C. 1 Salk. 189, —— 
Gilb. Treat. of Ten. 308. cites S. C. held accordingly ; but puts the caſe, that ſuppoſe it had 
been ſhewn and pleaded, that he could not grant any otherwiſe; and ſays quære of that. 


Z. If the cuſtom be, that copyholds may be granted for three &. C. cited 
lives, a copy may be granted to three for the lives of two within 8 


the cuſtom, for there is not any inconvenience to the lord, 998. and 
though it be for the life of another; for there {hall not be bid. 1007, 


1002. by 


any occupancy thereof, but the /ord /hall have it, if the tenants posen j. 
pur auter vie die, living the ceſtuy que vies; and this is not a —-<It may 


greater eſtate than for three lives; but it is for two lives, in fuch cate 
which is leſs than the cuſtom warrants. NMI. 15 J. B. R. be- 4 
tween Jen and Howell, per Curiam.] life, aud to 

| ; B. durante 
viduitate ſua; for where the cuſtom warrants the greater eſtate it warrants the leſſer, eſpecially 
here, becauſe this is alſo an eſtate for life, but limited, and as it were conditional. Cro. . 
3 3- pl. 1. Paſch, 36 Eliz. B. R Downs v. Hopkins. 4 Rep. 29. b. 30. a. pl. 19. 
S. C. adjudged, —-— Supplement to Co. Comp Cop. 81. f. 16. cites S. C. — S P. & 
S. C. cited by Holt Ch. J. 1 Salk 18. Gilb. IIcat. of Ten. 207. cites S. C. but fays it 
1s not good vice vetſa. { *26 ] 
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4. If cuſtomary land hath been of ancient time grantable in 
fee, and now of late time for the ſpace of 49 years hath granted 
the ſame fun life only, yet the lord may, it he pleaſe, reſort to 
his ancient cuſtom, and — it in fee. Le. 50. pl. 70. Paſch. 


29 Eliz. C. B. Kemp v. Carter. 
Supplement 5. If cuſtomary land within a manor hath been grantable 
to Co. in fee, if now the ſame eſcheats to the lord and he grants the ſame 
comP-CP- to another for life, the fame was holden a good grant, and 
cites S. C. warrantable by the cuſtom, and ſhould bind the lord; for 
the cuſtom, which enables him to grant in fee, ſhall enable 
him to grant for life, and after the death of the tenant for life, 
the lord may grant the ſame again in 4 for the grant for life 
was not any interruption of the cuſtom &c. which was agreed 
by the whole Court. Le. 56, pl. 70. Paſch. 29 Eliz. C. B. 
Kemp v. Carter. : 
Ld. Raym. 6, Cuſtom in a manor to grant lands by copy to 2 or 3 per- 
13 99+ ſons for their lives, habend. ſucceſſive &c, Grant; to A, habend. 
judges. —O to him during the lives of A. 3, & C. is warranted by the 
3 Salk. 181. cuſtom, 1 Salk. 188, Hill. 13 W. 3. B. R. Smartle v. Pen- 


pl. is, S. of ; 

adjudged, hallow. 

but Powell 

J. doubted. —6. Mod. 63. S. C. and the grant held good. 


(P. 2.) Cuſtoms. Pleadings. 
1. A Cuſtom is alledged quod infra maner. prædictum talis 


babetur nec non a toto tempore cujus Sc. non exiſtit, ba- 
bebatur conſuetudo (viz.) quod quilibet tenentes prædictorum tene- 
mentorum vocat Collins &c. have uſed to have common in ſuch a 
place of the manor, this was held well as well for the form as 
the matter, and that ſuch a preſcription might be applied to 
one copyholder. For cpyholders cannot prejcribe by reaſon of 
the bateneſs of their eſtate in their own names, but in the name 
of the lord, as to ſay, that the lord, of the manor, and all his 
anceſtors, and thoſe whoſe eſtate he hath, have had, in ſuch 
a place for him and his tenants at will &c. as 22 H. 6. 51. a. 
and this ſhall ſerve when a copyholder claims common or 
other profit in the land of a ſtranger ; but when heclaims common 
or other profit in the foil of the lard, he cannot preſcribe in the name 
of the lord, nor in his own name, but prout ſupra. 4. Rep. 31. 
b. 32. Mich. 18 & 19 Eliz. B. &. Foiſton v. Cracherode. 

2. It was pleaded, that the copyholders of the manor of B. C. 
that the lands were demiſed and demiſable time out of mind; but 
adjudged ill, becauſe it is not certain whether they were de- 
miled for years, life, in tail, or in fee; and it was alſo jhewn, 
that the lands were granted by the ſteu ard, but did nit Yhew his 
name which is iſſuable. Sav. 131. pl. 205. Paſch, 36 Eliz, 
The Archbiſhop of Canterbury's Cale. | 

3. Copyholders in alleging 1 cuſtom need not fhew their 
eſtates in certainty, but if any tenants of fre-hold at common 
law will claim any fuch benefit, they ought to ſhew their 

eſtate, 


Copphold. 427 


eſtate, and the names of the tenant in fee by a que eſtate; 
per Saunders; Arg. 2 Saund. 326. Paſch, 23 Car, 2. in Caſe 
of Hoſkins v. Robins. 


(P. 3.)* Of Grants in Reverſion. Where. And (6) p. 
by whom. And Pleadings. ON 


1. I treſpaſs; the defendant plea%d that the place was copyhold, 3 Le. 226. 
and that a grant was made to S. who granted it to him, &c. - LY 
The plaintiff replied, that before the grant pleaded by the de- Elz. C. B. 
fendant, A, L. was leſſee for life, according to the cuſtom of the Anon. but 
manor, and that the cuſt:m is, that the lord may grant copies as coca 2 
well in reverſion as in poſſeſſion, and that M. being lord of the ed by the 


manor, granted a copy in ret er ſion to the plaintiff before the grant r. — of 
e Other 


mae to S. and that after the death of A. L. he entered &c, The (4. that 
defendant rejoined, that there is a cuſlom in the manor, that this cuſtom 


the lord may grant copies in reverſion, by the agreement and conſent 1 
| a lawful be- 


of the tenant in poſſeſſion and not otherwiſe, abſque hoc that they . 
are grantable modo & forma; and upon demurrer Walmſley might be 


Serjeant argued, that this rejoinder was ill and repugnant, — 


for the words (if any copy may be granted) imply, that there „the com- 
is ſuch a cuſtom, and then the traverſe of the cuſtom is void, mon law, 
and ſo is the cuſtom itſelt. Goldſb. 103. pl. 8. Mich. 30 & that à re- 


31 Eliz. Plimpton v. Dobynett, — fo 

. be without 
the aſſent of the particular tenant, and ſo the cuſtom might be good. The court delivered no 
opinion in the caſe, but it was adjourned. - Godb. 140. pl. 171. Anon. but S. C. argued, fed 
adjornatur.—-Supplement to Co. Comp. Cop 84. f. 19. cites S. C. and that it was faid, that 
this cuſtom might be good, for it might be ſo agreed and granted by the lord at the beginning, 
upon the creation of the manor ; and that it ſeemed to be grounded upon the realon of the com- 
mon law, that a remainder ſhould not be without the aſſent of the particular tenant. and to com- 
mence with his eſtate, and that therefore it was a good cuſtom. Quære the caſe ; for it was not 
reſolved, Mich. g1 Eliz. in C. B,— Nels. Lex. Man. 93. pl. 11. cites Gould{b. 10g. S. C. and 
that it is a void cuſtom, but this ſeems to be his own opinion only, and not warranted by either 
of the books above cited. And 3 Nels. Abr. 333. pl. 5- cites S. C. 


2. If a man (it was ſaid) be /ciſed of a manor, whereof there If a leſſee 
are divers copyholders admittable for life or for years, and he leaſes _—_—— Y 
the manor to another for term of life, the leſſor [lefſee] may grants a co- 


make a demiſe by copy in reverſion, to commence after the 2 in 
reverſion, 


death of the firſt copyholders, and that is good enough; but 4 eee 
the cuſtom of ſome manors is to the contrary, and that is ze rcverfion 
allowed, Hetl. 54. Mich. 3 Car. C. B. Davies v. For- 4% bens the 


( term is ex- 
teſcue. | fires, the 

| grant 1s 
void; and ſ% Ld, Coke takes the law to be, / the leſſees ſurrenders his term, and then fore his 
leaſe ſhould have ended in point of limitation the revertion falls, yet the grantee ſhall not have it 
Co, Comp. 48. f. 34. | 


3. There ought to be a cuſtom to enable a lord of a manor to Gilb. Treat. 


grant a copy hold in reverſion, Mar. 6, pl. 13. Paſch. 15 Car. oo 8.“ | 
Anon, | and ſays, if 
this be un- 


derſtood where Copyholds are only grantable for life, it ſeems reaſonable enovgh ; but where 
X : they 


Copphold. 


they have been granted in fee, there if the lord grant to one an eſtate for life, that he may not 
afterwards grant reverſion in fee to another, ſeems very unreaſonable, 


28 * 


(P. 4) To whom Copyhold granted for his own 
Life, and the Lives of others thall deſcend, or 
go upon Death of Grantee. 


1. A Took a copyhold eſtate for ihe life of himſelf and B. and 
C. and dies. His fon, who was neither of the nomi 
nees, enters, enjoys, and dies inteſtate, J. S. adminiitered 
to the ſon, There is no cuſtom in the manor that the firſt 
taker might ſurrender, nor have they any cuſtom where the 
copies run ſucceſſive. Lord Jefferies decreed for the admi- 


niſtrator, Vern. 415. pl. 394. Mich. 1086, Howe v. Howe, 


This in Roll [P. 5] Surrender to an Uſe. 


is letter (R) £ 
in fol. 504. | Admittance. 


[And in what Caſes the Lord ſhall take ds an 
Occupant, &c.] 


S. F. by [I. IF a copybolder in fee ſurrenders to the uſe of another for life, 


Tes I. no more paſſes from him but what will ſerve the eſtate 


442. in pl. limited in uſe, Co. 9. Marg. Podger 107. per Coke.) 

4.—Cro C. 

205. pl. 10. Mich. 6. Car. B. R. S. P. per. Cur. For in ſuch cafe the ſurrenderee is in quaſi by 
the copyholder, and by his death the copyholder ſhall have it again, 


Thid. fays 2. If a baron ſeiſed in the right of his feme for life of a coty- 


the caſe was ho/der, the rever/ion being granted to B. the remainder 10 C. for 


—_ bl their lives; and the baron ſurrenders to the uſe of B. for his life, 


ron and fe- to whom the lord grants it for his life, and ſo h is admitted 
me would tenant, and after dies, in this caſe the baron ſhall nat have it 


are again during the life of his feme, inaſmuch as he hath diſmiſſed 


rightto C. himſelf of it, and C. cannot have it during the life of the 
but the lord feme without the ſurrender of the feme, and therefore the 


aer u. lord ſpall have it as an occupant during the life of the baron. D. 


nor 10d a 9 El. 64. ſ. 38. 

court for 
that purpoſe, that in Mich term after it was decreed, that the lord hold a court &c or avoid 
the poiiciion — S. C cited Cro. C. 205.- S. C. cited per cur. 2 Keb 824 in pl 41. Mich. 23 
Car. 2. B R. in Preble's Cafe, - —- Gilb. Treat. of Fen. 24 , 49, cites S. C. that C. pray d 
to be admitted, and hrs copy was cum acciderit poſt mort. ſurſumered. tel forisjac. of the woman ; 
and it was the opinion of the juſtices. that he out not to be admitted; but the lord may retain 
ut in his hands as an occupant, The reaſon is becaule the inicreſt of the feme was concerned, 
who had not furrendered ; but there was this further in the caſe, that baron and feme would 
have releaſcd their right to the revethoncr, but the lord would not hold a court for it; but it was 
Cecreed in chancery, that he ſnonld either hold a court or quit the pofleſſion. 


3 


2 3. If a copy ho der for life jurrenders into the hands of the 
5 e loid, te the uſe of J. S. as after follows, and the lord grants 


Lorde, S. C. it after to J. >, to have to him for his lite, aud J. S. is ad- 
miited 
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mitted accordingly, and after dies, in this caſe this ſhall not re- adjudged in 
vert to the firſt copyholder for life, for he hath wholly dif- - og — — 
miſſed himſelf by the ſurrender, and therefore the lord ſhall Harendet 
have it. Mich. 7 Car. in camera “ ſcaccarii, between King and by tenant 

Loder, adjudged in a writ of error; and the judgment in B. = — the 
R. which was there given accordingly per curiam, upon argu- — 
ment at the bar, was now afhrmed per cur, præter Hutton, by the lord, 


who inclined e contra, and Vernon, who doubted thereof.) _ — 
opy- 
holder who ſurrendered. — But if a copyholder in ſee ſurrenders to uſe of another for life, who 
is admitted, he is in quaſi by the copyholder, and upon his death the copyholder ſhall have it 
again; and ſays, that the judgment in B. R. was affirmed by all the juſtices of C. B. and barons 
of the Exchequer. Ibid, —Szame diverſity taken, Arg. Poph. 39 Hill. 36 Eliz. in cafe of Bul- 
lock and Dibler.— Jo. 229. pl. 3. S. C. adjudged, S. C. cited by North Ch, J. Mod, 200. 
pl. 31. Paſch. 27 Car. 2. C. B. ſays this is to be underſtood of copyholders in ſuch manors where 
the cuſtom warrants only cuſtomary eſtates for life, and 1s not applicable to copyholds granted 
for life with a remainder in fee. — Freem. Rep. 192. pl. 196. S. P. by North Ch. J. accord- 
ingly. — Gilb. Treat. of Ten. 240. cites the caſe of King v. Loder. That if there be a copyholde? 
for 2 and he ſurrenders to the * of another for life, who 13 aceordingly admitted, and then dies, 
et the ſurrenderor ſhall not be admitted again; for by the ſurrender he paſſed away all his 
eſtate, and had no intereſt left in him, If the ſurrenderor had died, it ſeems that the eſtate of 
zenant for life was not ended, for then the lord would have two deaths to depend upon, 
either of which would bring him to the eſtate, and yet but one perſon that had an intereſt, 


(Q.) Where the Eſtate granted ſhall be ſubject 
to the Incumbrance &c. of the Lord. 


; LCR and cepy holder for life; the lord grants a rent. 

charge out of the manor whereof the copyhold is par- 
cel; the copyholder err to the uſe of A. who is admitted, 
he ſhall not hold the land charged, 4 Le. 118. pl. 236. cites 
it as adjudged 10 Eliz, C. B. 

2. It there be tenant by the curteſy, or fer life or years of a 
manar, and a copyhold comes to his bands by forfeiture or deter mi- 
zation, and afterwards he binds himſclf in a flatute, and then 
demiſes the copyhold land again, this copyhold ſhall be liable to 
the ſtatute, becauſe it was once annexed to the freehold of the 
rd, and bound in his hands. Mo. 94. pl. 233. Paſch, 12 
Eliz. Anon, | 

3. Lord and copyhalder for life; the lord grants a rent out of Supplement 
his manor whereof the copyhold is parcel, the c:ppholder fur - to _ 
renders to the uſe of A. wha ts admitted accordingly, he ſhall not "ot 3 
hold it a . but if the cepyholder dies, fo that his eſtate cites 5. C. 
is determined, and the lord grants to a flranger de novb to held 
the ſaid lands by copy, this new tenant ſhall hold the land 
charged; and ſo was it ruled and adjudged in C. B. Le. 4. pl. 

8. Mich, 25 & 26. Eliz. Anon, cites it as adjudged 10 Eliz. 

4. In a replevin; the caſe was, that Henry, Earl of Welt- supplement 
morland, was ſeiſed of the manor of Kennington in fee, and {2 ©o | 
granted a rent-charge to Wm, Cordell, afterwards Maſter of 3 P. 
the Rolls, for life, and afterwards a ferff ment thereef to Str cites S. C. 
Jehn Clifton, who granted a c:pyhold to Sands for life, according But ores 
fo the cuſtom of the ſaid manor, the ſame being an ancient copy- bas rs 
bold, Sir John died ſeiled; the rent is behind; Sir William Hill. 18 

Vor. VI. | D : Cordell El. C. B. 
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| 4 
the Earl of Cordell died; Hempſton as bailiff of Cary, executor of Sir 
Weſtmor- Wm. Cordell, diſtrained for the arrearages upon the poſſeſſion 
13 of Sands, and it was clearly holden by the whole Court, that 

the poſſeſſion of the ſaid copyho/der was not chargeable ta dire 


caſe was, | 
” the ge- upon this matter, for the copyholder is not in by him who 
m;/xcr of ought immediately to pay the rent, but is alſo in by the cuſtom. 
manor were 5 f 
»ſeally let 2 Le. 109. Trin. 27 Eliz. B. R. Sands v. Hempſton. 
lives by 
tn and the lord granted a rent-charge to J. D. ro concilio impendendo for life, and afterwards 
conveyed the mancr to J. N. in tail. The rent was behind, and the grantee of the rent died, and 
the executors of the grantce diſtramned for the arrearages; and there it was adjudged, that the 
2 ] copyholder ſhould hold the lands charged, Supplement to Co. Comp. Cop. 87. ſ. 
( 3 21. cites 3 Le. 59. Hill. 18 Eliz. C. B. Farl of Weſtmorland's Caſe. - 2 Le. 152. pl. 
18;. the executors of Cordel v. Cliſton S. C. in totidem verbis- — 3 Le. 59. S. C. in totidem 
verbis. — Gilb. Treat. of Ten. 174. cites S. C. of Sands v. Hempſton, and ſays, that that opinion, 
as it ſcems, was upon the firſt hearing of the cauſe, for the very caſe is reported quite contrary 
by the ſame reporter; and it 1 fai& ty be reſolved by all the judges but Fenner, that the copy- 
bold ſhould be charged with th&rent- charge, for the cuſtom id no part of his title, but only appoints 
how he tall hold; and ſince it was charged in the lord's hands, it is plainly within the intent 
and meaning ot the act, as well as the words to be charged in the copytolder's hands, and to this 
purpoſe there is a caſe in Dyer adjudged ; but if the caſe were adjudged, that the lands ſhould 
not be charged in the copyholder's hands, on that reaſon, that he doth not claim only by and 
from-&c. but by cuſtom, yet that would never warrant fo gencra! a concluſion, that the Hatute 
32 H. 8. cap. 37. in no other part ſhould extend to copyholds, and that if a rent were granted 
out of a copyhold in fee, and the grantee died, that his executors ſhould not have debt or 
Eiſtrain ; but turn the tables, and if the act of parliament doth in point extend to eopyholds, was 
lands that are claimed by: &c. and that which in this caſe only doth make a doubt is over-ruled, 
then this is a ſtrong argument, that in other caſes where that is not, which ocaloned the doubt, 
the ſtatute ſhall extend to copyholds, eſpecially ſince the act was made to remedy an appareut 
wrong, and doth no harm either to lord or tenant. 


5. Lord of a manor, where copyholders are for life, grants 
a rent charge cut of all the manor; a copyhold eſcheats, the lord 
regrants it by copy; per omnes, niſi Fenner J. he ſhall not 
hold it charged, becauſe he comes in above the grant, i. e. by 


the cuſtom ; the ſame law of fatutcs, recegnizances, dowers ; 


but the 10 Eliz. D. 270. per tot. cur. he ſhall hold it charg- 
ed, but 2 Brown]. 208. 5 Jac. C. B. in Caſe of Sammer v. 
Force, ſays that this has been denied in Caſe of Swain v. 
Becket. | 
6. It ſeemed to Coke Ch. I. that if a copyholder he of 20 
acres, and the lord grants rent out of thoſe 20 acres in the tenure 
and occupation of the copyholder and names him, there if 
this copyhold eſcheats, and be granted again, the copyholder 
ſhall hold it charged; for that it is now charged by expreſs 
words. 2 Brownl. 208. Trin. 5 Jac. C. B. in Caſe of Sam- 
mer v. Force. 

Gilb. Treat, 7. If the lord of a manor acknowledges a flatute, and then 

oi Ten. 189. grants lands by copy, and afterwards the manor is delivered to the 


der Lord cognizee in extent, the grant cannot by this be impeached, Co. 
Coke, bu Comp. Cop. 47. 1. 34. 

lays Moor | 

Mo. 94. pl. 223. Paſch. 12. Eliz. Anon.] is againſt this, and that there are caſes where the 
tant of a rent-charge, in ſuch caſe, ſhall bind the copyholder: but there is ſome difference 
between the 2 caſes, for in caſe of a vert, the land were only chargeable, and before the actual 
charge, where granted over; (vide Mo. 8311.) and theretare may be compared to caſe where a * 
man makes voluntary grants, his wife ſhall not be cnEowed of thule laads, becauſe the copy- 


Co. Comp. Cop. 47. l. 94. S. P. 


holder 
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bolder is in by the cuſtom, which was long before the title of dower accrued to the woman. It 
ſeems the reaſon of this caſe is, becauſe the woman had no title of dower to thoſe copyhold 

| lands while they were in the hands of copyholders, and the cuſtom warrants the — them 
1 again, ſince they have been always grantable by copy, and the eſtate would be deſtroyed if the 
were dowable of them; quzre of the caſe of the ſtatute “; but if the heir before aiignment of 
dower grants lands by copy, then it Teems ſhe may avoid that; for ſhe had then a perfect title 
of dower to thoſe lands. | 


_— wou ge woot ah act 


Co. Comp, Cop. 47. l. 24. & P. 


8. Thoſe things which take the eſſence by the lords grant and 
intereſt have no longer continuance than his intereſt has, and there- 
fore if the lord, tenant fer life of a manor, licences the copy holder 
to alien, and dies, the licence is gone, Gilb. Treat, of Ten. 
190. 

7 Grants made after alienation in mortmain, and before the 
entry of the lord, are good. Gilb. Treat, of Ten. 190. 

10. The king grants a manor in fee-farm; the lands and 
goods of copybolders are not liable to the rent, becauſe they come 
11 by preſcription, which is before the rent. Gilb, Treat, of 
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Ten. 310, 
[R] What Act or Thing will hinder, or deſtroy Th na 
the Power to grant by Copy. is fol. ag, 


{I, IF the king m_ 74 of a manor, of which Black. Acre is See tit. pre- 
parcel, and demiſable by copy in fee, and this comes to rogative (G. 

the king either Ly eſcheat or ſurrender, and after the ting leaſes CPL 3: 4 

the faid Black- Acre to J. S. for lite, not taking notice that it Burner, and 

was demiſeable by copy, this is a good grant, though the the notes 

king did not know that it was demiſable by copy, and by ere. 

conſequence it will deſtroy the power to grant it by copy at 

any time after, ſo that the king, or any other lord of the 

manor, cannot grant it by copy after, M. 15 Car. B. R. be- 

tween Dounciiffe and Minors, per curiam, reſolved upon evi- 

dence at the bar, but they directed the jury to find a ſpecial 

_— and the jury gave a general verdi againſt their di- 

tection. 


{2 i a copybold in fee comes to that lord by eſcheat or ſurrender, Aad fo may 
vet there is no impediment, but the lord may after grant it the ſteward 
gain by copy, M. 15 Car. B. R. between Douncliffe and — 
Minor, per curiam, upon evidence at the bar.] cheat to the 

NS | 2 queen by 
ander of felony, and that without any ſpecial warrant ; for it is warranted by the cuſtom, and 
tne queen, her heirs and ſucceſſors are bound by it; but he ought in duty to inform the lord 
trealurer &c. for his bgyer direction. 4 Rep. 30. 2+ pl. 2. Trin. 41 Eliz. B. R. the ad reſolution 
ia the caſe of Harris v. Jays. —Cro. E. 699. pl. 13. S. C. adjnadgerh. —If a copyhold efcheats 
'0 the lord, and he keeps it ſeveral years in his hands, duriug this time it is not demifed but de- 
miſable; for the lord has power to f nar it again. Co, Litt, 58. b. —— 4 Rep. 31. pl. 24 Mich. 
8 & 19 Eliz. B. R. in French's Caſe, S. P. aud fo if ke leaſes at will only. — Gub. treat. of 
Ten, 208, 209; S. P. S. P. agreed by che juſtices, 3 Le. 108. pl. 158. Trin. 26 Eliz. B. K. 
i Cale ot Taverner v. Cromwell. — Co. Comp. Cop. 66. ſ. 68. S. P. 


2. {But} if a copyhold comes into the hands of the lord. 8. ** 
'u tee by elcheat or ſurrender, and the lord leaſes it by parel for N 7 
| D 2 one a 
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19 Fiz, B. one year, or half an year, or for any certain time, it can never 
1 be granted by copy after, but this power to grant by copy is 
en cafe Wholly deſtroyed. M. 15 Car. B. K. between /Jounciiffe and 
the lord Miners, per curiam, upon evidence at the bar retolved.] 
grants —_ | * 

eſtate by deed, it is an extinguiſkment. Co. Comp. Cop. 66. f. 62. S. P. —ilb. Treat. of 
Ten. 208. S. P. becauſe Curing thole eſtates it was not demiſable by Copy. 


* 
. 
* 
& 
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Supplement 4. A torticus interruption, as if the lord is diſſciſed, and the 


» Co. diſſeiſer dies ſeiſed, or it the land he recovered by falſe verditt, cr 
"2 Þ - . erroneous judgment againſt the lord, though during the reco- 


Cub. very, or before the judgment reverſed, the land was not de- 
2 ot miſed or demiſable, yet after recontinuance it is grantable again 
e copy. 4 Rep. 31. a. pl. 24. Mich. 18 & 19 Eliz. B. R. in 
and fays, French's Caſe. | 
that ſo it 

ſeems if the diſſeiſſor had made a feoliment in fee. 
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co. Comp. F. If land forferted or eſcheated is extended upon a ſtatute, or 
Cop. 66. ſ. recognizance acknowledged by the lord before any new grant 


> cnn made, or if the feme of the lord in writ ot dower has this land 


to Co. aſſigned to her, though theſe impediments are 44e, in law, 


* vet in as much as theſe are /awfu! interruptions, the land can 
5 b. never be granted again by copy. 4 Rep. 31. a. pl. 24. Mich. 
Cub. Treat. 18 & 19 Eliz. B. R. in French's Cate. 7 

of Ten. 209. 

S. P. and cites S. C. 


: 4 
L 32 J 6. Acopyholder in fee married the ſoignioreſe, and after they 
ſuffered a common recovery, which was to the uſe of themſelves 
for life, remainder over; held per 3 |. that the copyhold was 
extinct, for by the recovery the baron had gained an eſtate of 
freehold. But all held that the intermarriage only ſuſpended it. 
Cro. E. 7. Trin. 24 Eliz. B. R. Anon. 
7. Tenant by copy in poſſeſſion releaſed ta the grantee of the 
freehold of the copybold all his right in the land; per Anderſon 
Ch. J. this does not extinguiſh the copyhold. Cro. E. 21. 
Trin. 25 Eliz. C. B. Anon. 
2 Roll 271. 8. Baron et of a manor in jure uxeris leaſes a copy hold, 
2 ee? Hon parcel thereof, for years y indenture, and dies, this deſtroys 
of Ruſley v. not the cuſtom as to the feme, but that after the death of her 
Coningſpy. baron ſhe may demiſe it by copy as before; ſo of tenant for 
er % of of a manor, if he lets a copyhotd, parcel of the manor 
rant in tail for years, and dies, it ſhall not deſtroy the cuſtom as to him 
of ſuch _ in reverſion; per Popham and Fenner juſtices upon evi- 
nor. 2 ro ® ® . Fes 7. * 
1 þ dence. Cro. E. 459. (bis) pl. 7. Paſch. 38 Eliz. B. R. Co 
Pr 38 Elz. ningſby v. Ruſky. 
B. R. per . | 
cur. — 80 of a biſhop, or of the king, or of a tenant of years of a manor, 2 Roll 197. Præroga- 
t,yve, C. c p. 3. So of an infant ibid. —— Gilb. Treat. of Ten. 28. cites S. C. and lays, 
that by the fame reaſon it ſeems that the heir may demiſe it again by copy: and fo iſ a tenant for 
life of a manor leaſcs a copyhold, parcel of the manor, for years, and dies, this ail not deitiof 
the cuſtom as to him in reverſion, 


MS " 1 


9. If 
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9. If a copyhold cheats, and the lerd mates a ſesinent in Co. Comp. 


fee on condition, and enters tor the condition broken, it ſhall _ * Io 


never be copvhold again, becauſe the cuſtom or preſcription S. p. 4 Rep. 


(which was the caule of the tenure and ſupported it) is in- 13 
rench s 


terrupted, and that being once broken is become remedileſs. 6. —.— 
C. L. 4. Gilb. Treat. 

| of Ten. 208. 
S, P. But if he grants eſtate for {iſe only he may afterwards grant the fee by copy, accord- 
ing to the cuſtom. oy it ſeems it is meant of a grant for hte by copy.] Le. 56. pl. 20 Paſch. 
29 Eliz. B. R. in caſe of Kernp v. Carter. --- So it copyhold eſcheats to the lord, and he aliens 
the manor by fine, feotim-nt, or otherwiſe, his alienee may regrant the land by copy, for it was 
always demifed or demiſable. 4 Rep. 31. b. pl. 24. Mich. 18& 19 Eliz. B. R. in French's Caſe. 
But if the lord keeps the land in his hands for a long time, he or his heirs or aſſigns may 
regrant it by copy at his pleaſure. Ibid. 31. a. 


10. A bib p or tenant in tail &c. lets copyhold lands by deed See tit. Pre- 
indented; the iſſue or ſucceſſor may grant this by copy again, es * 
vet they may make leaſes according to the ſtatute to bind. andthe notes 


/ 


Gilb. Treat. of Ten. 311. | there. 

11. Copyholds muſt be always demiſed or demiſable, Arg. 4 Rep. 31. 
Hard. 98. cites D. 30. 5 
Co 


12. If a leaſe for years be granted of the copyhold itſelf by Adjudged 
dominus pro tempore, or for half a year, it deſtroys the copy- that if the 
Hold. Cro. C. 521. pl. 22 Mich. 14 Car. B. R. in Caſe of Lee lord makes 


leaſe for 
V. Boothby. ears, or for 
| life, or other 
eſtate by deed, or without, it can never be granted again by copy. 4 Rep. 31 French's Caſe. 
And by the ſame reaſon a relcafe upon that leale will pals the frechald and inberitauce to him. 
Cilb. Treat. of Ten. 20g. 


12. If a leaſe be made of the manor, and of a copybold by ex- Jo. 449- 8. 
i f iſh th hold. though C. but that is 
preſs name, yet this will not extinguiſfi the copyhold, though r — 
it was before the leaſe ſurrendered to the lord, for when he 4% aer, 
leaſes the manor it is included as a parcel of the manor, and the oats 
naming the copy is ſurpluſage, and it remains always as par- . - - it 
cel, and is demiſable by copy as it was before, Cro. C. 521, [ 33 ] 
pl. 22. Mich. 14 Car. B. R. Lee v. Boothby. the power 
| | | of granting 
 Gilb. Treat. of Tex. 20g. ciics S. C,——Ce Comp. Cop. 66. ſ. 62. S. P. 


14. But if he, though he had been but dominus pro tem- On Lee and 
pore, or for half a year (though by parol) had made a ſeaſe — = 


for years of the copybaid itſelf, it had deſtroyed the copyhold, aid by Hale 


for it was then during the time ſevered from the manor, and ſo Ch. J. that 


could never afterwards he demiſable again by copy. Cro, C. 3 
521. pl. 22. Mich. 14 Car, B. R. Lee v. Boothby. lands that 
are copy- 


hole, particularly witkext taking notice it was copyſteld, is good for the rent of the copyholder, 
and after the leaſe ſpent, the inheritance takes place and fevers the copyhold from being granted 
by copy after during the leaſe, but when that is ſpent it is parcel again, which was agreed in 
evidence to the jury at bar, in an ejectment on Sir George Sandy's patent, and verdi& for the 


dclendant. 3 Keb. 91. pl. 33. Mich. 24 Car. 2. B. R. Cholmley v. Cooper and Waid. 


15. If a copy holder purchaſes the manor, he * grant the 
copyhold again; but if he puts the copyhold from ihe freeheld it 
| D 3 | is 


ö 
. 
4 
* 
a 


2. C. cited 
Guild. Treat. 
of Ten. 194. 


195. 
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is gone. Cart. 24. Paſch, 17 Car. 2. C. B. per Bridgman Ch, 
]. in delivering the reſolution of the Court, in Caſe of Taylor 
v. Shaw. 

16. If cepyboller ſurrenders to the lord without declaring any 
w/e, the copyhold extinguiſhes, as on a ſurrender by tenant 
for life to him in reverſion; per Holt Ch. J. Wms's. Rep. 
17. Hill. 1700. 

17. The cuſtom of a manor was to grant for 3 lives habend, 
ſucceſſive ſicut nominantur ; a grant is made to A. B. and C, 
A. purchaſes the manor, and the queſtion was, whether there 
being a cuſtom giving power to fruſtrate the 2 remainders 
by ſurrender A. by his purchaſe had extinguiſhed them? but 
held to be no merger or extinguiſhment of the eltate between 
the cuſtom of deflroying the remainders is confined to the forma- 
lity of a ſurrender, and the purchaſe of the manor, though it 
be between the parties a ſurrender, yet it ſhall not be con- 
ſtrued as ſuch to other purpoſes, viz, to deſtroy the remain- 
ders; per cur, 6, Mod. 67. Mich, 2 Ann, B. R. in Cale of 
Smartle v. Penhallow, 


(S) Grant &c. How; Where the Inheritance 
is ſevered from the Manor. How mit ſhall be, 
and what ſhall be done. 


T. FF the lord of a copyhold manor makes a feoffment of a 

parcel of his manor which is holden by cepy for life, and 
afterwards the coyholder dies, though now the lord has not 
any court, yet the feoffee may grant over the land by copy again; 
per Ayliff J. Le. 289. pl. 394. Trin. 26 Eliz, in Lord Da- 
cres's Cale, 

2. Where the inheritance of a copyhold is fevered from the 
manor, as by being granted to a ſtranger, the copyholder 
cannot ſurrinder or deviſe the ſame, but that it fall deſcend to 
his heir ; for ſuch ſurrender after the ſeverance of the inhe- 


ritance from the copyhold is void, becauſe the lands were not 


Cro. E. 232. 
1. 20. S. C. 


34 
* 5 


held. and 
Fenner J. 
ſaid, that 
he might 
ſurrender 
his cltate to 


parcel at the time of the ſurrender, and a deviſe only cannot 
transfer ſuch cuſtomary eſtate ; for there can he no transfer- 
ring but by ſurrender into the hands of the Jord according to 
the manor, 4 Rep, 24. b. pl. 10. Mich. 33 & 34 Eliz. B. R. 
Murrel v. Smith. | | 

4. After the ſeverance the copyholder ſhall pay his rent to 
the feefſer, and ſhall pay and do all other ſervices which are 
due without admittance pr holding of any court, as plowing 
the demeſnes of the lord, heriot &c, But ſuit of court, and 
fine on alienation or admittance are gone; for now the land 
or tenement may be aliened ; for as the copyholder has ſome 
benefit by his ſeverance as appears before, ſo has he great 
prejudice, for now he “ cannot ſurrender or alien his eſtate 


* He may ſurrender to the grantee of the ſreehold to the uſe of the grantee ; per Fenner ]. 


Cro. E. 252. pl. 29. 5. C. & S. P. — bid. 499. S. F. by Fopham and Clench, 


becaule 


becauſe he cannot alien it but by ſurrender in manus domint the grantee 
ferviciorum as the cuſtom has warranted, and this he cannot of the free- 
do, nor the teoftee cannot make admittance or prom of the 2 
copyhold, for he is not dominus pro tempore. Ibid. 25. a. grantee, be- 
But it was reſolved, that ſuch forfeitures as were for- caulc he had 
feitures before the ſeverance, as making of feoffinent or leaſe, _ * es. 
waſte, denying of rent &c, are forteitures alto after ſeverance; that he 


ſo if the land was of the nature of Borough Engliſh or Gavel- could not 
ſurrender to 


kind before the ſame cuſſpm, all other cuſtoms which run with in — 


the land fhall remain after ſeverance.. Ibid. 25. a. 10 the ute 
| of another, 


nor the grantee cannot grant it by copy to another, ſo that the copyholder muſt always keep it iu 
his hands; but quere of this; and the other juſtices gave no opinion ot this poim. Ibid. 
ſays the court held, that though the heir may enter without admittance, yet he ſhall pay his utual 
fine, and do all his ſervices, except ſuit at court. Gilb. Treat. of Jen. 196. cites S. C. of Cru, 
25 to the fine, and aſks how that can be when there is no admittance ? —— — 4 Le. 230. S. P. 


but held, that Heriots, and ſuch other caſualties, are gone. Bell v. Langley. 


5. If ſuch copybolder weill alien, it muſt be by decree in chan- S C. &s. P. 
cery againſt him and his heirs, but by this the intereſt of the _ _ 
reat. o 


land is not bound, but the perſon only. 4 Rep. 25. Murrell 7 oh 


v. Smith, | x96. and 
ſays, that fo 


3t is, if the land were of the nature of Borough - Engliſh ut ſtill remains fo; and there is 110 way tur 
2uch a copyholder to alien but by decree in Chancery againſt him and his hears. 


6. If the lord grants a copybold, and after fevers this copybold 
rom the manor, by granting the inheritance to a ſtranger, though 
now one of the chief pillars of a copyhold eſtate is wanting, 
viz. to be parcel of the manor, yet becauſe the land at the 
time of the copyholder's admittance had this neceſſary inci- 
dent, this ſeverance, being a matter ex paſt facto, cannot amount 
to the deſtruction of the copyhold, eſpecially being the ſole act of the 
lard himſelf. Co. Comp. Cop. 46. f. 34. 


(T) Decrees in Equity as to the Heads fore- 
going relating to Grants of Copyholds. 


J. TN father ſettled a manor, reſerving only an e/tate to him- 

ſelf for life, remainder in tail to his ſon, he after marries 
a ſecond wife, and ſettles part of the ſame manor on her, and then 
died, ſhe ſurviving who enjoyed it for the greateſt part of her 
life, durirg which time ſhe granted ſeveral copyhold eftates to 
the tenants, who enjoyed the ſame under fuch 2 and 


particularly a copyhold eſtate to one A, for his life, and after 
his death ſhe granted the reverſron to the plaintiff. Not long 
before her death the ſon, as tenant in tail, brcught an cjeciment 
againſt her, but confirmed tbe eſtates which ſhe had granted to 
the tenants by ſigning their copies, but refuſed to admit the 
Plaintiff upon the grant of the reverſion. Decreed, that in 
regard A, had enjoyed it all his life-time, and that the de- 


fendant, the fon, had confirmed the eſtates of the other 
D 4 tenants, 


ed ˙ ——A a. — 
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tenants, the plaintiff ſhould be admitted, and hold his eſtate 
likewiſe, according to the grant made by the widow, N. 
Ch. R. 32. Lippiatev, Nevill. 

2. A. poſſeſſed of copy hold lands for one life in poſſeſ- 
ſion, and three lives in reverſion, died, leaving E. his only 
daughter, who was the only ſurvivor, and marricd J. S. who 
contracted with the bihop of I. lord of the maner, after the 
refloration, for two lives in reverſion for 4ol, and was ad- 
mitted and held the ſame after his death for ſeveral years, 
This maner in the rebellion was granted to Corbet, and Corbet's 
widow now pretends a right and ſays that Biſhop Thornbury (the 
biſhop before the rebellion) granted the premiſſes fer three lives in 
rever/:on after E's death to V. R. one of whom has lately ob- 
tained a verdict in ejectment, but J. S. ſugge/ts, that A. 
R's copy (if any ſuch was) was ſurrendered by letter of attor- 
ney, at a court held by Corbet, in the late uſurpation, and a new 
eftate granted for lives in reverſion who are ſince dead, but that 
defendants having got the court rolls, letter of attorney, and 
ſurrender, do conceal the ſame ; the Court directed a new 
trial, and the defencants to produce the letter of attorney 
and ſurrender made by W. R. and the injunction to continue 


to quiet the plaintiff's poſſeſſion till trial had, and the plain- 


Pin, R. 80. 
5. C. 


Jeffries C. 
jcemed to 
make little 
doubt but 
that the co- 
pyhold was 
merged 
though it 
was ſaid 
this point 
wesdepend- 
ing on a ſpe- 
cial verdict 
at law. Vern. 
438. Parker 
v. Turner. 


tiff to give ſecurity to be approved by the Maſter to anſwer 
the meine profits to Corbet's widow, in cafe the verdict 
ſhou!d go againſt him. Fin, R. 41. Mich. 25 Car. 2. Pitt. 
v. Corbet & al, | ; 

3. 4. ſeiſed of a copybold in the manor of D. ſells to B. B. 
purchaſis the manor, and by a particular in which this cepyhold 
was not inciuded, B. ſells the manor ts C. the copy hold was 251, 
per ann. and C. never claimed it in fix years, but then claim- 
ed it and recovered at law, it paſſing as part of the manor z 
per Lord K. though the particular given in by B. to C. was 
much beyond the value; yet ſince C. neither treated for this 
copyhold, and other ſmall parcels for 201. 10s. &c. value 
&c, as in B's particular and conveyance, this 251. per ann, 
would not have been omitted if C. intended to buy it, or B. 
to ſell it, and decreed for B. but B. to pay the rent arrear, 
and for the future hold it in all reſpects fo as copyhold ſub- 
ject to forfeiture, and uncertain fine &c. as it was before the 
regrant to him by copy &c, 2 Chan. Caſes 194. Paſch. 
26 Car, 2, Taylor v. Beverſham. 

4. A. tenant by copy to him and the Leirs males of his body 
pArchaſed the fee-fimple to him and his heirs, and afterwards 
for a valuable conſideration, viz, zool. ſold to B. who was 
in poſſeſſion ſeveral years, and died, leaving C. a fon. Ld. 
Chancellor thought the conveyance good againſt the heir; 
for the copyhold being ſevered from the manor, there is no 
means to bar it but by conveyance at common law; the en- 
tail is not within the ſtatute of W. 2, but Ld, Chancellor 
took time to adviſe. 2 Chan, Caſes 174. Hil. Jac, 2. Barker 
v. Turner. | 


(C) Sur- 


Copyhold, F35 
(U) Surrender. What it is, and how contend, 


I. A Surrender is a thing executory, which is executed by the 

ſubſequent admittance, and nothing at all is inveſted 
in the grantee before the lord has admitted him according to 
the ſurrender, and therefore if at the time of the admittance 
the grantee be in rerum natura, and able to take, that will 
ſerve. Co. Comp. Cop. 50. ſ. 35. 

2. This word (Surrender) is vocabulum artis, and therefore 36 
where a ſurrender is needful, if this one word be wanting, all Gilb. Treat, 
other wards uſed in ordinary eonveyances are ineffettual and inſut- „ 
ficient to convey any copybold eſtate; for if a copy holder comes vine = 
into court, and offers to paſs his copyhold by word of grant, Lord Coke; 
of gift, of bargain or ſale, or ſuch like, I doubt he will fail but Ny 
of his pyrpoſe, for as he is tied to a ſingular form of aſſurance, ""** 
ſo is he reſtrained to particular words in his aſſurance. Co, 

Comp. Cop. 51. ſ. 39. | 

3. A ſurrender (where by a ſubſequent admittance the grant is 
to receive his perfection and confirmation) 7s rather a manf«/t- 
ing the grantor's intention, than of paſſing away any intereſt in 
the poſſeſſion, tor. till admittance the lord takes notice of the 

rantor as tenant, and he ſhall receive the profits of the land 
to his own uſe, and ſhall diſcharge all ſervices due to the 
Jord; but yet the intere/t is in him, but ſecundum quid, and not 
abſolutely ; for he cannot paſs away the land to any other, 
or make it ſubject to any other incumbrance than it was ſub- 
ject to at the time of the ſurrender, neither in the grantee is 
any manner of intereſt inveſted before admittance : for if he 
enters he 15 a treſpaſſir, and puniſhable in treſpaſs, and if he 
furrenders to the uſe of another, this ſurrender is merely void, and 
by no matter ex poſt facto can be confirmed; for though the 
firſt ſurrender can be executed hefore the ſecond, fo that at 
the time of the admittance of him to whoſe uſe the ſecond 
ſurrender was made, his ſurrenderor has a ſufficient intereſt 
as abſolute owner; yet becauſe at the time of the ſurrender 
he had but a poſſibility of an intereſt, therefore the ſubſe- 
quent admittance cannot make this act good which was void 
ab initio, But though the grantee has but a poſſibility upon 
the ſurrender, yet this is ſuch a poſhbility as is accompanied 
with a certainty, for the grantee cannot poſſibly be deluded 
or defrauded of the effect of his ſurrender, and the fruits of 
his grant, for if the lord refuſe to admit him, he is compel- 
lable to do it by a ſubpœna in chancery, aud the grantor's 
hands are ever haves from the diſpoling of the land any other 
way, and his mouth ever ſtopped from revoking or counter- 
manding his ſurrender, Co, Comp. Cop. 51. (. 39. 

4. Surrender is but in nature of a deed-pule rather than an Surrenderof 
indenture, and enures by way of limitation of uſe; Arg. — 


Saund. 151, Paſch, 20 Car. 2. in Caſe of Wade v. Bache. way of 
Coke Ch. J. Roll R. 318. in caſe of Lane v. Paunell. Ws 
(W) Copyhold, 
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5 
. heuer (E) (W) Copyhold. 
in fol. 49 ( Surrender.) 


At what Time. 


Cro. E. 662. [I. IF there be baron and feme copybolders to them and the heirs 
"Hy - 1 of the baron, and the baron dies, the heir of the baron 
chin, S. C. may ſurrender his reverſion into the hands of two tenants of the 
end ruled manor out of the court, who by the cuſtom have power to 
004. take ſurrenders before admittance, and during the life of the 

feme ; and this is a good ſurrender, for the reverſion was caſt 

upon him by deſcent before any admittance. P. 41. Eliz. 


B. R. between Calchin and Calchin, adjudged. ] 


2. The heir before admittance may ſurrender to the uſe of | 


another. 4. Rep, 22. b. the 3d Point in Brown's Caſe, 

I 37 ] 3. After the death of tenant for life be in remainder may, 
without any admittance ſurrender the ſame land ; for the firſt 
admittance was ſufficient. 4. Le. 111, pl, 226, in time of Q. 
Eliz. Hegger v. Felſton. 

4. If a copyholder in fee ſurrenders to the uſe of B. and his 
heirs, B. before admittance cannot ſurrender to the uſe of another, 
for before admittance B, had nothing, and his copy, upon 
which he is admitted, is his evidence by the cuſtom, and be- 
fore that he is no cuſtomary tenant, ſo he can transfer nothing 
to another; adjudged, Yelv, 144. 145, Mich. 6, Jac. Wilſon 
v. Weddal. | | 


9.7. decauſe g. "The heir may ſurrender before admittance; Arg. 3 Lev. 


he is in by 327. Bill. 2. W. & M. in C. B. Glover v. Cope. 


courſe of 


law. tor tne 
cuſtom, which makes him heir to the eſtate, caſts the poſſeſſions of his anceſtors upon him, 


Yelv. 145. Mich. 6. Jac. B. R. in caſe of Wilſon v. Weddal.—1 Brownl. 143. S. C. adjudged 
but it ſcems to be only a tranſlation of Yelv. ſo where a ſurrender was to A. for life and after 
to the uſe of B. in fee; A. was admitted and died; B. may ſurrender without any new admit» 
tance. 4 Le. 111. pl. 225. in time of Q. Eliz. Hegger v. Felſton. | 


This in Roll | [XJ Copyhold. 


is letter (I, 


Fol. 550. Surrender. 


At what Place. 


2 t.. A Copy holder may ſurrender inte the hands of the lord of 
fwd by Dyer court, without a particular cuſtom to warrant it, Co, 
and Moun- Lit. 59. a. b. contra Co. 9. 76. b.] 


fon, that | 
w:thout a preſcription a ſurrender of copyhold land could not be out of court, nor an admittance 


out of court, neither to the lord himſelf nor to his fteward, but in divers places it is uſed by 
cuſtom fo to be, and thereupon the doing of fealty, and the paying of the Jord's fine, ſhall be 
preſented by the homage to be done at the next court, and all theſe things they ſaid are to be done 
by the cuſtom, and in that caſe it was ſaid by the Lord Dyer, that a ſurregder out of court might 
be to the lord himſelf, to go by way of extinguiſnment. Supplement to Co. Comp. Cop. 


69. .. 3. 
[2. But 
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f2, But he cannot ſurrender to the lord inte the hands of A copyhol- 
tenants, or the reeve, or others out of court, without a parti- 444 _ 


cular cuſtom, Co. Lit, 59. ing to the 

| | cuſtom of 
the manor, ſurrender his copyhold lands into the hands of two tenants, but the ſurrender was to 
the uſe of J. S. to take effect immediately after his death. In this caſe it was reſolved, that at 
unto the ſurrender into the hands of two tenants, that might be good, although it was out of 
court, by cuſtom. Co. Comp. Cop. 65: ſ. 3. 


[ 2. The feward of the manor may take a ſurrender of a &. P. accord- 
copyhold cut of the manor, Mich, 13 Jac, B. R. between 2 * 
| was retained 


Heuſega and Wild, per curiam.] 
by parol 


only. 4 Rep. 30. b. pl. 21. Holcroft's Caſe, —— Le. 227. pl. go0g. Blagrave v. Wood, S. C. 
Paſch. 33 Eliz. C. B. ſed adjornatur. — But held per tot. cur. contra Godb. 142. pl. 175. 
Trin. 31 Eliz. ©. B. Blagrove v. Wood. ——Ld. Raym. Rep. 76. Paſch. 8. W. g. Tukeley v. 
Hawkins, reſolved that a ſteward of amanor may take a ſurrender of a copyhold out of the manor, 
but cannot admit out of the manor, and that a cuſtom that the ſteward ſhall not take ſurrenders 
out of the manor is a void cuſtom. ——Ld. Raym. Rep. 159. S. C. cited by Powell J. and 
ſaid, that a ſteward by parol cannot take ſurrender out of court. 


4. Steward of a manor made a commiſſion to one to take a | 38 
furrender in Ireland of a copyholder who was there, and it 
was holden a good ſurrender; cited by Manwood. 4. Le. 111. 
pl. 226, in time of Q. Eliz. | 

5. The /teward of the court of a manor in Ireland being in 
England, ſent a writ in the nature of a dedimus potęſſatem te one 
wha was in Ireland, to take a ſurrender there of copyhald lands 
and the opinion of the judges here, to whom the caſe was 
referred to adviſe, and certify their opinion, was, that ſuch 
a ſurrender taken by dedimus was good enough ; but note, 
that in ſuch caſe it muſt be intended, that ſuch giving power 
to take a ſurrender, if it be to be done, it mult be alledged to 
be done either by preſcription or cu/lom; tor that ſurrenders gene- 
rally taken out of court muſt be by cuſtom. Supplement to 
Co. Comp. Cop. 68. f. 3. 

6. Baron and feme copyholders in right of the feme ſurrender 2 Roll Rep. 
out of court into the hands of the ſleward, and ſhe was examined — Ay 
by him. Though in an ejectment brought it was not proved, 7 
that he was ſteward by patent, nor that there was any ſpecial 
cuſtom to wartant it, yet it was reſolved per tot. cur. to be 
good; and Mountague ſaid he had known it fo adjudged, 

Cro. een pl. 2. Patch. 17 Jac, B. R. Smithſcn v. Cage. 

7. Where a feward of a manor has a power to make a deputy, Comyns's 
and he makes B. his deputy, and B. by writing under his hand Rep. 8. 85. 
and ſeal makes C. and D. his deputies, jointly and ſeverally to tale r= a 
a particular ſurrender only, D. took the ſurrenaer out of court to that the far- 
the uſe of the ſurrenderors will, Per tot. cur. this is a good — was 
ſurrender. Ld. Raym. Rep. 658. Paſch. 13 W. 3. B. R. fte 3 
Parker v. Kett. | | of Courts 

8. Steward of a copyhold manor may without cuſtom take ſur- 
renders out of court, for he has the p;wer of the lord, and the 
lord may do it; & per tot, cur, there is as much reaſon that 
the ſteward ſhould take ſurrenders out of the manor as 1 

lord, 
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— 


a 2 — — 2 N 8 _ 2 
* „ — — Tan ˙ 1 5 
eee, 


* — E 6 5 * 1 * 
* 7 A * ww. = + — 
-” . TS. : 1 * - — 8 
* 8 8 eg 1 n r — —— — ons pr tron, tons . ran] is gore nt ery ere hh 


38 Copyhold. 


lord, and that he ſhould de it out of the maner as out of the 
court. 1 Salk. 18. pl. 4. Trin. 1 W. & M. C. B. Dudfeild 


v. Andrews. 


Tink [Y] [Where there are ſeveral Surrenders of the , 


pl. . nfo. ſame Lands to different Uſes. Which ſhall 


499 9 take Place; and how.! 


Lane 99. [I. FF a copy holder in fee ſurrenders into the hands of certain 
Goocn's 
Cafe. ſcems 


wbeS.C. before any court, the ſaid copyhalder ſurrenders the ſame lands inte 


& S. 2 ad- the hands of other & cuſtomary tenants, to the uſe of his wife for 
gutted, 
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This in Roll 
. (E) 7 2 hands of tenants according to cuſtom, to the uſe of B. in fee, upon 
c. C. condition, that if he pays 101. to B. the firſt of May after, it 


adjudged 
zccordung— 


I;.——Jo. the hands of tenants ſhall be void if they are not preſented 
356. pl. 7. at the next court, and at the next court the ſurrender to B. is 


cle „nt preſented, but the ſurrender to D. is firſt preſented, and after 2 


according- x 4 r 5 
. up. at the ſame court, the ſurrender to C. is preſented; in this caſe, 
piomentt9 upon the whole matter, C. ſhall have the land; for, not- 


1 eee, the ſurrender to the uſe of B, upon condition 
C2. cites nothing paſſed out of the copy holder, but the eſtate remained 
5. C. —, in him till it is preſented at the next court, ſo that A. had 
5 ©. * power notwithſtanding the ſurrender to the uſe of B. to ſur- 
— Gi. render to the ule of C. but it was ſubject to be void if the 
Treat, of ſurrender to B. had been preſented; as if a man acknowledges 
eee a deed of bargain and fale, and after bargains and ſells to 
fys, it ſeems another, if the ſecond deed be inrolled, and the firſt not, the 
tis mult be ſecond man ſhall have the land; ſo it is of the conuſance of 
eee a fine; thten in this caſe, the firſt ſurrender not being pre- 
badna been ſented, and fo void, the ſecond ſurrender is to be preferred 
paid or a before the third ſurrender, both being preſented at the next 
court 2d court, and the performance or non-pertormance of the con- 


been held 3 > fa 4 Sp A 
before the dition is not material in the caſe, but it is all one as if it 


money was had been abſolute without any condition, Mich, 8 Car. B, 

_ _ P.. between Burgorign and Spurling, adjudged per curiam upon 

ſurrender A ſpecial verdict, Intratur, Trin. 7 Car. Rot. 374.] 

had been | 

preſence ; for it ſeems the preſentment of the firſt ſurrender, alter the payme:t of the money, 
bad 
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kad been void, becauſe the ſurrender was void then, and a void ſurrender cannot be preſented, 
and until a ſurrender be preſented, it cannot bind the intereſt of the land; ſed quzre,—S. C. 


cited Arg. Pollexf. 50, 


3. A copyholder in fee ſurrendered to the uſe of himſelf for 4 Rep. 23- 
life, the remainder to J. bis ſon for life, the remainder to the © Lech. thy 
uſe of his laſt will, and the admittance was ſecundum formam red- cd, that the 

itionis prædict. J. dies, afterward the father ſurrenders to the ſcehmple 
uſe of the defendant, and died, without making a will, It was bold benz 
the opinion of the juſtices, that by the ſecond ſurrender it limited to 
paſſed to the defendant, and it is as a feoffment at this day to the uſe of 
the uſe of his will, for it is to the uſe of himſelf, becauſe he mne . 
might diſpoſe of it by his act in his life time, and ſo he might the copy- 
do in this caſe. Cro. E. 441. pl. 4. Mich. 37 & 38 Eliz. B. HI 


R. Fitch. v. Hockley. W 


Gilb. Treat. 
of Ten. 182. cites S. C. for all the deſign of the ſurrenderor was, that he might diſpoſe of it by 
will, not to veſt the intereſt in any body, or to give away the power of diſpoſing of it. 


4. A. being ſeiſed of a copyhold in fee, ſurrendered te the r Roll Abr. 
uſe of his wife by the hands of 2 tenants, according to the 4 
cuſtom, and afterwards ſurrendered the fame land into the firſt ſurren- 
hands of 2 other tenants e the uſe of bis wife for [i fe, remain- der to be 
der to F. S. in fee; both ſurrenders were preſented at the next 1 on 
court; the ſteward admitted the wife upon the fecond fur- and fays. it 
render; it ſeems to be admitted, that it was good, Lane was a good 
99 Hill. 8 Jac. in the Exchequer, Gooche's Cate. 1 

| {ſhould have 


for life, and the remainder ſhould be to J. S. and that it was adjudged. Hill, 8 Jac. 
in Scacc. | 


40 ] 


[IZ] Mat Act ſhall be ſaid a Surrender in Law. * in Roll 


is letter {Lp 
in fol. 301. 


[1, IF a copyholder in fee tales the ſame land from the lord by +»s. C. cited 
another copy for life, this is not any ſurrender or deter- 3 Bullt. 81. 


1 1 , - : . : as adjudged 
mination of his copyhold of inheritance; for a cepybold cannot —— "I 


be ſurrendered but by actual ſurrender in court, this is ſurſum murrer, that 
reddens into the hands of the lord, and not by furrender in this letter 
law. Mich. 37. El. B. between Shepherd and Adams; which SOLES 


intratur Hill. 36 El. Rot. 2640, adjudged. Quod vide M. 4 
13 Ja. B. R. ſame Caſe, and there it is admitted a ſurrender; heritance. 


g 5 . * . Roll. 
but there ſaid, the reverſſon is in the ſurrenderor, no diſpoſition Raw. wa 


being made thereof. | pl. 24. cites 


9 S. C. as ad- 
Judged that it ſhould be no eſtoppel to claim other eſtates, and ſo he ſhould not loſe the inhe- 
ritance ; and that the record was brought into court and read, and the reaſon of the judgment 
was, for that it was no more than if the copyholder had ſurrendered to the lord to the uſe of 
himfelf for life, with the remainders over for lives, and ſo the reverſion in fee ſhould continue 
in himſelf, Gilb. Treat. of Ten. 238. cites S. C. that it copyholder in fee come into 
court, and there accepts a copy to himlclf tor life, remainder to his wife for life, remainder to 
his ſon for life, this is tantamount to a ſurrender to the uſe of himſelf &c. but he bath his old re- 
verhon in him, {or there is no ground to make a ſurrender of that by onſtruction, becauſe he 
has made no diſpoſition of it; but as this caſe is in Roll, it is ſaid that it was no ſurrender, for 
that a copyhold cannot be ſurrendered by a lurrender in law, but ouly by actual ſurrender, yet 
| as 


and the wife 


_—_—_ 4-4 
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40 Copyhold, 


#3 it is in other places in Roll, it is ayin Bulſtrode, held to be a ſurrender, but that the reverſiom 
was fill in the copyholder. 

+ Roll. Rep. 256. pl. 24 Mich. 1g. Jac. B. R. Southcott v. Adams, S. C. a copyholder in fee 
came into court, and accepted by copy of the lord an eſtate for his life, remainder to his wite 
for life, remainder to his {on for life. Haughton thought that this was a ſurrender of the inherit- 
ance, but Doderidge e contra, and held that the . in fee continued iu him; but as to this 
point the court directed the jury to find a ſpecial verdict. but they being ready to give a general 
verdict, the plaintiff was nonſuited. 3 Bulſt. 80. Belfield v. Adams, S. C. accordingly. 
Supplement to Co. Comp. Cop. 68. ſ. 2. cites S. C.— If the acceptance had been only of an eſtate 
for life to himſelf who had the fee, there might be ſome queſtion, whether this ſhould not con- 
clude him of the inheritance z per Doderidge J. Roll. Rep. 256. 


a 


Cid. Treat. [2, [So] If a copyholder in fee comes into court, and ſays, 


= yo — that he renovnces his copy, this is not any ſurrender, M. 37. El. 
Saving to B. in the ſaid caſe held.] h 


the brd, g | 

that ke will hola the land no lor ger by copy but by hill, on which the lord makes him a bill, which 
tenant accepts. per tot. cur. it is a determination of copyhold. And 199. pl. 235. Coleman v. 
Bedill.—— Le. 199. pl. 273. Mich. 31 & 32 Eliz. C. B. Coleman v. Portman, S. C. held clearly 


a good ſurrender.— Gilb. Treat. of Ten. 28g. cites S. C. 


2 Le. 49. 3. M. ſeiſed of the manor of D. became bound in a flatute te 
F.. 68. 5. C. 4. who died. The executors of A. ſurd execution againſt M. 


in totidem 


verbis. Upon the extendi facias a liberate i//ued, and thereupon the 
Supplement manor was delivered to the executors, but was not returned, NT, 


— commanded a court baron to be held, and was held accordingly 
77. . 2. cites by ſufferance of the executors, wha were preſent at the time, and 


8. oy N in Ad's preſence they ſaid, viz, we have nothing to do with this 
Lord Code manor; per Wray Ch. J. this is no ſurrender; for the words 


fays, he con- l 
coves gene= are not addreſſed to M. the conuſor who is capable of a fur- 


rally. tat no render, nor to any perſon certain; and this is but a general 


ET or wore: ſpeech. Le. 279. pl. 378. Hill. 28 Eliz. B. R. Penruddock 


of the copy- 
3 can V. Newman. 


p, fits co- 


Nola in ſach a manner, as that the ſame ſhall be accounted to amount to a good ſurrender of the ſame : 
ut that yet it reits upon a difference. 
111 g 
Supplement 4. Lord pretending a forfeiture by a copy holder in fee, the caty- 
to Co. holder agrees to pay bim 51, and paid it, in conſideration wheres 
1 he wwas to enjoy the cepylold, except à wood, for his life, and his- 
S. C. tht t e widnvhe:d, and that the tenant ould have election whe- 
this was a ther the lands fteuld be aſſured to him by copy or by bill &. The 
= tenant choſe to have the land afſured to him by bill; the lord 
2 200d enjoyed the wood, and this was held a good ſurrender for life 
eſtate there- only, and that the lord had the wood diſcharged of the cuſ- 


upon veſted | mary intereſt. Le. 191. pl. 273. Mich. 31 & 32 Eliz. C. B. 


in the wic 8 / 55 

for her life. Colenian v. Sir H. Portman. 

—— Gilb. | 

Treat. of Ten. 237, 238. cites 5. C. and fays, that the communication in this caſe ſeems to have 
deen that which cauſed the furrender, for nothin» elſe could; and for aught appears this com- 
munication was out of court; the acceptance by bill could not be the ſurrender in this caſe, for 
the bill was never made of that, ſo that it could only be the communication that amounted to 4 


ferrender. 


5. Parel agreement adjudged a ſurrender; Arg. 2 Show. 
131. Cites Le, 181. | 


5 8 6. A 


 Copyhoſd. 41 
6. A bargain and ſale to the lord is a ſurrender; Arg, | 


2 Show, 131, cites Jo. 141, | 
7. It a copy holder or other cuſtomary tenant ſhall fay to Le. 257, 


his lord, or other perſons, in the court of the maner, J agree to 1 78, pl. 350. 
rin. 31 


ſurrender my lands, theſe words will not be a preſent, or an pM R 
expreſs ſurrender, nor will they amount to ſo much as a re- $weeper v. 
linquiſhing of his eſtate; for in truth it is not any thing in Randal, S. 
preſent but an act to be done in futuro like unto the Caſe _— 
put by Wray Ch. J. A. ſeiſed of the manor of D. demiſeth nb. 
the ſame manor at will, that it is no leaſe, no more in the Treat. of 
other caſe ſhall it be a ſurrender, or a relinquiſhing his copy- ne _ 
hold, or copyhold eſtate, but yet, notwithſtanding, it will Ly 
be agreed, that in ſome caſes an expreſs and particular agree- reaſon why 
ment made by a copy holder with the lord of the manor, for, — 
or concerning his copyhold lands, will amount to a furrender by was 


of the ſame, Supplement to Co. Comp. Cop. 68. ſ. 2. ſhould be of 


| more vali- 
dity than a furrender by words out of court. 


— 4 — 4 — ÄÄ— — —_— — — — — e er. woe * . 
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8. If a copybolder bargains and ſells his land to F. S. and this 
is found by the homage, and J. S. prays to be admitted 
tenant, yet the heir of the copyholder ſhall avoid the admiſ- 
ſion, becauſe of the inſufficiency of the ſurrender taking by 
the words of bargain and ſale, and not by the words of the 
lurrender; per Lord Dyer. D. 8 Eliz. Calth. Reading. 57. 

G. If a copybolder comes into the court, and deſires his lord ts 
admit his ſon to be tenant in his father's place, this ſcems a 
good ſurrender to the uſe of his ſon. Calth. Reading. 57, 

8. | 
10. If a copyholder will in the preſence of other copybolders 
of the ſame manor ſay, that he is content to ſurrender his copy- 
held lands to the uſe of F. S. this is no good ſurrender; but if 
he jays he dath ſurrender into the hands of the lords to the uſe of 
J. S. if the lord will thereunto agree, this is a good ſurrender, 
whether the lord will or not. Calth. Reading. 58. 

11, If the tenant reſigns his intereſt in the court, into the lord's 
hands, there withal for tbe lord to de bis will, this is a good 
furrender if it be accepted, Calth. Reading. 58. | 

12. If a copyholder ſays he will be no longer the lord's tenant, 
though theſe words be recorded, yet this is no good ſurrender, 
Calth, Reading. 58. 

13. If a copybolder for life takes a new eftate for life by copy, 
this is a ſurrender of his firſt eſtate. Calth. Reading, 59. 

14. But if a copybolder for life takes a leaſe of the ſame by in- 42 1 
denture for liſe, this is not a good ſurrender of the copyhold; 

Quere. Calth. Reading. 59. ; 

15. If a copyholder comes to the lord and tells him, that for 
the preferment of his jon in marriage with ſuch a man's daughter, 
his will is, to give his land Au to his jon, and defires the 
{ord that he would be contented therewith, this is no good ſur- 
render, Calth, Reading. 59. 


16. But 


42 Copyhold; 
16. But if be ſaid theſe words in the lord's court, and the ſame 


is recorded, er found by homage as a ſurrender, and ſo preſcnted, 
then this had been a good ſurrender, without any other words 
| of ſurrender, Calth. Reading, 59. | 

Gilb. Treat. 17. If he come into court, and ſays, he is weary of his copy 
. Ten. 294. bold, and regugſis the lord to take it, this is a ſurrender; for 
Gib. Treat. between the lord and tenant a conveyance need not be accord- 
of Ten. 237. ing to the cuſtom of the manor; for a copyholder has no 
— 4 — other uſe of the cuſtom, than to convey his lands to a ſtranger; 
Re % per Hobart Ch. J. Hutt. 65. Trin. 19 Jac. in Caſe of Blem- 
content to merhaſſet v. Humberſtone. | 
ſurrender, | 
this is no ſurrender, for it only expreſſes his inclination to do it, but not that he actually does 
it; and adds a quzre, if words ſpoke out of court will amount to a ſurrender ; but any words 
Spoke in court by à copyholder, ſhewing his intention ty ſurrender into the lord's hands, amounts to 3 
good ſurrender. Ibid. 


N (A. a) Of what a Surrender may be. 

cites S. C.— 

3 2, COFYHOLDER leaſed his land for years by licence, 
_ — and afterwards by deed granted the rent to a ſtranger, 
fee, and the to have during the term &c. e leſſee attorned and paid 


furrenderee rent to the grantee; per Gaudy J. the grant is good, but now 
admitted ſe- S 8; . . 

\eral alie. it is but a rent-ſeck, and it was ſaid by ſome, that the leffor 
nations cannot ſurrender rent reſerved on a leaſe for years unleſs he jur- 


made of the renders the reverſion alſo. Le. 315. pl. 441. Paſch. 30 Eliz. 
_— 5 Ali. v. Smith 


the rent 

was aſſigned over, and was ſo done by ſurrender and admittance. It was inſiſted, that thoug!: 
in ſtrictneſs the rent would not paſs in law by ſurrender, yet the ſurrender and admittance were 
eridences of the agreement for the ſale, and the plaintiff was a purchaſer, and ſo intitled, and de- 
erccd accordingly ; per Jefferies C. 2 Vern. 16. pl. 10. Hill. 1686. Spindler v. Wilford. 


2. Though it be incident to the eſtate of a copyhold to 
paſs by ſurrenders, yet ſo forcible is cu/tom, that by it a free- 
hold and inheritance may paſs by ſurrenders (without the leave 
of the lord) in his court, and delivered over by the hailitt to 
the feoffee, according to the form of the deed, to be iu, 
in the court &c. Co. Lit. 60. b. 

3. Copyholder aliens part, it ſeems the lord is compellable 
in Chancery to accept ſuch ſurrender, Palm. 342. Hill, 
20 Jac, B. R. in Caſe of Snag. v. Fox. 


[ 43 ] (B. a) Surrender. To whoſe Uſe it may be. 


1. A Man may ſurrender to the uſe of his wife. 4 Rep. 
20. b. pl. 18. Mich. 27 & 28 Eliz, in Caſe of Bunt- 
ing v. Lepingwell. 
And though 2. A ſurrender to the fleward to his own uſe is good, for the 
XN was en- 2 21 . 82 
deavoures entry is quod ſurſum-reddidit in manus domini, and the 


to be ſteward is but the lord's ſervant, and the ſurrender is to the 
proved, that | | lord 


Copphold. 


lord, and not to him. Cro. E. 17. pl. 43. Mich. 41 & 42 


Eliz. C. B. Erith v. Reeves. 


43 


by the cuſ- 
tom of the 
manor a lure 
rendercould 


not be made to the ſteward himſelf to his own uſe, the court rejected it, becauſe it was againit 


law. Cro. E. 717. in S. C. 
Treat. of Ten. 261. cites S. C. 


3. If a ſurrender be made in court into the hands of the 
lord or his ſteward, it muſt be te /uch a perſon or his uje wha 
is in eſſe, and capable of ſuch a ſurrender, or that may take 
preſently by force of the ſurrender, otherwiſe ſuch ſurrender, 
though it be an actual ſurrender made in the court of the 
manor to the lord or ſteward himſelf, is not good. Supe 
plement to Co. Comp. Cop. 67. ſ. 1. 

4. If a copvholder in conſideration of 200. to be paid to J. &. 
does make a ſurrender of his land to N. R. this ſurrender is to 
the uſe of J. S. becaute of the conſideration expreflcd in the 
copy, and not to the uſe of N. R. But if 1m the copy the uſe 
be expreſſed to N. R. and no conſideration mentioned, the uſe 
expreſſed ſhall ſtand againſt any conſideration to be averred. 
Calth. Reading. 37. | 


[C. a] By what Perſons, and to whom it may be 
Surrendered. 


I. FENANT fer life of a copyhold, where there is a re- 
mainder over, may ſurrender to the lord, Co. 9. Marg, 
Podger, 107.] 

2. If the lord of a manor for the time being be leſſee for life 
or for years, guardian, or any that has any particular e/tate, 
or tenant at will of a manor (all which are accounted in law 
domini pro tempore), do take a furrender into his hands; and 
before admittarce the Ieiſee for life dies, or the * years intereſt, 
or cao do end or determine, or the vis determined, though 
the lord comes in above the leafe for lite or for years, the 
cuttody or other particular intereſt or tenancy at will, vet he 
ihall be compelled to made admittance according to the ſur— 
render. Co. Lit. 59. b. cites it as held 17 Eliz. in the Earl 
of Arundel's Caſe, | 


2. A tenant for liſe of a copyhold, remainder over in fee to 
9 may ſurrender his eſtate, if there is no cuſlom to the con- 
trary; for the eſtate of tenant for life, and of him in re- 
mainder, are but one eſtate, and the admittance of tenant for 
lite is the admittance of him in remainder; held by the barons. 
: Leon. g. pl. 38. Mich. 33 Eliz. in Scacc. butler v. Light - 
Ot. 

4. J. S. was generally retained by the lord of a manor by 
parel to be fleward of his manor, and to keep his courts, ad- 
judged that ſuch ſteward may take ſurrenders of the cuſto- 

ol. VI. mary 


Supplement to Co. Comp. Cop. 67. ſ. 1. cites S. C. — ib. 


Th's in Roll 
is letter (O) 


Fol. 503. 


Cilb. Treat. 
ot Ten. 267. 
cites S. C. 
* When he 
13 become 
tenant at 
{utterance 
he may take 
a ſurrender 
cited by 
Doderidge 
J. as ad- 
zudged in B. 
R. 2. Roll 
Rep. 181. 


2 Le. 239. 
pl. 329. 

8. C. in to- 
tidem ver- 
dis. 
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Supplement 
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44 Copphold. 


c. but mary tenants out of court; for till he be diſcharged he is 
* ſteward of the inanor as well by retainer, by parol, as if 
— dee II. . *1 
be had A grant thereof by deed. 4 Rep. 30. b. pl. 21. cited 
Courts F) as Hoicrott's Cale. | 

pl. 1. and 

the notes there. 


5. Any one o may be a god grantor in a deed at common 
law, may make a good ſurrender of copyhold land, as any 
dy telitick or corporate, felons before attainder, baſtaras, here» . 
. fticks, lepers, deaf, dumb, or blind men, being tenants, ma 
furrender a copy; and ſurrenders made by ſuch who are dit- 
abled to make a grant at common law are void, as furrenders 
by infants, aliens, ideots, ſuch as are bern deaf, dumb, and blind, 
women covert without their huſbands. See Co. Comp. Cop— 
34, 35- 
Lev. es. 6. Where the cem of a manor 1s fe ſurrender to tius copye 
kg v. holders out of court, a ſurrender to the heirs of a copyholder before 
_ 4 * admittance is gecd; per Iwiſden J. the other juſtices being 
does not ap- abſent. Keb. 25. pl. 74. Paſch. 13 Car. 2. B. R. in evidence 
to a jury. Munifas v. Baker. 


pear. 
Gilb. Treat. ; 
oi Ten. 272. c:tes S. P. that it is good. 


[D. a] Surrender. By or to Feme Covert, 
Infant, &c. | 


Cro. E. go. Is A Tenant for life, remainder in fee to B. an infant; they 
PL. 17. both jeined in a ſurrender to J. S. in fee. B. dies- 
— The heir of B. may enter, and is not put to his plaint in na— 
S. C. d. ture of a dum fuit infra ætatem. Le. 95. pl. 124. Hill- 
judged.— 30 Eliz. B. R. Knight v. Footman. | 

It is no diſ- | 

continuance. Gilb. Treat. of Ten. 179. An infant ſurrenders copy hold lands, he may 2t 
full age diſagree and enter; for in caſe where an infant makes a feoftment in fee, he may enter, 
much more in caſe of a ſurrender; tor a feoflment isa conveyance which will work a difcontinu- 
ance, but a ſurrender will not. Sub, 1zcat. of Ten. 261. 


A tenant out 2. A ſurrender by a ſeme covert made upon examination le- 


cout can- * . . 
ee: ere two tenants of the manor by eſpecial cuſlom is good. Cro. 
farrender of E. 717. pl. 43. Mich, 41 & 42 Eliz. C. EB. Eriſh v. Reeves. 

a fene co-- 3. But without eſpecial cuſtom to warrant it, it is not good, 


vert, ior 3 3 2 - . 
ta eis becauſe it is a judicial ac, proper to be done in court; and 


fecretlyto Walmſley ſaid it was ſo adjudged upon demurrer in a Lanca- 

= 8 ſhire Cafe, where ſuch a cuſtom was pleaded and adjudged 
A * . . * % 7 

e Ar hy good, Cro. E. 717. pl. 43- Mich. 41 & 42 Eliz. C. B. Eriſh 

the opinion y. Reeves. 

ol the 

Jueges. Toth. 108. cites 38 Eliz. Ii. A. fol. 420. Rich v. Erth. Gilb. Treat. of Ten. 295. 

cites S. C. and ſays, that an examination of a feme covert by the ſteward out of court, though 

it did not appear that lie was ſteward by patent, or that there was any ſuch cuitom for ſuch an 

examination, was held good. 


4. A 


2 
* 


_ — * 
alt FL, 5 * n oy 2 


Copyhold, 


4. A feme covert may receive a copyhold eflate by ſurrender 


rom her huſband, becauſe ſhe comes not in immediately by 
him, but by mediate means, viz, by the admittance of the 
lord according to the ſurrender, Co. Comp, Cop. 49. ſ. 35. 

g. A feme covert being ſecretly examined by the ſteward, comes 
into court with her huſband, and releaſes by ſurrender in court 
to a tenant in poſſeſſion; the huſband dies; this is good to 
bind the wife, and the tenant needs no new grant or admit- 
tance of the lord, and affirmed the judgment, 2 Show, 82. 
pl. 70. Mich, 31 Car, 2. B. R. Stone v. Exton, 

6. The ſurrender of a copyhold eſtate by an infant of 4 or 5 
years of age allowed of by this court, yet the lord of the manor 
inſiſted, he never heard of any admittance in that manor at 
ſuch an age, 2 Chan, Rep. 392 2 Jac. 2, Naylor v. Strode, 


(E. a) Surrender. How. Conditional and 
charging the Eſtate, ; 


I, '® HE /ather ſeiſed of a copybold in fee ſurrenders it to the 

uſe of his ſon in fee upon condition to perform covenants in 
an indenture ; the ſon after admittance ſurrenders to J. S. upon 
condition, that if the jon pay 10 l. the ſurrender to be void; the 
fon neither pays the 101. ner performs the covenants ; the father 
enters, and dies ſeiſed; the lands deſcend to the ſon ; it was the 
opinion of the Court, that by the entry of the father, both 
the ſurrenders were avoided, and that the fon might well 
enter after the death of his father, and avoid the furrender 
made to J. S, Cro. E. 239. pl. 6. Trin. 33 Eliz. B. R. Si- 
monds v. Lawnds, 

2. Surrender was to the uſe of one in fee upon condition is pay 
ol. te a ſtranger, and if he failed, that it jheuld be to the uſe of 
a ſtranger in fee, whether in this caſe (upon the tender of 
1001, to a ſtranger, and he refuſing) the condition be ſaved, 
for as much as it is to be done to a ſtranger, The Court 
moved, that it ſhould alſo be ſpecially found. Cro. E. 361. 
pl. 22. Mich, 36 & 37 Eliz. C. B. Paulter v. Cornhill. 


[. 45 ] 
IIb. Treat. 


of Ten. 261. 
lamc points. 


S. C. cited 
Supplement 
to Co. 
Comp. Cop. 
81. ſ. 15.— 
Gilb. Treat, 
of Ten. 260, 
261. cites 
S, G 


Gilb. Treat. 
of Ten. 260. 
cites S. Co 
and ſays, 
this cafe 
now ſeems 
to be be- 
yond all 


doubt, that 


the condi- 


tion is ſaved; for it was the deſign of the parties that the ſurrenderee ſhould retain the land g 
therefore it a froffment be made in fee on condition, that the feoftee ſhall grant a reut-charge to 


2 ſtranger, if the feoftce tender the grant, and he refuſes, the condition is ſaved. 


3. The lord of a manor demiſed a copyhold of inheritance 
to A. on condition to pay 208. per annum during B's minority, 
and 1001, at his full age, A. fails in payment, and ſurren- 
dered to C. and his heirs. The lord admits C. and afterwards 
B. comes to age, but the icol. is not paid to B. The lord 
enters for the condition broken, and grants to B. by copy, and 
whether his entry was lawful, or that the acceptance had di/- 
ſenſed with the condition, was the queſtion ; Fenner J. held 
that he might well enter, for he to whole uſe the ſurrender 
is made comes in by him that ſurrendered, and not by the 

E 2 lord, 


Supplement 
to Co. 
Comp. Cop: 
71.1.6 cites 
S. C. and 
lays, it was 
held, that 
the entry 
was lawful 
—-—4 Rep. 
21. b. cites 
1 H. 5. fol. 
11,12. S. P. 
— - ub. 
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45 Coyphold. 


Treat. of lord, for the lord is but an inſtrument to convey the land, 
Ten. 216, fo the condition is not gone; but Gaudy doubted thereof, &c. 


LC. cæteris juſt. abſent, adjornatur. Cro. E. 582. pl. 7. Mich. 
ſays, that 39 & 40 Eliz. B. R. Pay v. Gibbon and Brown. 
ſurely the | 
lords affirming the power of the copyholder to ſurrender an eſtate after the breach of the condi- 
tion for not paying the 208. is a good difpenſation, tor that forſciture, as well as if he had ace 
cepted ren! atter the forfeiture, for the aMirming his power to grant over his eſtate, is as much an 
indication of the lord's mind for the continuance of the eſtate, as the acceptance; but then as for 
the forfeiture that accrued after the admittance, it ſeems the admittance could not paſs away that, 
for the land was charged with the condition, into whoſe hands ſocver it came, and this ſeems 
[ 46 ] 0 be Fenner's opinion, by the reaſon he gives, tor that the ceſty que uſe coming 
in by the furrenderor, the lord by his admittance did not paſs away his intereſt in 
the condition, the queſtion was, whether the lord had diſpenſed with the condiuon, not whe- 
ther he had diſpenſed with the forfeitute of the condition broken, for that was not broken in 
part, till after the admittance; yet, a breach in part was a breach of the whole condition. 
A copyholder in fee may ſurrender, reſerving rent, with a condition of re-entry for non-payment, 
and he mz y re-enter tor non-payment; for having a fee-hmple according to the cuſtom of the 
manor, he may reſerve what profits he pleaſes out of it by the ſame reefon as he may diſpoſe of 
it 28 he picalcs. Cilb. Treat. of Ten. 146, 147. 


4. Where a ſurrender is made by A. to B. on condition that 
B. ſpall pay 1001. to a flranger, theſe words make an eſtate 
conditional, and give power implied to the herrs of A. to re- 
enter for non-paymeat, and if there are words which give 
power to a ranger to re-enter, they are merely void, never 
theleſs the precedent words ſhall ſtand and make the eſtate 
conditional; per Doderidge Serjeant ; and per Tankeld Ch. 
B. Littleton ſays, that ſuch a re-entry is void, for a re-entry 
cannot be limited by a ſtranger ; Serjeant Nichols faid, that 
if a ſurrender be made that he {hall pay lool, this makes the 
eſtate conditional, and gives a re-entry to the heirs of A. but 
when it goes further, and limits the re-entry to a ſtranger, 
ſo that it does not leave the condition to be carried by the 
law, in {uch cale all the words ſhall be void, becauſe it can- 
not be according to the intent; as in caſe of reſervation of 
rent, the law will carry it to the reverſion, but if it be par- 
ticularly referved, then it will go according to the relerva- 
tion, or otherwite will he void. Lane gg Hill. 8 Jac. in the 
Exchequer, in Gooch's Caſe. 

5. A. made a mortgage ſurrender to B. but the money not 
being paid at the day, B. entered without any admittance, and 
deuiſed the copy hold to his fon C. and died ſeiſed. C. enter- 
ed, and the lord by agreement tech the profits for a time certain 
m lieu of a fine, but after pretending the land was torfeited, 
becauſe B. was not admitted, and had paid no fine, refuſed 
to delirer up the polſeſſion, though the profits received 
amounted to more than the fine. A. being dead, his heir re- 
leaſed to the fon of the lord, but without any conſideration 
expreſſed, and he conveyed the premilies to his father; it was 
held, that though ſuch releaſe had extinguiſhed his entry, 
yet the fame ſhould exvre to the benefit of him that had the 
former right in truft only, and fir the n/e of C. the plaintiff, 
and decreed the poſſeſſion to him accordingly againſt the de- 
tendants, and all claiming under them. N. Ch. R. 7, 8, 9. 
5 Car. 1. Lucas v. Penniugton, Wright, and Noble, Ty 

6. Ihe 


Copyhold. 46 


6. The father beth of the plaintiff and the defendant, being 
ſeiſed of a copyhold eſtate, ſurrendered the ſame to the uſe of 
Vis will, and deviſed it to the defendant, who was his eldeſt ſon, 
paying his debts, and ſo much money to the plaintiff, his ſiſter, far 
her portion, when age; but if he failed to pay the portion, then 
ſhe was ta have as much of the copyhald eſtate as did amount to the 
value of her portion. She afterwards came of age, and the de- 
fendant refuſed to pay the portion, whereupon the homage 
allotted to her as much of the ſaid copyhold lands as they 
adjudged to be the value of her portion; but the defendant 
being admitted, refuſed to ſurrender the ſame; thereupon the 
plaintitF exhibited her bill, to have her portion or the ſaid al- 
lotment decreed to her, and the Court gave day for the pay- 
ment of the portion, and if he failed, then he was decreed to ſur— 
render the allotment to the uſes declared in the will, Nelſ. Chan. 
Rep. 24, 25. 8 Car. Marſton v. Marſton, 

7. A. the father of Ml. ſurrendered to W. his nephew er 2 Chan. 

2 | . 3 Caſes 94. 
condition to pay 2001. to M. at 21, and if fhe died before 21, 5, . 
without heirs of her body, then to W. XI. dies before 21, leav- lier. Paſch. 
ing a ſon; the 2001. was decreed to the fon, and that the 47 |] 
lands ſtand charged with it. 2. Chan. Rep. 214. 33 Car. 2. 34 Car. 2. 
Role v. Tiller. * 

died, and 
the ſon died an infant; the huſband of M. and father of the child took adminiſtra: ion to them 
both, and ſued the fon and heir of W. and the 20041. was decreed to the plaintiff.— It is 


added, that A. gave his perſonal eſtatc of good value to W. but nothing elſe of his own to M. his 
{aid only child. 


8. A copyholder ſurrenders ts the uſe of J. S. paying his Gib. Treat. 
executor 1001. within ſuch a time after his death; he to whoſe © Ten. 260. 


= . . ites S. C. 
uſe this furrender is made takes by force thereof preſently; "2 


per Doderidge J. 2 Bulſt. 274, 275. Mich. 12 Jac. preſent ſur- 


render ; for 
otherwiſe it can be of no eflect. 


F. a]! How; And in what manner @ Surrender 75m Ret 
may be made. an fol. 520. 


By Attorney. 


Ii. A Copyholder in fee may furrender in court by letter of Co. Comp. 
attorney without any cuſiom, becauſe he himſelf might Cop, 49. {: 


there have ſurrendered de communi jure, by the common law, 2+? . 
without ſuch cuſtom. Co. 9. Combe 75. b. reſolved.] ſhould the 
law be 
Otherwiſe great inconvenience would enſue ; for how ſhonld cepyholders that are in priſon, or 
languiſhing in bed, or beyond the ſeas, ſurrender but by attorney? A copyholder in 


fee made a letter of attorney to two tenants of the manor, to ſurrender his copyhold out of court to 
che uſe of J. S. and his hetrs; they furrendercd the ſame accordingly, and at the next court brought 
in the ſurrender into court, (but no cufiom was found to Ve a ſurrender,) Notwithſtand 
ing in that caſe it was reſolved, 1ſt That it wes a good ſurrender, becauſe he might do it de 
communi jure without alleging any cuſtom. 2dly, When the tenants ſhewed the tame in court, 
and the authority which was given to make the ſurrender, all which they had done, wes re- 
lolved to be good, ant legally done. Supplement to Co. Comp. Cop. 70. cites g Rep. 
Comb's Caſe, Gilb. Treat, of Ten. 202. S. P. and ſays, the law allows his doing 


E 3 tC 


n — mw * — 


— . - 
— 


— — — 
— —— A ee. 


y 
: 
+ 
3 
4 
4 
| 
1 
ö 
1 
'Y 
＋ 
1 
5 
| 


” — 


47 Copphold. 


it by attorney as an incident to the power which he has to ſurrender in court. Ibid. 


* 


236. S. P. and cites S. C. 


Co. Comp. [2. Hill. 28 Eliz. Chapman's Cafe, cited [in| Co. g. Combe 
ES. 76. it was held, that were“ by the cuſtom a copyholder out 
ot court might ſurrender into the hands of the lord, by the 
Cop. 40. ſ. hands of two cultomary tenants, that in effect are but attor- 
32 S. FP. nevs, that he cannot ſurrender by attorney to the lord by two 
1 tenants, tor there the cuſtom, that is the warrant thereof, 
Ten. 203. Ought to be purſued, ] 

8. P. 

Ibis. 236. S. P. that he cannot do it by attorney without a ſpecial cuſtom. 


2 


3. Gilb, Treat. of Ten. 236. ſavs, that it is ſaid to be re- 
ſolved that a copyholder cannot ſurrender by attorney without 
died, and cites Pract. Reg. 1235, but that he may be admitted by 
attorney without deed, But the Ch, Baron ſays, Quære of 
this. | | 

4. By Clench; leſſce for years cannot ſurrender by attorney, 
but he may make a deed purporting a ſurrender, and a letter 

of attorney to another to deliver it. Le. 36. pl. 45. Trin. 
28 Eliz, B, R. Anon. | 

5. A copyholder of the manor of Arundel did ſarrender his 
culiomary joy to the uſe of his laſt will, and thereby deviſed the 
lands to his youngeſt fon and his heirs, and died; the youngeſt ſor 
being in priſan makes a litter of attorncy le one is be admitied 
to the land in the lord's court in bis rem, and allo after ad- 
mittance to ſurrender the ſame to the uſe of B. and his heirs, to 
whom he had sold it for the payment of his debts; and Wray was 

I 48 ] of opinion, that it was a good ſurrender by attorney; but 
Gawdy and Clench contrary; and by Gawdy, if he who 
' ought to iurrender cannot come into court to furrender in 
perſon, the lord of the manor may appoint a ſpecial ſteward 
to go to the priſon and take the ſurrender &c, Le. 30. pl. 45. 
Trin. 28 Eliz. B. R. Anon, | 

6. If there be a tpecial caſtom that a copyholder fer life ma 
make eſ/ate for 20 years to continue after his acath, thele eltates 
cannot be made by attorney. Co, Comp. Cop. 49. f. 34. 

7. Co if ther be a ſpecial cuſtom, that an infant at the age 
ef Iſcretien may ſurrender a copyhold; this ſurrender being 
confirmed by ſpecial cuſtom only, cannot be made by attor- 
ney. Co. Comp. Cop. 49. f. 34. 

8. There was a c»y/?9 within the manor of Caſtle-Dun- 
nington, that any cotybelder of that manor may make a writing 
in the nature if a leiter if attorney to two cep haller of the fame 
mand, 19 ſurrende; ht, conyhild after bis Geath. The queſtion 
was, ether this was good cuſtom or not? The Court de- 
liver=d their opinion, that the cuſtom was good; and Roll 
Ch. . faid, that the death of the party doth not revoke this 
wrii.1g made in the nature of a letter of attorney, for it 1s 
ſtrengthened by the cuſtom, and it is not like an ordinary letter 


ef attorney, which becomes void by the death of him that made 
i . it 3 | 


Copyhold. 


it; for this cuſtom is a law, and the authority here ſurvives, 
as an executor may fell the teſtator's lands, if he be impow- 
ered to do it by the will, and therefore the cu/tom is good, and 
let the plaintiff have judgment niſi, &. Sty. 423, I rin. 1654 
Roby v. 1 welves. - 


[F. a. 2] [Surrender by Attorney.] 
How the Attorney ſhall do it. 


D.. IF the letter of attorney be made to men to make a ſur- 
ender in court, the attornies ought to purſue the form and 
manner of the ſurrender in all points, according to the cuſtam, as 
the copyholder himſelf ought to have done, as if it ought to 
be by the rod, or other thing. Co. 9. Combe 76. b. re- 
tolved. | 
[2. Jhe attorney ought to make it in the name of him that 
gave him the authority, Co. 9. Combe 76. b. refolved.] 
[z. A letter of attorney was made to two to make a ſur- 
render, and they fhewwed their letter of atterney, and then they 
authoritate eis per prædictam literam attornati data, ſurrendered 
it, this is as much as to ſay, that we, as attornies of the copy- 
holder ſurrender, and both are well done ix the name of him 


that gives the authority, Co. 9. Combe 77. Curia.) 


(G. a) Surrender. Without expreſſing to whoſe 
Uſe it ſhall be. How the Admittance may be. 


I. Ih I farrender generally into the hands of the lord, not ex- 

preſſing to whoſe uſe the ſurrender thall be, this ſurrender 

is a good ſurrender, and ha ene to the benefit of the lord. Co. 
Comp. Cop, 49. f. 35. 

2. J. W. a copyholder in fee, 10 Eliz, ſurrendered his land 

into the hands of the lord by the hands of tenants, according 


48 


This in Roll 
is letter (H) 
at fol. 501. 


S. C. cit-d 
Arg. Codh. 


289. 


49 ] 


: f Supplement 
to the cuſtom &c, without faying to whyſe uſe the ſurrender to Co. 
thould be; and at the next court the ſaid J. H. was admitted 1 


habend. to him and his wife in tail, the remain der to the right heirs 
of J. V. Refolved by the whole Court for the firſt point, 
that the ſubſequent att hall explain the ſurrender ; for, quando 
abeſt provijio partis, adeſt provifie legis, and when the copy- 
holder accepts a new admittance the law intends that the ſur- 
render generally made was to ſuch an uſe as is ſpecified in the 
admittance, and the lord is only as an inſtrument to convey 
the eſtate, and as it were put in truſt to make ſuch an admit- 


cites 8. C.— 
Cro. J. 431. 
pl. 1. © 
end ſays, 
that in many 
manors 
there are no 
other forms 
of grant or 
limitation. 


tance, as he who ſurrenders would have him to make. Poph. —— 
125. Trin. 15 Jac. B. R. Brook's Cale. Ten. 239. 
cites S. C. 


— —2 
— 2 


and ſays, that the ſubſequent admittance explains to what uſe the furrender was made. ——Lord 
Raym, 626. 627. Hill. 12. W. 3. S. C. cited by Holt Ch. J. and ſaid, that if a copyholder 
ſurreuders to the lord without limiting any uſe. the copyhold belongs to the lord, and his eftate 
7s extinguiſhed, in the ſame manner as it tenant for lite at common lay releaſes to him in revers 
kn; aud then che grant will be @ voluntary grant of the lord. 
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3. If a ſurrender be to the lard, quod inde faciat veluntatem, 
yet by cuſtom the ſurrenderor by petition or declaration may direct 
it to any perſon whatever, ana the lord mist purſue it, and there 
is no eltate in the lord, but it remai:s in the tenants hands 
till admittance of ſuch party, and the purchalor may come in 
at any time; per Cur, 2 Keb. 823, 824. pl. 41. Mich. 23 Car. 
B. R. in Peebles Caſe, | 

4. If a ſurrender be made to the lord expreſſing n uſe, it ſhall 
be to the uſe of the lord; for it cannot be imagined that the 
ſurrender was made to no end or purpoſe; and a ſurrender 
may be made to the lord, and no ute need be expreſſed. Oub. 
Treat, of Ten. 239. 


{ 50 ] (H. a) Surrender. Abſolute Surrender. To 
what Lord. Diſſeiſor. 


8. Cina 3. 1. AN abſolute ſurrender by a remainderman for life to a 
R. in error diſſeiſor lard's own uſe was held not good, and the copy=- 


on judg· hold not extinguiſhed thereby, for he had no eilate capable of 


RT. a ſurrender ; ſor the poſſeſſion of the copy holder for life pre- 


Jornatur. vented a diſſeiſin, and to the reverſion continued in the rigiit- 
2 Show. ful lord; but had the ſurrender been te the ue of another it had 


453 bern good, the lord in that caſe being only an inſtrument, 


Skinn. 28. and the eſtate not out of the ſurrenderee till the admittance of 
pl. 4. S. C. the ſurrenderor. And fo a judgment in C. B. was affirmed 


— =rorY per tot. Cur. 2 Jo. 253. Paſch. 33 Car. 2. B. R. Pitt v. 
Moore v. NIoore. 

Pit. S. C. | 

North Ch. J. and Windham inclined, that the ſurrender was not good; but Atkins J. e contra, 


— Vent. 359, S. C. argued, & adjor natur. — tree. Rep. 245. pl. 257. 5. C. 
d 5 f 


prgucd, 


(I. a) Surrender to the Uſe of a Will. 


Dal. 56. pl. I. A Seiſed of copyhold lands deviſed a certain parcel of 
3- S. C. tor them to his wife for life, remainder to his brother 


he had re- . . , Fog * : Ny 
a and his h-irs, and afterwards in preſence ef 3 perſons of the court 
in making faid to ihem, I have made my will as I would have it, aud here [ 


= 3 ſurrender all my copyhold lands inte your hands accordingly; by this 
r, and by : ' a ' 
ku. not all his copyhold lands are furrendered, but thole only 
he ſurren- mentioned in his will, 3 Le. 18. pl. 43. 14 Eliz. B. R. 
detred all tits Anon. 

landaccordG- REN. 

ingly, he ſhewed that his intent was only fo paſs thoſe lands that were deviſed by the will. 
Here was no queſtion about the validity of the ſurrender, which was only by fa ed, and into the 
hand; of the q tenants of the court, but it is not ſaid, in court, and indeed the cafe caunot well be 
ſuppoicd to be in caurt for then the ſurrender bad been to the lord or ſteward, and there can be 
no reaſon why a ſurrender in court by words ſhould be of more validity then a ſurrender by 
words out of court. G. Treat. of Ten. 257. | 


: 2. A. deviſed that B. ſhould have a copyhold in fee (or 


deyiicd a copy hold to B. for ever) and afterwards a ſurtender 
8 is 


A 


Copyhold, 50 


is made unto the lord to grant the copyhold according to the 
will; the lord may grant to B. in fee. Godb. 137. pl. 162. 
29 Eliz. B. R. Allen v. Patſhall. 

3. A. copyholder in fee deviſed to his wife for life, and Supplement 
that ſhe ſhould ſell the reverſion for payment of his debts, to Co. 
and afterwards he ſurrendered to the uſe of his wife for life 3 
occording ta the will and deed [and died.] It was adjudged, 8. cox 
that ſhe might ſell this becauſe in his ſurrender he referred to Gilb. Treat, 
his will, and afterwards ſhe ſurrendered upon condition to why © 
pay 121. this was held to be a good fale according to the 
will. Cro. E. 68. B. R. Hill. 29 & 30 Eliz. Bright v. Hub- 
bard. 

4. A copyholder ſurrenders to the uſe of his laſt will, and 
he afterwards makes a will, the lands do not paſs by the will, 
but by the ſurrender ; for the will is only declaratory of the uſes of 
the ſurrender, Bulſt. 200, Paſch. 10 Jac. Semain's Cafe. 

5. Copyholder in fee ſurrenders to the uſe of his laſt will, Liu. Rep. 
which he ſaid he would leave with his partner Meſs ; Meſs dies; , Th 
h. recites the ſurrender, and makes his will. It ſeems the deviſee x, . C. 
all have the lands; for theſe werds, (that he would leave in 
the hards of his partner Moſs) are only words of demonſtration, 
and no way operative or reſtrictive of the operatiin of the ſurren - 
der or deviſe; and it is a rule in law, when an act is to be 
done, with reference to another thing, which is impoſſible, 
illegal, or variant, the act ſhall ſtand, and the reference be 
void, Gilb. Treat. of Ten. 258. 

6. A ſurrender was made to a /me covert, of copyhold 
lands, with p:wer reſerved to her to ſurrender it to ſuch uſes as 
ſhe by writing, or laſt will, in the preſence of 3 witneſſes ſhould 
dire or appoint. She made a will in purſuance of her power 
exccuted in the preſence of 3 witneſſes, and gave it to her 
daughter and heir. Afterwards ſhe made a ſurrender, toge- 
ther with her hutband, to the uſe of her huſband and his 
heirs; but this was made in the preſence of 2 witneſſes only, 
who ſubſcribed their names (as witnefles ;) but the deputy 
ſleward, who took the ſurrender, had ſet his name to it. On 
a bill by the huſband after the wite's death to eſtabliſh this 
lurrender, who would have the ſteward to be conſidered as 
a third witneſs, the daughter, the defendant, pleaded a title 
by the will, and alſo demurred, for that the plaintiff's title, ©. - 
it any, was only at law, and he might bring ejectments. Ld. 
Chancellor ſeemed to think the plea good, as a plea of the de- 
tendant's title, and the demurrer good likewiſe, as a demurrer 
to the plaintiff's title, But at laſt he over-ruled the plea, 
and allowed the demurrer, Abr. Equ, Cates 42. Trin. 1728. 

Cotter v. Layer. | 

7. If a copy holder after admittance ſurrenders the lands to Ibid.citesz, 
the uſe of his laſt will, and gives them to J. S. but the will Aae! 
s not atteſted by any witnels, yet J. S. is well intitled to the Cen 
lands; per Ld. Chancellor. Barnard, Chan, Rep. 11, 12. * and 


Paſch, 1740. Tuffnell v. Page, eller Lad. 


that 
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5 Copyhold. 

that the reaſons, that rhe party 15 in by the ſurrender and not ly the will, and therefore it is good, 
though there be no witnels at all; but that it is neceſſary that the will be in writing, and it it be 
ſo, it is ſufficient if it be ſigned by the party. And fo it is where a perſon is intitled to 
the truſt of a copyhold, though there was no ſurrender at all to the uſe of the will, nor the will 
atteſted by any witneſſes, yet it is ſufhcient to give the truſt of the copyhold eſtate, per Ld. 
Chancellor, and ſaid, that this is merely the caſe of à truit, and the teſtator could not make a 
ſurrender of it, Ibid, 11, 12, 13. | 


(K. a) Surrender. Take. Who ſhall take * 
the Deſcription. And what is Certainty ſut- 
ficient, Averment. 


1. II is not neceſſary that upon ſurrenders of copyholds, 
the name of the party to whole uſe the ſurrender is 

made, be preciſely ſet down, F by any manner of circumſtance 
the grantee may be certainly known, it is ſufficient, and therefore 
a ſurrender made to the Archbiſbop of Canterbury, or the Lord 
Aapor of Londen, or the High Sheriff of Norfolk, without 
mentioning either their chriſtian name or ſurname, are good 
enough, and certain enough, becauſe they are certainly known 
by this name without farther addition. Co. Comp. — 49. 
1. 38. | | "4 
2. So if I ſurrender to the uſe of the next of my blood, to 
the uſe of my wife, to the uſe of my brother or ſiſter, the ſur- 
renders are good without any additions, becauſe the grantee 
may certainly be known by thete words. Co. Comp. Cop. 
49. f. 35. 

” But if 3 ſurrender to the uſe of 3 or 4 of St. Dun/lan's 
pariſh, not naming the pariſhioners by their names, this ſurrender 
is utterly void. Co. Comp. Cop. 49. ſ. 35. 

4. If acopyholder will ſurrender to the uſe of the right heirs 
ef J. S. he being alive, this is void, becauſe it cannot take 
effect according to the intent of the grantor ; for he would 
have the grant to be executed preſently, which cannot be, in 
regard that J. S. can have no heir till after his death. Co. 
Comp. Cop. 49. ſ. 35. TOR | 

But where 5. A copy was granted ts J. S. and his ſon (without naming 
they were his name:) he avers, that at the time of the grant he had but 
% ine ſon only, and it was adjudged a good limitation to that 
jadged not ſon. Cro. J. 374. pl. 4. Mich. 12 Jac. B. R. Cob. v. Bet- 


good tor the terſon. 
uncertainty. 


Ibid. cited per Coke Ch. J. as 29 Eliz. Winkmore's Cafe. 


* 


Gilb. Treat. of Ten. 247. 


citcs S. C. accordingly, but adds, that Coke ſays, that it a man has more ſons of that 
name, this uncertainty may be helped by averments, but if a man furrcnders to the uſe of hu 
friend or cozen, this is void, and not to be helped by averment, for the uncertainty; ſo if the 
ſurrender be to the ule of I. S. or I. N.. Comp. Cop. 49. . g;- the fame point in 
totidem verbis. | 


(L. 2 


Copphold. 


52 


(L. a) In what Caſes a Surrender is neceſſary. 


A Copyholder cannot transfer his eſtate but by ſurrender; the 
reaton is, becauſe he has only an eflate at will, which is de- 
termined when he takes upon him to grant it over ; for that is a 
plain declaration of his intent, that he deſigns to hold the Jand 
no longer; ſo that he muſt ſurrender to the lord, and than 
he may grant another eſtate at will, which now the lord is 
compellable to do to hira to whoſe uſe the ſurrender is made. 
Becauſe the copyholder now has that ſettled intereſt and eſtate 
in the land, that his heirs ſhall inherit the land, whether the 
lord be willing or not; and ſo a copyholder hath power over 

| his eſtate, and not the lord; therefore 21 E. 4. Brian ſaid, 
that if the lord enter upon his copyholder, he might have treſ- 
paſs, So far it is now from being a determination of the 
copyholder's eſtates. Gilb. Treat, of Ten. 146. 

2, A copyholder in fee ſurrendered to the uſe of his will 
and deviſed his copyhold land to his wife, and that if ſhe had 
any iſſue by him, then to ſuch iſſue at the age of 21 years, and if 
he had no iſſue by her, then ſhe to chuſe 2 attornies, and they ta 
make a bill of fale of the lands to her beſt advantage; the Court 
held that ſhe hath authority by the will to name 2 attornies, 
who ſhall fell, and that they may make ſale and the yendee 
ſhall be in by the will, and there needs not any new ſur— 
render. Cro, J. 199. pl. 30. Mich. 5 Jac. B. R. Brent v. 
Sheppard.  * 

3. J. S. a copybolder in fee ſold all his copybold and other lands 
to J. C. by indenture of bargain ſale, and the leſſee of the manor 
entered and took poſſeſſion, and afterwards J. S. died ſeiſed, 
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and IF, S. his ſon and heir was admitted upon preſentment of the 
| homage, that his father died ſeiſed, and that the ſaid I, was his 
l heir, and afterwards . S. ſurrendered to the uſe of the plain- 
. tiff, who was admitted and brought ejectment; it was agreed that 


though a copyholder cannot convey his copyhold eſtate to a 


9 ſtranger without ſurrender and admittance, yet he may grant 
it it to the lord of the manor out of court by bargain and ſale, becauſe 
it the cuſtom is not between the ſaid lord and tenaut, but be- 
t- tween the tenants themſelves only; and judgment for the 
* Win. 66. 67. Paſch. 21 Jac. C. B. Haſſet v. Han- 
on. 5 
10 4. D. agreed for the purchaſe of a copybold, and purſuant to This is 
mn that agreement a ſurrender was made out of court to his uſe, then — 
1 he deviſed all his lands to R. B. &c. and died before admittance; be Chan. 


it was decreed that the copyhold lands ſhould pals becauſe the Caſes 99. 

teſtator had a title in equity to recover them, and the vendor — 3» Chan. 
_ Hood ſeiſed for him till a legal conveyance could be made. * 1 

9 Mod. 75. Marg, cites * 2, Chan, Rep, Trin. 15, Car. Davie tidemver- 
v. Beardtham, bis, 


* 
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5. If a copyhelder ſurrenders his copyhold, he cannot have it 
again unleſs by ſurrender, Mar, 21. pl. 48. Paſch. 15 Car. 
Anon. | 
For the 6. Copyholds in mortgage may be deviſed without the forma- 
mortgagor Jity of a ſurrender to the uſe of a laſt will, for the copy holder 
has no ellate . . 
a has only an equity of redemption. Vern, R. 69. pl. 65. 
whereof to Mich. 1682. Brent v. Beit. 


make any 
turrender. Ch. Prec 322. in cafe of Greenhill v. Greenhill. Toth. 142. cites Mich. 14 


Car. Highgate v. Highgate S. P. 3 Mms's Rep. 338. pl. 96. Trin. 1735. King v. 
King and Ennis. S. P. 


7. Surrenderee of cepybold lands ofſigns them, together with 
freehoid lande, to J. S. Per Lord Chancellor the copyhold 
53 ] could not pals but by ſurrender only and not by conveyance, 
| 2 Ch. Caſes 43. Hill. 32 & 33 Car. 2. Knight v. Cook. 
1 8. Cuſtemary lands within the County Palatine of Cornwall, 
220. S. C. though they paſs by leaſe and releaſe, yet by the cuſtom 
= 4 cannot be devited without a furrender, yet one, who has an 
S. C. equitable intereft only, and not the legal eſtate, may deviſe them 
without making a ſurrender. 2 Vern. R. 679, pl. 604. Hill. 
1711. Greenhill v. Greenhill. | 
9. Mod 68. 9. Where a perſon purchaſes land in the name of another, or 
S. C. and at- has only an equitable and net the legal eſiate, he may devife the 
Armed in ſame without a ſurrender; per Parker C. 10 Mod. 519. 529. 
the Houſe of . P 
Lands: Mich, 10 Geo. 1. in Canc. Acherley v. Vernon. 
| uo. An equity of redemption of a copyhold may be d. viſed 
without being ſurrendered to the uſe of a will. 3 Wms's. Rep. 


358. pl. 96. Trin. 1735. King v. Ning and Innis. 


(M. a) Surrender. Want of Surrender, or de- 
ſective Surrender. Supplied in Equity. In 
what Caſes. | 


> „ Copyholder in fee ſurrenders te the uſe of one, and to 
his heirs, upon condition of redemption, writes down his 
debts, and willeth part of his copyhold to be fold for payment 
bis debts after his death ; one of the creditors payeth the 
money at the day to the mortgagee, who nevertheleſs inrol- 
Jeth the ſurrender afterward, this other creditor complains 
againſt him and the heir in Chancery, and had a decree that 
the copy hold ſheuld be fold for the payment of debts, and 
remainder of it (if any were) ſhould deſcend to the heir, for 
although the deviſe of the copyhold be void, yet to take it 
from the ſurrenderee, (who held it only for money to be 
paid) and to pay him and the other creditors therewith, hath 
good warrant in equity, and the heir hath no wrong, for that 
it was gone from him by the ſurrender lawfully, Cary's Rep. 
G, 10. cites 41 Eliz, 
2. A, purchaſed a copyhold fer the lives of himſelf and B. and 


C. tis jens, A. alone paid the fine. A. agreed to ſurrender ow 
his 


Copyhold, 


his title to J. S. who paid the purchaſe monty agreed upen. A. 
died before any ſurrender made. Then J. S. died. His execu- 
tors brought a bill againſt the ſons of A. to compel them to 
ſurrender the copyhold according to the —_—_— and de- 
creed accordingly, Chan. Rep. 272. 18 Car. 2. Greenwood 
v. Hare. 

3. A. covenanted with the truſtees to ſettle freehold lands on 
himſelf and M. his wife for life for part of her jointure, re- 
mainder over, and to ſurrender certain copyheld lands to the ſame 


uſes, and in going to make a ſurrender he fell ſick by the way, 


but made a letter of attorney to others to do it, but died be- 
fore it was done. The remainders limited were to the heirs 
male of the body of A. by M. remainder to the heirs male of his 
body, remainder to B. brother of A. and the heirs male of the body 
of B. remainder to the heirs of A. The heir male of B. prayed 
a conveyance of the copyhold; Lord Keeper ſaid, that if A. 
had had a ſon by a former wife, no relief could be had againſt 
him upon this covenant, which as to the plaintiff was merely 
voluntary, and if A. and B. were both living, B. could not 
inforce A. to execute the covenant though M. might, and 
diſmiſſed the bill. Ch. Cafes 243. 14. January 1674. Belling- 
ham v. Lowther and Wentworth. | 

4. Supplied in favour of a jzintreſs, Fin. R. 388. Trin. 
30 Car. 2. Marlow v. Maxie & al. 

5. The plaintiff having contracted with the defendant's father 
for the purchaſe of a copyho!d eftate, the plaintiff paid the pur- 
chaſe money, and the aefendant's father agreed to ſurrender the 
premiſſes at next court, ard ſaid, he had made a ſurrender 
lately to the uſe of his will, which would enure to the benefit 
of any purchaſor, but before next court day, and any ſurrender 
made, the defendant's father died. This Court decreed the de- 
fendant when he came of age to ſurrender effectually the pre- 
miſſes to the plaintiff, and the lord of the manor preſently to 
admit the plaintiff tenant to the premiſſes. Chan. Rep. 218, 
219, 33 Car. 2. Barker v, Hill. 

6. Surrender being to one copyhslder only was ſupplied againſt 
the heir in favour of the younger children. Vern, 132. pl. 
120, Hill, 1982. Hardham v. Roberts. 

7. By the cuſtom of the manor of Velminſter Prima in De— 
vonſhire, every copyheld tenant of that manor may, in the preſence 
of two witneſſes, nominate his ſucceſſor, and ſuch nominee thalf 
enjoy the lands after him for lite, ard the per/5n who nominates 
may except any part of the lands to any other perſon, yet the nominee 
continues tenant to the lord for the whole, but the perſon to whom 
any part is excepted ſhall enjoy any part during his life; and if 
any tenant dies ſeiſcd, leaving a wife, and makes no nomination, 
then the wife ſhall have the tenement during her life, elje it goes 
to the lord; a copyholder by his will intending to give the greats/t 


wife perſuades him to nominate her to the whole, and that ſhe would 


Live the gedſen the part defigned for him; decreed againſt the 
Wife, 


S. C. cited 
Arg. 2. 
M'ms. Rep. 
249. in caſes 
of Oſgood 
v. Strade, 


[ $4 ] 


art of his eftate to his godfon, and the other part to his wife, the 
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wife, notwithſtanding the flatute of frauds and perjuries, 
Chan, Prec. 3. pl. 3. Hill. 1689. Deveniſh v. Baines. 
8. Chancery will help the want of a ſurrender in caſe of a 
| purchaſer ; per Hutchins, 2 Vern. 165. Trin. 1699. in Caſe 
of Hitchox v. Sedgwick, > ons 
But A. de- g. Equity will ſupply the want ok ſurrender of a copyhold 
+ OB as well for an elier ſon as a younger, in caſe of Gavelkind copy- 
ing borough hold, if it appears to be the intent of the will, that the eldeſt 
Englih to fon ſhould have the copyhold, paying a legacy thereout to the 
- rote oy youngeſt ſan; per Lds. Commiſſioners, 2 Vern. R. 163. pl. 152. 


ſon and 

houſes in Trin. 1690. Bradley v. Bradley. | 

London to 

his youngeſt ſon. The houſes were ſoon after burnt down and the youngeſt ſon never entred 
upon them. The court therefore as this caſe way c17cumſtanced would not tupply the defect of 4 


| ſu:render, 2 Vern R. 265. pl. 251. Paſch. 1692. Cooper v. Cooper. 


10. A copyholder in fee, having iſſue two daughters, de- 
wiſed a copybold eſtate to his younger daughter, whereby her for- 
tun? was mad: much more conſiderable than the eldeſt ſiſter's, and 
there being no ſurrender made to the ule of his will, the queſ- 
tion was, Whether that defect ſhould be ſupplied in this 
court; for although that defect is generally ſupplied, where 
it is for a proviſion for a wife or child, yet in this caſe, in caſe 
it were not ſupplied, her fortune would have been equal to 
her other ſiſtet's and the copyhold would have deicended 
equally to them both; yet notwithſtanding it was ſupplied 
here, being intended a proviſion for a child, though it made 
her ſuperior to her elder ſiſter in fortune. Ex Relatione Wri 
Polev. 2 Freem. Rep. 234. pl. 305. Baker v. Jennings. 

11. Decreed that all deviſes by copyholders for the uſe «of 
children or creditors, and all charges made by them upon their 
lands for the benefit of children or creditors, will be good in 
a court of equity, though there was no ſurrender to theſe 
uſes. 3 Salk. 84. pl. 5. Paſch. II W. 3. Pope & al. v. Gar- 

land. | 

55 J 12. A younger ſon brings a bill, and ſurmiſes that a copyhold 
which his father had deviſed ts him by will was ſurrendered to 
the ule of his will, or however that being for the advance- 
ment of a chiid, it ought to be made good here. He made 
no proof of any ſurrender, nor that a court was called for 
that purpoſe, nor any proof that auy of the court rolls were 
loſt (which was pretended) and he was well provided for, with- 
cut this copyhila, and the elder brother was in poſſeſſion 20 years, 
by con ſent of the plaintiff ; ſo the bill was diſmiſſed, with colts. 
Abr. Equ. Caſes, 123. Paſch. 1700. James v. James. 

2 Vern. 62. 13. Chancery ought not to ſupply the want of a ſurrender 

e in favour of a grandſon, but only of a ſon or daughter, and 

of Litton- not then neither if it was to diſinherit the eldeſt ſon, but prior 

Strode v. proviſion is not material, in domo procerum, by which a de- 

= boo cree of Lord Somers's was reverſed. 1 Salk. 187. pl. 6. in 

——Upon time of W, 3. Kettle v. Townſend. 

citing the 

caſe of Keule v. Townſend by Mr. Pooley, in the caſe of Watts v. BuLLtas, Mich. gh 


Copyhold, $5 


the Maſter of the Rolls then in court with Ld, K. Wright ſaid, that it was his opinion, that ſuch 
a deviſe without a ſurrender ought to be made good to grand-chi/dren as well as to children, and 
that if the ſame caſe was to come on then in the Houſe of Lords it would be ſo ruled, and that 
he had and would decree it ſlo. Wms's. Rep. 61. : 
And in a note there added to the report of the cafe of Watts v. Bullas, it is faid, that the like 
was declared by Ld. Harcourt, in the caſe of FxztsToNE v. Raxr, Trin. 1712. and the note 
fays, that it is obſervable, that the caſe of Kettle v. Townſend being cited before Ld. Cowper 
in the caſe of FuUx8AKER v. Roningon, — 1717) his lordſhip doubted thereof, in regard 
that the grand/ather, by the af of 43 Eliz. for maintaning the poor, is bound to maintain 44 
grand-child, which he {aid he believed was not taken notice of in that caſe. Ibid, 61. 


14. Ceſiy que truſt of a copy hold deviſed it to his wife, and 
the truſtees were decreed to ſurrender accordingly. 2 Vern. 
498, 499. pl. 449. Paſch. 1705. Burkit v. Burkit. 
15. A mortgage ſurrender was made to A. to ſecure 2col. 
hut was not preſented at the next court, and fo was void ac- 
cording to the cuſtom of the manor. Some years after the 
mortgagor (the mortgage money not being paid to A. agrees 
to ſell to B. for 400 l. but B. having notice of the former ſur- 
render takes a ſurrender in C's, name who had no notice, and 
agrees to become the purchaſor, and pays the conſideration 
money; and upon a bill for relief by A. againſt B. and C. 
C. pleads his being a purchaſor without notice, the preſent- 
ment of his ſurrender and admittance, and the non-preſent= 
ment of the ſurrender to A. till long after. Adjudged that 
this notice was ſufficient to affect C. and decreed C. to pay 
A's. money or ſurrender to him; and though C. did not em- 
ploy B. to purchaſe for him, or knew any thing of it till 
after B, had agreed and taken the ſurrender in B's. name, yet 
he approving it afterwards made B. his agent ab initio, De- 
creed at the Rolls and afterwards by Lord Cowper. 2 Vern. 
_ pl. 547. Paſch. 1708. Jennings v. Moore, Blincorne 
al. 
16. Chancery will not ſupply the want of a ſurrender of a 
copyhold for a deviſee to diſinherit an heir at law; per Tracy J. 
hey R. 187. Trin. 7 Ann. Litton, alias, Strode v. Falk- 
and, | | 
17. It will help no further than a /n, a wife, or a cre- 3 Chan, 
diter; per Trevor Ch. J. and Ld, Chancellor. 3 Chan. Rep. Rep. 2 
187, 188. Trin. 7 Ann. 2 
ot charitable 


: 5 uſes. 
18. A. on the marriage of B. his ſon makes a feoffment of 2 verm. 636. 


certain freehold lands by the name of ſuch and ſuch farms in truſt pl. 594. 
for B for life, then to his intended wife for life, then to his 8 
firſt ſon, &c. and for want of ſuch iſſue, then in truſt took it, that 
for the right heirs of B. It happened, that 8 acres, part of one nothing was 
of thoſe farms, were copybold, and there was a cevenant in the — 
deed, that A. ſhould ſurrender thoſe 8 acres to the uſes as the frechold, 
freehold lands were therein limited. B's. wife dies without andafirmed 
Tue, fo that truſt of the fee-fimple was in B. who mortgages che de. 
the farm of which the 8 acres were parcel by the name of ſuch a [ 56 J 
farm, with the general words, All and ſingular the lands and 
tenements, parcel thereof, or uſuallyoccupied therewith &c. 


but 
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but does not mention the 8 acres of copybold by name, nor is there 
any covenant in the mortgage deed to jurrender them. B. dies, and 
his heir conveys the equity of redemption to the mortgagee, 
and afterwards A. at the requeſt of the heir of B. ſurrenders 
the 8 acres copyhold to J. S. to whom A. was indebted by 
judgment. Upon a diſpute between the mortgagee and J. S. 
it was ſaid, per Cowper C. that the copy hold lands were never 
by the mortgage under any ſpecifical lien, and that the mort- 
gage reciting the ſettlement in which the copyhold lands ap- 
pear, and the mortgagee taking no care to get a conveyance 
of them, nor ſo much as naming them, he ſhould hold, that 
if the freehold lands were ſufficient the copy hold ſhould not 
paſs by the deed, though there was no creditor or purchaſor 
in the caſe, and if fo J. S. hath both /aw, ard the better eguiry 
on his ſide; and he relied upon that ſubſtantial difference, 
where there is a /pec:fick lien, and where not, which diſtinguiſhes 
this caſe from that of Taylor v. Wheeler, where the copy- 
hold was ſpecifically bound by the mortgage. G. Equ. R. 
13. Hill. 7 Ann. Oxwith v. Plummer. 
19. Bill to have an account of the real and perſonal eſtate 
of their father, and a partition of his real eſtate, 
The caſe was, B. having ſeveral freehold and copyhold 
lands, deviſes all his lands, geods and chattels to his three ſons, 
equally ts be divided between them, and deviſes over and above this 
1001, to his elit, provided he gives a lawful, good, and general 
releaſe to his two younger brothers, and by bis codicil appoints, 
that if one of his younger ſons ſhould die or marry in his minority 
without confent of his executors, then his portian to go to the other 
 Jounger fon. | 
24 Point, if the copyhold lands ſhould paſs by his deviſe 
without a ſurrender to the uſe of his will? Ld. C. was of 
opinion, that the copyhold lands do not pals by the devile 
for want of a ſurrender to the uſe of the will, though in the 
cafe of younger children, becauſe there are freehold lands lo 
 fatisfy the words of the will, MS, Rep. Mich. 12 Ann. Canc. 
Bullock v. Bullock. 
De fegiue 20. Andrew Burton was ſeiſed of freehold, leaſehold, and 
ſurrendet of copyhold land, and fo ſeiſed made a ſurrender of his copy bold 
OTE po 8 to the uſe f his laſt will (he delivered the ſurrender to his tenant 
a laft will of the copyho1d [who was on? of the cuſlomary tenants of the manor | 
ſupplied, 7g be preſented at the next court, but took it back from him, and 
1 both the ſaid Andrew and his tenant were at a court held ſhortly 
forthebenefit after, but did nit preſent the ſurrender ) whereby he deviſed his 
of = | _ city held to Ardrew his eld, ſin, and the heirs mal: of his body, 
_ 7.1, the remainder to Cornelius his 2d fon, who was by a 2d venter 
Feb. 18. wand the heirs male of his body, remainder to Barton his 3d fon and 
wy Lloyd the heirs male of his body, remainder to his own right heirs. 
TS Cc The devifor died, leaving the ſaid 3 ſons and one daughter, wh9 
cited 3 was ty the firſt venter the cldeſi ſon entered upon the copyhold, 
Wrs'sP.D. and recerved the rents and profits of it during his life, but did not 


8 preſent the ſurrender, and died without i ue, whereupon his 7 
0 
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of the whole blond, wife to the defendant Floid, claimed as Heir cellor, Trin. 


at law to her brother, whom ſhe conceived to be ſeited in fee 
for want of a ſurrender; the tenant attorned to the defendant 
in right of his wife, whereupon the plaintiff, 2d wife of An- 
drew the father, brought her bill as guardian to her two fons, 
Cornelius and Barton, to have the copyhold according to the 
will; the counſel for the defendant inſiſted, that the want of 
a ſurrender ought not to be ſupplied in this caſe, becauſe th- 
younger ſons have an ample proviſion ly the will, beſides the in 

tended cofyhali, and that the Court of Equity ſupplies the 
want of a ſurrender againſt the heir at law only where the 
intended eſtate is the ſole proviſion made for thoſe to whom 
ſuch eſtates are deviſed: they further 1%, that though the 
Court will ſupply the want of a farrender for the benefit of 
younger children where there is a ſufficient proviſion for them 
beſides, yet in th's caſe it ought not, becauſe the ads of An- 
drew the fatocr, ſubſequent to his makins the ſurrender, meu 
to a revocation of it; and manifeſt his deſign to be, that the 
ſorrender ſhould not he prefented, as hrs taking it back fi m 
hi: tenant to whom he hai given it to preſent, and his neglecting 
to preſent it at court at which he was preſent, and had an oppor- 
tunity to do it ; but Trevor, Maſter of the Rolls, decreed for 
the plaintiff, and as to there being a ſuthcient proviſion by 
the will for younger children beſides the copyhold, he ſaid 
that the parent was the only judge of that, and as to thoſe 
acts of the teſtator, which it was faid amounted to a revo= 
cation of the ſurrender, he ſaid they did not, and that if it 
had been the teſtator's deſign that the copyhold ſhould not be 
ſurrendered to the uſe of his will, he ſhonld have revoked it, 
and obſerved that there was not ſe much as pars! evidence of a 
revocaticn, his cauſe was reheard before Harcourt Lord 
Chancellor, who afhrmed the Matter's decree, and that the 
defendants ſhould join in a ſurrender purſuant to the will. 

MS. Rep. Mich. 12 Ann. Canc. Burton v. Floid and Cx. 

21. It was denied to be ſupplied in cate of a wif to whom 
the huſband deviſed it by his will, it being ſuggetied, that the 
was otherwiſe amply provided for cut of the te/tator's freehaid 
and perſonal ale, but the heir at law had no other proviſien but 
the copyhald, whic9> was but 30 l. per annum, whereas the provi- 
lion for the wife was according to her fortune, which was 
upwards of 30001. but the Court ſent it to the Maſter to in- 
quire into the facts and report it ſpecially before they could 
make any decree in it. G. Equ. R. 121. Mich. 2 Geo. 1. in 
Canc. Biſcoe v. Cartwright, 

22. A. ſeiſed of copy hold lands, and alſo of a conſidera- 
ble eſtate in fee, which he had ſettled on a Papiſt, contrary 
to the ſtatute of 11 & 12 V. 3 car. 4. to furrender the copy- 
holds, for he had made a letter of attorney to IA. &. to ſurrender 


1734, as de- 
creed firſt 
by Sir John 
Tr. vor, at 
the Rolls in 
Trin. 1712, 
and athrmed 
by the Ld. 
Chancellor 
in Mich. 
9 

171g: and in 
a note there 
by the re- 
porter 
marked [A] 
he cites the 
S. C. from 
the Regiſ- 
ter's book 
according- 


ly. 


them, and the /teward or tenant reſuſed to accept the ſurrenver, 


inſiſting that they ought to keep the letter of attorney, upon which 
they broke off, and no ſurrender was made; and Cowper C. 
Vol. VI. F thought 
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thought this a lucky accident in favour of the heir, which 
equity ought not to deprive him of any more than if the copy- 
holder and the lord had d:Jagreed about a fire, which had pre- 
vented a furrender, and that this being a vs/untary conveyance Was 
not to be afliſted in equity, as a conveyance to a wife or a child 
would be. but it did not appear that A. had done all in his power 
to make the ſurrender, and therefore the Court declared that 
the title to the copyholds was in the heir. Wms's. Rep. 3545 
355. Trin. 1717. Vane v. Fletcher, 

23. But if the heir had done any thing to prevent the accept- 
ance of the ſurrender it had been material ; per Cowper C. 
Ibid. 355. | 

— Charles Rowley deviſed copyhold lands to his daughtcre, 
without ſurrendering them to the uſe of his laſt will and died; 
Carew Rowley, his ſon and heir, entered, and mortgazed them far 
| 4001, the mortgagee aſſigned his mortgage to one of the plain— 
i titfs. The firſt queition was, whether the want of a ſut— 
render ſhould be ſupplied for the benefit of the davghters, 
ſeeing they had a very large proviſion beſides the copyhold 
lands? The ſecond was, whether the mortgage which was 
N taken and aſſigned without notice of Sir Charles's deviſe, 
1 ſhould be firſt diſcharged * Cowper Ld. Chancellor, as to the 
firſt decreed that the want of a ſurrender ſhould be ſupplied 
[ 58 ] for the benefit of the daughters notwithſtanding their other 

proviſion, becauſe the father was the beſt judge what 
was a ſufficient proviſion tor them. As to the ſecond, he de- 
creed, that the mortgage being had without notice ſhould be 
firſt diſcharged, there having been laches in the daughters. 

MIS. Rep. Mich. 4 Geo. in Canc. Weeks v. Gore. 
Id. 137- 25. A. had iſſue two ſons B. and C. B. died, leaving H. a 
_—_ ſon. A. being ſeiſed in fee of freehold and copyhold lands, de- 
Love in viſed all his meſuages and lands, whether freehold or copyhold, 
Le. Har- to H. his grandſon and heir at law for life, remainder to the firſt 
Od tobe and other fons of H. in tail, remainder ta daughters of H. in tail, 
in point. remainder to C. in fre. A. died without making any ſurrender 
3Wms's. to the uſe of his will, but had made other proviſion for C. H. 
N. died without iſſue, but ſurrendered the copyhold to the uſe of 
of Cook v. his will. and deviſed it to his mother in tee. lt was decreed 
ey at the Rolls, that this being no preſent proviſion intended 
Cordial. for C. the defect of a ſurrender ſhould not be ſupplied; but 
Id. C. Talbot reverſed the decree, and ordered the defect to 
be ſupplied; and as to other proviſion being made for C. he 
ſaid, that it had been often held here, that he father is the 
fole judge of the quantum of the proviſion, and as to this re- 
mainder to C. not being to be intended as a preſent provis 
lion, he held this to be a proviſion, though not ſo good an 
one as a preſent proviſion; that in this caſe it could not be 
fa:d, that the heir was difinherited, for when this remainder 
is to take place, C. then becomes heir at law himſelf by the 
default of iſſu of H. Nor can it be ſaid that there is an heir 
unprovided for; tor though he is made only tenant for lite, 
| yet 
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yet there are limitations to all his iſſue, who are to take be- 
tore C. the plaintiff, Caſes in Equ. in Ld. Talbot's Time. 
35. Trin. 8 Geo. Cook. v. Arnham. 

26. The defect of ſurrenders has been ſupplied even where 
the cotyhold intended to paſs has made but fart of the proviſion, 
and ſo not liable to the objection of leaving the child ut- 
terly unprovided for in caſe the defect was not ſupplied ; for 
the court has never yet entered into the conſideration of the 
quantum proper for each child; per Ld. C. Talbot. Caſes 
in Equ. in Ld. Talbot's Time, 36. Trin. 1734. in Cafe of 


Cook. v. Arnham. 


27. A, ſeiſed of freehold and copyhold lands, deviſed all So in caſe 


bis real and perſonal eſtate for payment ¶ his debts, but made no 
{urrender of the copyhold. The perſonal eſtate and the free- 
hold were not ſufficient to pay the debts. Ld. Cowper would 
not ſupply the defect, becauſe the words did not expreſs the 
copyhold, or ſhew any intention to paſs it ; but it was faid, 
that where there was no freehold at ail, the Maſter of the Rolls 
had ſupplied the defect of a ſurrender. Ch. Prec. 407. pl. 
275. Trin. 1715. Challis v. Caſborn. 
28. Surrender is not to be ſuppli-d where it will put the 
'ounger children in better condition than the elder, Iich. 1729. 
in Cale of Roſs v. Roſs. 


do it, for they will not do it in all cafes. 2 Freem. Rep. 115. pl. 128. agreed 
Anon, | 


29. One by will charges all his worldly eſtate with his debts, 
and dies ſeiſel of freehsld and cotybold eftates, which he particu— 
lurly diſpoſes of by the will; the copyhold, though not ſur- 
Tendered to the uſe of the will, ſhall yet be applied to the pay- 
ment of the debts pari paſſu with the freehold ; and it had 
been ſufficient if the teſtator had only ſaid, I charge my cefy- 
hold land with the payment of my debts; in which caſe equity 
would have ſupplied the want of a ſurrender. 3 Wms's. Rep. 
95, 97. Hill. 1730. Harris v. Ingledew. 


the heir, that would have made it neceſſary that the heir ſhould be a party, becau 


of legatees 
it will not be 
ſupplied. 
Abr. Equ. 
Caſes 123, 
pl. 12 Hull. 
1699. Rafter 
v. Stork. 


It is the cir- 
cumſtances 
ot the caſe 
that induce 
the court to 


Hill, 1 690. 


This the 
reporter ad- 
mits to be ſo, 
but ob- 
ſerves, if it 
were but an 
equitable 
charge, 

and the legal 
eſtate of the 
copyholder 
had de- 
ſcended to 
ſe otherwiſe 


the legal eſtate of the copyhold could “ not be conveyed to a purchaſer; but if it had appeared 


(which he thinks did not) that the heir at law had, ſince the teſtator's death, conveyed 


away all the 


copyhold eſtate, then indeed the grantee of the heir being capable of conveying to the purchaſer, 


* might not be neceſſary to make the heir a party. 3 Wms's, Rep. 97. [ * 59 


20. Bill by the plaintiffs for an injunction againſt the de- 
fendant, eldeſt ſon of a copyholder, to make good the defect 
of a ſurrender of a copyhold in favour of a wil, whereby the 
father gave this copyhald, and all other his eftate for the mainte- 
nance of the plaintiffs, his younger chilaren, till 21, and then to 


be divided among jt the plainuffs, and the defendant to have 4 


Hare. Lord Chancellor ſaid the rule is, when the eldeſt fon 
1s totally diſinherited not to interpoſe, and this rs very near to 
a total diſinheriſon, the eldeſt not being to have any thing till 
the youngeſt are of age. Injunction denied, MS. Rep. Mich. 
Vac. 1733. Hicken & al. v. Hicken. 

Wet F 2 31. Tf 
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2 Le. 197. 
pl. 217. 
Hill. 29 
Ehz. C. B. 
Anon. S. C. 
in totidem 
verbis. 


Le. 174. pl. g 
i 243- 9. C. 
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3. If a man deviſes all his lands, tenements, and beredita ments 
in Dale, in truſt to pay his debts and legacies, and the teſtator has 
fem freehold and ſome cop ybold lands, there, only the freehold 
lands ſhall paſs ; for his will muſt be intended of ſuch lands 
and denements, as are deviſeable in their nature; otherwiſe 
if the\teſtator had ſurrendered his copyhold lands to the uſe of 
is wyll, becauſe this ſhews he did intend to deviſe his copy- 
Hod; but even in the firſt cale, if the freehold were not Juffi- 
cient to pay his debts, when the teſtator deviſes all his lands in 
truſt to pay his debts, it ſeems rather than the debts ſhould 
go unpaid, that the copyhold ſhall in equity paſs. 3 Wms's. 
Rep. 322, 323. pl. 83. Trin. 1734. Haflewood v. Pope. 
32. Where a man devi/es his real eſtate to be ſold to pay 
debts and certain pecuniary legacies, and jubjeft to his debts and 
legacies deviſes his perſonal ejtate to his ſiſter, this court will 
not ſupply the defect of a ſurrender ot the copyhold to the 
uſe of the will it the other e/tates juffice to pay the debts, Caſes 
in Equ. in Ld. Talbot's Time, 78. Patch. 1735. Mallabar 
v. Mallabar, 


(N. a) Operation and Effect of a Surrender. 
1. A Cappy helden made a leaſe for years, with licence &c. ren- 


dering rent, and afterwards he ſurrendered the rever ſien, 
w:ith the rent, to uſe of a flranger who was admitted; it was 
held by Rhodes and Windham, Tuitices, that the ſurrender 
and admittance were in nature of an inrolment, and fo amount 
to an attornment, or at leaſt do ſupply the want of it. 1 Le. 
257. pl. 408. Hill. 28 Eliz. C. B. Anon. 

2, Tenant for life, the remainder in fee of a copy hold, he in 
the remainder made à leaſe by parel; tenant for life, and he in 
the remainder, jein in a ſurrender to the uſe of him in the re- 
mainder in fee; it was the opinion of the juſtices, that the 
leaſe was g19d againſt him in remainder, and that by the fur- 
render of the tenant for life to the uſe of him in the remainder, 
his eſtate is drowned in the fee, and as it were extinct, and 


cannot hinder the leaſe to have operation, Cro. E. 160. pl. 


And the ſure 
readeror 
{hall have 
the profits, 
Noy 1 52. 


49. Mich. 31 & 32 Eliz. B. R. Dove v. Williot. 

3. The fee-ſimpie of a copyhold ſurrendered to the uſe of a man's 
will remains in the capybeluer, and not in the lord. 4 Kep. 23. 
a. Paſch. 39 Eliz. B. R. Fitch v. Hockley. 


Hill. 3 Jac. C. E Allen v. Nam. Cro. E. 441, 442. pl. 4. S. C,,—Gilb. Treat. of Ten, 
319, 320. citcs S. C. 
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4+ If a copyholder ſurrenders his land to the uſe of a flranger, 
in conſideration that the ſame ſtranger ſhall marry his daughter 
before ſuch a day, if the marriage ſucceeds not, the ſtrange 
takes nothing by the ſurrend-r; but if the ſurrender be in 
con/i.eration, that the ſiranger ſhall f ay ſuch ſum of money at ſuch 
a day, though the money be not paid, yet the ſurrender ſtands 


good, Calth, Reading. 36, 37. 
** | 3. A. 
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5. A right or condition cannot be given or determined by 
ſurrender, but by releaſe. Cro. J. 30. pl. 11. Trin. 2 Jac, 
B. R. Hull. v. Sharbrook. 

6. Copyholder made a ſurrender to the uſe of his ſccand ſon 
for life, after the death of him and his heirs ; adjudged no good 
ſurrender; for though it be good in a will, yet implication ir 
not good in a ſurrender ; and in copyhold cafes a ſurrender to the 
uſe &c. is no uſe, but an explanation how the land ſhall go, 
Brownl. 127. Hill. 5 Jac. Allen v. Nath, 

7. If there are !wo [joint] copyholders, and one ſurrenders 10 
the uſe of his will, and makes his will &c. and dies, there 
ſhall be no ſurvivorſbip; cited by Coke Ch. J. as adjudged. 
Noy. 152. Hill. 5 Jac. 

8. Surrender and admittance in court are public ads, 
whereof every tenant may take notice, and if copyholder ſur- 
render the reverſion of 2 parts of his copyhold in leaſe, the 
ſurrenderee may avow after admittance without attornment. 
Lev. 40. Trin. 13 Car. 2. B. R. Bluck v. Mole. 

9. Surrenderee of copyhold is within the equity of 32 
H. 8. 3. to bring debt or covenant again/t the leſſee. I Salk. 
185. pl. 2. Mich. 3 W. & NI. B. R. Glover v. Cope. 

10. Admittance relates to ſurrender, and ſurrenderee's t:t/z 
began by the ſurrender, 1. Salk. 185. pl. 3. Paſch, 5 & 6 
W. & M. B. R. Benſon v. Scott. 

11. Copy holder in fee ſurrendered into the hands of the lord 
to the uſe of himſelf and the heirs male of his body, but died with- 
out admittance upon the ſurrender, It was unanimouſly re- 
ſolved, that without admittance on the ſurrender he conti- 
nues ſeiſed in fee as before; for the lord could otherwiſe have 
no remedy for his fine &, Holt's Rep. 165. pl. 10. Trin. 
5 Ann. Brown y. Dyer. 
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4 Rep. 25. 
b. Kite v. 
Queinton, 


Supplement 
to Co. 
Comp. Cop. 
67. 1; 
S. P. in caſe 
where the 
copyholder 
does ſut- 
render his 
copyhold 


in the court of the manor to the uſe of the lord himfelf (which he may do) there, by ſuch a ſur- 
render, the Jand is immediately veſted in the lord without any other act done or required be- 


eauſe the lord cannot take a ſurrender to make thereof an admittance to himſelf, 


(O. a) Operation and Effect of a Surrender, In 
what Caſes it ſhall be a Diſcontinuance. 


I, A PMITTING the copyhold lands may be intailed, 

then a ſurrender thereof by the tenant in tail zs @ d./- 
continuance to put the iſſue to his action; for he mult take it 
ſubject to all the inconveniences which an eſtate tail at com- 
mon law is ſubject to. Cro. E. 717. pl. 43. Mich. 41 and 
42 Eliz, C. B. Eriſh v. Reeves. 

2. If there hath been a cu/tom in a manor that plaints ſhould 
be proſecuted there in nature of real action, if a recovery be had 
upon ſuch plaints again/t tenant in tail, it is a diſcontinuance 
for ſince the cuſtom warrants the recovery, it is an incident to 
buch a recovery by the common law, that it ſhould be a diſ- 

EY tinuance, 
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tinuance, which it ſ-ems is drawn from the nature of the 
thing ; that a judgment given in a court of judicature ought 
not to be avoided, but by matter of as high * a nature, viz. by 
a recovery in a court of judicature, and not by the entry,of the 
party that hath right. Gilb. "Treat. of Len. 176. 177. 

3. There are caſes that a ſurrender is a diſcontinuance of 
an eſtate tail in copyhold lands, and my Ld. Coke ſays, that 
a ſurrender by cuſtom may bar an eſtate tail; but theſe opi- 
nions for diſcontinuing by ſurrender do not ſeem to be 
grounded upon that reaſon or authority, as the contrary opinion 
15; for there are more reaſons again/? it than for it. Gilb. 


Treat. of Len. 178. 179. 


(P. a) Surrender. Good in reſpect of the Eſtate 


of the Surrenderor. 


1. A IV:man cotybolder for life tork a huſband, the reverſion of 

the ſuid copybold was grant: to 3, viz, to A. B. and C. 

cum acciderit poſt mortem, ſurſum-redditionem, or forisfatt. for 

their lives ſucceſhvely according to the cuſtom ; the huſband 

ſurrendered to the uſe of A. for life, to whom the lord granted it 

by copy for the life of A. and C. and B. died, It ſeems to divers 

Juſtices and ſerjeants that C. ſhall not be admitted; for after 

the death of the huſband the wife may enter, or have her þ/aint in 

nature of a (ui in vita, but during the life of her huſband the 

lord may retain it in his own hands in nature of an occupant, 

after the huſband. But further the huſband and the wite 

would have releaſed to C. and the lord would not receive it, 

nor hold a court, but he was enjoined in Chancery to hold 

court, or to avoid poſſeſſion. Dyer 364. pl. 38. Trin. 9 Eliz. 
Roſwell's Cale, 

Afar the 2. Surrender by the heir beforc admittance is good, but this 

death of ſhall not prejudice the lord of his fine by the cuſtom of the 

tenant lor manor due to him on deſcent. 4 Rep. 22. b. pl. 1. Mich. 


life re- | : 1 3 
maind:r-man 23 and 24 Eliz. C. B. Brown's Caſe. 

before ad- | 

mittance may ſurrender the land, for the firſt admittance was ſufficient. 4 Le. 117. pl. 226, in the 
time of Queen Eliz. Hegger v. Felſton. — The heir of a copyholder before his admittance held 
by the copy of his anceltor, and fo he has title, but a ſurrenderee can have no title before admu- 
tance; Arg. Sy. 146. Mich. 24 Car, B. R. in caſe of Barker v. Denham. 


Mo. 596. 3. If a nan ſeiſed of a copyhold in right of his wife ſurrender! 
pl. 813. . h 5 1 h . 8 0 4 
S C. . #t 10 the uſe of another in fee, who is aamitted accordingly, an 

judged by the baron dies, this is no diſcontinuance to the wife or her heirs, 
all the ju but that the wife may enter, and neither ſhe nor her heir ſhall 
mee” be put to ſue a cui in vita. 4 Rep. 23. pl. 4. Paſch. 35 Eliz. 


no ſiycryx | ; 
was made of B. R. Bullock V. Dibley. 

ſuch eſtate, a 

nor can a warranty be annexed to it for the benefit whereof a diſcontinuance is admitted. And 
cites 5. P. adjudged Mich. 32 and 33 Eliz. C. B. Foxley v. Coſen. — Supplement to Co. Comp. 
Cop. 85.1. 13. cites S. C. Gilb. Treat. of Ten. 177. cites S. C. accordingly ; for by the ſur- 
render e gives up no more than he had, and therefore could not give away his wife's right 
thougu belotc cutsy ſhe cannot be faid to be tenant, becauſe the ſurrcuderet is by the lord's ad- 
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mittance made his tenant, and this is not {ihe * a ſcoffment at comm law, which being ſo notori- 
ous a way of conveying eſtates, the wife's entry was taken away, the whole eſtate being paſſed 
away to the feoffee for the benefit of ſtrangers, who could never have known whom to have 
brought their præcipe againſt, if the eſtate did not pals by ſo notorious a conveyance ; and if ſhe 
Nill might have entred, they could never know whether ſhe were a treſpaſſor, oi in whom the 
freehold was rightfully veſted. But in cafe of copyhold lands, as there is no ſuch inconventency, 
ſo the nature of the conveyance will not admit of ſuch expoſition; for a ſurrender is but a giving or 
yielding up that eſtate one hath from another; and it is in the nature of things impoſſible to ur- 
render more than one hath, “ Cites Cro. E. 717. [per Cur Mich. 41 and 42 Eliz. in the caſe of 
Eriſh v. Reeves. Poph. 38, 39. S. C. adjudged accordingly. 6 
2 


4. Surrender by copyholder to the uſe of himſelf for life, For the fee- 
then of his ſon for life, then the remainder to the uſe of his lajt — 
will, His ſon dies. The copyholder may again ſurrender the being limit- 
eſtate in fee if he will, and it will paſs by fuch ſurrender ; per cd tothe uſe 
Walmſley and Anderfon J. fed adjornatur, Cro. E. 441. pl. 1 

5 . ained in 
4. Mich. 37 and 38 Eliz. C. B. Fitch. v. Hockley. the'copye 
| holder, and 
not in the lord. 4 Rep. 23. a. pl. 6. S. C. ac;udged. 


5. Tenant for life, remainder in fee ; tenant for life was ad- * 465. 
mitted ; the remainder-man ſurrendered to J. S. in fee, living 2: 955: 
the tenant for life, and held good, though not actually ad- Burning. 
mitted, Cro. E. 504. pl. 29. Mich. 38 and 39 Eliz. B. R. 5. 

* . ” p4 } b In ge N 2 
Gyppin, als. Keppin v. Lunney, „ 
caſe the Ld. 

is not to have a new fine on the death of his tenant for life, but where the lord is to have a fine 


there muſt be a new admittance, —=— Goldſb. gz. pl. 9. Kipping's Caſe S. C. argued, ——Cro. 
J. 21. Auncelm v. Auncelm, for the admittance of tenant for life was the admittance of him in 


remainder, and both make but one eſtate, 


6. A copyholder in fee 15 Feb. male a leaſe for years by licence, 8.0. cited 
which leaſe was to commence at Mich. fatlowing. The leſſee entered, 
and was poſleſſed before the May following, and afterwards, 3 * 
viz. 8 May, the cotyboluer ſurrendered, the reverfion to divers that it wasa 


uſes, Reſolved, that the entry was a diſſeiſin, and ſo the 1 
an Ol 


grant of the reverſion not good. Lit. Rep. 17, 18. Hill. gms chat 
2 Car. n B. Selby V. Berke. = — | 


7. A ſurrender by a copyhotder, who is ouſted of the poſ- So of a ture 
ſeſſion, during the oufter paſſes nothing; yet no diſſeiſin could e 
be hecauſe the freehold was in the king, who cannot be diſ- man for life, 


ſeiſed, and if the ſurrenderor enters afterwards, his eſtate is —_ = 
regained, Clayt. I. Aug. 7. Nelton v. Rennington. — 
for life; for 
by his entry he is a deſſeiſſor, and has no cuſtomary eſtate in him whereof to make a ſurrender. 
Mod. 199. pl. 31 Paſch. 27. Car. 2. C. B. Bird v. Kirk, ——Cart 327. S. C. but no judgment 
as to this point. If tenant by copy in poſſeſſion be diſſeiſſed the reverſion alſo is turncd to 4 


right, and then a ſurrender is not good. 2 Jo. 134. Paſch. 33 Car. 2 B. R. in cafe of Pitt v. 


vor. 


8, In ejectments the leſſor of the plaintiff claimed under a Cart. 238. 
ſurrender made by W, Kirby, who had an e/tate in land after Kirby.$. c. 
the death of his father, but entered during his life, and thereby 
became a diſſeiſor, and this eſtate being now turned into a 
Tight, he made a ſurrender to the leſſor of the plaintiit, which 

4 being 
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being found by ſpecial verdict; it was adjudged the ſurrender 
was void; it was pretended at the trial, that the father, wha 
was tenant 1or lite, had ſuffered a common recovery in the 
lo:d's court, and ſo his eſtate was forfeited, for which the fon 
may enter, and then his ſurrender is good; but per Cur. with- 
out a particular cu e for that purpole the ſuffering a reco- 
very is no forteiture ; but if it was, then the lord is to enter, 
and none elle can, aud fo judgment was given for the de- 
fendant. 2 Mod. 32. Paich. 22 Car. 2. C. B. Kren. v. 
Rirby. | 

9. A copyho'd is granted in reverſi:n after 2 lives, habend. 
poit mortem, ſurſum icdditionem &c, of the tenants for lite; 
the tenants for life ſell their eſtate to A. and /urrender ti the 
lord to the end that he may damit A. the vendee; the copyholder 
in rever/ion enters and brings an ejeciment, and recovers at law; 
A. brings his bill, and has relief, becauſe the ſurrencer being 
only to admit A, the purchaſ-r, it was againſt conſcience 
that the reverſioner ſhould enter. 2 Freem. Rep. 119, pl. 
134. Mich. 1691. Anon, | h 


L £3 ] (Q.a) Surrender. Good in reſpect of the 


Manner of the Surrender. 


Gilb. Treat. 1. IF the gerd mates al 4 for life to the copyholter by parel, 


ot 2 n. - 83. — 4 0 . . N . . p 
SC this determines the c pybold, if livery be made, but o:here 


for if lwery wiſe rf it 1: by deed only ; per Hyde and Jones. But by Jones, 
be wot nade if it be a leaſe for life, the copyhold is gone without livery 
9” * upon it; quod non fuit negatum. Lat. 213. Mich. 3 Car, 


eſtate at 
will paſſes, Anon. 

and an 

eltaic at will cannot merge an eſtate at will, 


Contra in 2, Covenant to niake a ſurrender of copyhold lands to A. and 


the caſc of . ; 
Beaze vo bis heirs is not prr form d by a ſurrender inte the hands of 2 


Terxtsin tenants, but it mutt be an effectual fuirender, and it is not 
5 B but fo till it is preſented in court. Stv. 250, Paſch. 1651. 
Mm error C | I 
Ra hann v. Shann. and Ibid. 280. Trin. 1657. B. R. Shan v. 
Twiſgen J. Bilby. 
held it no 
performance; but Keeling Ch. J. held that it was, but judgment was affirmed on another 
point, Lev. 293. Trin. 22, Car. 2. 1 Mod. bz. Turner v. Beany, S. C. and judgment 
affirmed niſi &. — Thid, cites Hill. 21 Car. Treburn v. Purchas, adjudged, that were the 
#greement was for @ ſurrender generally ſuch a particular ſurrender is naught. | 


3. Special verdict found that ſurrender was made by A. t9 
the uſe if B. and his heirs, to the uſe of ſuch perſon as A. ſhould 
name by his lift will, this by Twiſden is ill, in that no w/e can 
be on a uſe, although it being not executed by ſtatute; but 
the verdict finding further, that H. nominated by the laſt will 
of A. had ſurrendred unto B. the Court conceived no doubt in 
the caſe, 3 for the plantiff niſi, Keb. 627. pl. 107. 


Mich. 15 Car, 2. B. R. Leaper v. Booth, 
4. Cuſtom, 
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4. Cuſtom, that where an eſtate is granted by copy for 3 — ay 
only 


ves to A. B. and C. that the ff life named may bar the re- ee of 
mainders, this mult be by a ſurtender according to the cuſtom; himlelf a 


for a ſurrender by implication (as A's. joining in a fine with — 
the lord to the uſe of M. and N.) is not a ſurrender ſufficient p bert de 


to bar the remainders of B. and C. Adjùdged in- C. B. and the intereſts 
affirmed in B. R. 2 Show. 130. pl. 109. Mich. 32 Car. 2. of B. and C. 


concerned 


B. R. Zinzan v. Talmaſh. | Ibid. ond 

| S. C. 
Raym. 402. S. C. adjudged and affirmed in 3 142. S. C. adjudged and judge 
ment affirmed. Poll. 561. to 372. S. C. argued by Pollexſen againſt the judment in 
C. B. but that judgment was affirmed. | 


(R. a) Surrender. Good. In reſpect of the 
Limitation. And where it is in Futuro. And 
to Perſons uncertain. 


. A Surrender of a copyhold in fee may be for 1c00 years, 
and it is very good if the lord will admit, but if he 
refuſes there is no remedy but in equity, and equity will not 
compel the lord to admit on ſuch an unreatonable ſurrender, 
for the executors ſhall pay no fine for admittance, Cumb. 
445. Irin. 9 W. 3. B. K. Anon. 
2. A copy holder in poſſeſſion ſurrendered the reverſion of [ 64 J 
his copy hold p:/? mortem ſuam to an uſe &c. It was adjudged, Cro. E. 29. 


that nothing paſſed thereby, 4 Le. 8. pl. 36. Trin. 29 Eliz. . C. 
Clamp. v. Clamp. | that the lur- 
render 16 


void ; for when one is ſei ſed in fee he cannot by any matter in ſact give away the inheritance af- 


ter his death, ond fo leave a particular eſtate in himſelf, but peradventure it may be done by 
matter of record. | 


. Replevin; J. S. and M. his wife cepybolders in fee of a 4 Te. 8. pl. 
bote, and 12 2. of the nature of La Engliſh; J. S. $0. " 2 
died. M. ſurvivetb, and takes huſband J. C. and by him hath cited by 
iſſue the plaintiff and arfendant. J. C. and M. his wife ur- Coke — 
rendred the land by the name of the reverſion after the death of 42 29 
J. C. and M. his wife, to the uſe of the plaintiff and his heirs. 254.— 
XI. died, and afterwards J. C. died. The defendant, the S. C. cited 
younger ſon, enters as heir by the cuſtom; it was the opi- gem. 4 
nion of the Court the ſurrender was not good by the huſband Bull. 275. 
and wife, by the name of a reverſion after the death of M. 9 Fe 
and J. C. for that J. C. had nothing in-the land, and it is 57. Arg. 
abſurd that J. C. by a mere grant ſhould have an eſtate for ——s. &. 
life who had nothing before, and judgment was given for the cited Arg. 


how. Parl. 


defendant. Cro. E. 29. pl. 1. Trin. 26 Eliz. B. R. Clampe $70. 


v. Clampe. | 
4. A. a copyholder ſurrendred to J. S. for life, and afterwards Supplement 


to Co. 


to the right heirs of A. and then he made another ſurrender of Connell 


his reyerſion to the uſe of W. R. in fee, and died; J. S. and 67. c.1. cies 
5 the S. C. but 
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fays quere the right heir of A. entred ; and Coke a counſel argued, that 
ee by the firſt ſurrender nothing remained in him, but the fee was 
Ten. 256. re ſerved to his right heirs, and if he had not made the ſecond 
citesS. C. ſurrender of the reverſion, his right heir would have been in 
but makes a by purchaſe, and not by deſcent, and the common difference 
__ is, where it is made to the uſe of the ſurrenderor himſelf for 
life, and afterwards to another in tail, remainder to the right 
heirs of the ſurrenderor for life &c, For in the firft caſe his 
right heir ſhall be in by deſcent, and in the other by purchaſe. 
1 Le. 101. Paſch, 30 Eliz. B. R. in caſe of Allen v. Palmer. 
Oro. E. 386. 5, Copyholder for years or life ſurrendered t the uſe of A, 
demens 4 his heirs &c. adjudged the ſurrender good, and the uſe 
—Gouldb, void. Mo. 352. pl. 474. Hill. 36 Eliz. Portman v. Willis. 


129. pl. 23. 
S. C. but S. P. does not appear, 


S. C. cited 6. A, ſurrendered to the uſe of B. in fee on condition to pay 
3 100 J. te J. S. and on failure, then to the uſe of V. R. in fee; 
and lays it Whether this be good, being a fee upon fee; the court ſpake 
ſeems that not much to it, but recommended the finding it eſpecially, 
for the re2- yet Beaumond J. conceived it to be good enough, for it ſhall 
before given be as an uſe limited on a feoffment, and thele uſes ſhall ariſe 


it cannot be out of the firſt ſurrender. Cro. E. 361. pl. 22. Mich, 36 & 37 


= ai Eliz. C. B. Paulter v. Cornhill. 


of a feoff- 
ancnt to uſes, See Ibid. 245, 246. 


7. If I ſurrender to the uſe of him that ſhall be heir to J. S. or 
to the uſe of F. S's. next child, or to the uſe of F. S's. next 
wife, though at the time of the ſurrender J. S. had no child 
or wife, yet afterwards he has a child, or takes a wife, his 
heir, his child, or his wife may come into the court, and 
compel the lord to admit according to the ſurrender, Co. 
Comp. Cop. 50. 1. 38. 

n cole to the uſe of him that ſhall come next in t9 
Pauls after ſuch an hour ; whoſe fortune ſoever it is to come 
firſt, the lord muſt admit him, and I ſhall never avoid it. 
Co. Comp. Cop. 50. ſ. 35. 

9. The ſame law is, it I ſurrender to the uſe of him that J. 
S. ſhall nominate, or that I myſelf ſhall nominate to the lord at the 
next meeting. Co, Comp. Cop. 50. f. 35. 

10. Eſtates of copyholders ſhall be direAed according to the 
rules of the common law, and therefore a ſurrender made to 
take effect after the death of ſurrenderor is not good, as a 
freehold cannot begin in futuro or at a day to come. Sup- 
plement to Co, Comp. Cop. 69. ſ. 3. | 

11, If a copyholder ſurrenders 2 acres of land into the lord's 
hands, the one to the uſe of J. S. and the other to the uſe of J. N. 
ond does not name in certainty who ſhall have the one acre, and 
who ſhall have the other, the limitation of this uſe is void for 

this uncertainty, Calth, Reading, 31, 


12. Surrender 


Copyhold, 


12. Surrender by A. to have after his death in the uſe of 1 Roll Rep. 


his child then in ventre ſa mere, and if the child die before his 
full age of 21 years or marriage, then I ſurrender the ſaid lands to 
the uje of my couſin J. S. his heirs and aſſigns, this {urrender to 
J. S. is merely vo:d, for he cannot make ſuch a conditional 
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109, 137 
253. 3 Co 
and tne 
court in- 
cl.ucd that 
it the ſur- 
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render had - 
been to the 
uſe of his 
will, and 
by the will 


ſurrender to operate in futuro, and ſo the infant being born, 
and dying afterwards, the defendant claiming from the heir at 
common law to the infant hath good title. Cro. J. 376. pl. 2. 
Mich. 13 Jac. B. R. Simplon v. Southern. 

8 the abo e 


eſtates had been limited, they ſhould be good. A. was jacens in extremis, and ſurren- 
dered. Godb. 264. pl. 364. Simpſon'sCale, S. C. reſolved. And that it cannot be good, be- 
eauſe it was to commence upon a condition precedent, which was never performed; and therefore 
the ſurrender into the hands of the lord was void for the lord takes only as an inſtrument to 
convey the lands to another. — 2 Bulſt. 272. &c. S. C. adjudged. S. C. cited Mar, 178. pl. 
2.36. Supplement to Co. Comp. Cop. 67. ſ. 1. cites S. C. Supplement to Co, Comp. 
Cop, 81. f. 15. cites S. C. and that the ſurrender into the hands of the lord is void, becauſe he 
takes it only as an inſtrument to convey it over. Gilb. Treat. of Ten. 244, 245. cites 
S. C. and ſays it ſeems not grounded upon ſo good reaſon as the reſolution is in Cro. g. For ſur- 
renders are not to be conlirued fo favourable as wills, (though Coke fays they ſhould be taken 
according to the intent of the ſurrenderor) neither is there the ſame reaſon ; for a man may as 
well order a ſurrender in his life-time, according to the rules of law, as he may any deed to paſs 
away a freehold eſtate, ſo that the intention of the party hath not ſo ſtrong an operation in a ſur- 
render as in a will, and therefore that reaſon will not ſupport a fee upon a fee in that caſe, as 1t 
doth in a will. Gilb. Treat. of Ten. 247. ſays, that Coke in his Copyholder ſays, that a 
man may ſurrender copyholds immediately to the uſe of an infant in ventre ſa mere, for that 
a ſurrender is a thing executory, and nothing veſts before admittance; and therefore if there be a per- 
> to take at the time of the admittance it is ſuff.ctent, which ſeems to be reaſonable, and to carry 41 
no inconveniency with it; for it is not like a grant at common law ; for there if there be no body 41488 
to take, the grant is void, becauſe the eſtate muſt be ſomewhere, and the grant puts it out of the 11:15 
grantor ; but in caſe of a ſurrender there is no inconveniency at all, ſor the ſurrenderee hath {4188 
nothing till admittance, but the eſtate is in the ſurrenderor. But then it ſeems, that if the ſur- 11:18 
renderee be not in eſſe before the admittance that the ſurrender will be void, for it ſeems to be 41118 
implied by Lord Coke; for he ſays, that if at the time of the admittance the grantee be in rerum Wh | 
natura, that will ſerve, which implies, that the admittance is to be made after the uſual manner, 0 
| 


ot that the admittance time ſhall be put off till there be ſuch a perſon, for then it would have been to 
no purpoſe to have ſaid, that it there be ſuch a perſon to take at the time of the admittance &c. 
for there is no queſtion but that it will ſerve, if the admittance muſt be ſtaved off till there be ſuch 
a perſon, and no queſtion but the grantee will be in rerum natura, if the admittance be to be put 
off, and ſo he need not have made a queſtion, if he be, &c. and if he never come in eſſe, then | 

: 


the admittance-time will be eternally put off, the old ſurrender Rand good, and no body be able 
to diſpoſe of the copyhold eſtate. Though at the time of the {urreuder the grantee is not in — 
eſſe, or not capable of a ſurrender, yet if he be in eſſe, and capable of the time of the admittance, 0 
that is ſufficient, Co. Comp. Cop. 50. ſ. 35. | 


13. If I ſurrender to the uſe of B. after my deceaſe it is not — Mr ii 
ill. 5 Jac. | 


good; per Warburton and Daniel. Brownl. 41. Trin. 6. CB. Ali | 1 


Jac. in caſe of Dunnal v. Giles. v. Naſh, that At 
it is good 1.4 
though one cannot preſerve the ſame eſtate to himſelf; for the eſtate is in the lord, and the ſurren- 1/1 
deror ſhall take 2 during his life, and aſter the lord muſt admit B. according to the direc- | 
tions of the ſurrender. Brownl. 127, S. C. adjudged that (to the uſe of the 2d ſon for life) after | 
the death of the tenant and his heirs is not good in a ſurrender ; for though it be good in a 1158 
will, yet implication in a ſurrender is not good, and in copyhold caſes a ſurrender to 188 
the uſe &c. is no uſe, but an explanation how the land ſhall go. Clayt. pl. 36. Aug. 
1633. before Damport Ch. B. Holſworth's Caſe it was held, that ſuch ſurrender was good 
2 „ of the cu/iom of the manor, (which was Wakefield) but that Het it is by the common 
w. | | | | - 


14. A ſurrender cannot be made to commence at a day to come, Ibid. cites it 
any more than a livery ; reſolved. Godb. 265. pl. 364. ® —_— 
Mich. 13 Jac. B. R. in Simpſon's Caſe, BR. in 

| 15. If Clark'sCafes 
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S. P. For 15. If a copyholder in fee doth ſurrender his copyhold 
where the Jands into the hands of the lord, to the uſe of himſelf and his 


"pu hetrs; reſolved, that in that caſe, becauſe the limitation of 
void the at- de uſe to him who had it before was void, the ſurrender 


_ render 15 t ereof to the lord himſelf was alſo void. Supplement to Co. 


1 Comp. Cop. 67. 1. 1. cites Hill, 17 Jac, B. R. Bambridge v. 
Mich. 13. Whitton. 

Jac. B. R. 

in Simpſon's Caſe. 


Cro.C. 366. 16. A. ſurrenders to the uſe of B. and C. his fons, and the 


1 longeſt liver of them, and for default of iſſue of the body of 
reſolved, B. then to the youngeſt fon of XI. his ſiſter, and ſays, 7/18 


t the ſut · ſurrender net to take ich till after my death, theſe words are 


— void, and contrary to the premiſſes; agreed per tot. Cur, jo. 
the clauſe 342. pl. 1. Irin. 10 Car. B. R. Seagood v. Hone. 

being re- | | 

pugnant to the premiſſes ſha!l be rejected as idle and void, and ſhall not deſtroy the premiſſes, 
— S. C. cited Arg. 5 Mod. 267. Gilb. Treat. of Ten. 244. cites S. C. and favs that this 
ſurrender was held to be void to M's. youngeſt ſon, becauſe the contingency did not happen in 
the life of the ſurrenderor, ard a man cannot ſurrender to take effect after his death; but ſays, it 
was not reſolved abſolutely that a fee cannot be limited on a fee. 


Saund 149. 17. A cofybelder in remainder after an eſtate for life in B. 
ce ſurrendered to B. for life, (who was copy holder for life before) 


rg ed, th 
oh the the remainder to J. S. and held good by all the juſtices, preter 


eſtate limir- T'wifden. Sid. 360. pl. 3. Paſch. 20 Car. 2. B. R. Wade v. 


ed to B. was 

void, yet the Bache. 
I, mitationto 8 
J. S. was good, and adjudged that the eſtate of J. S. was good by way of preſent eſtate, but not by 
way of rema'nder, —— 2 Reb. 341. pl. 12. S. C. adjudged. Gilb. Treat, of Ten. 249. 
cites 5, C. | 


If a copv- 18. Copyholders ſurrenders to the lord, 79 the intent that 

hold be ſur- the lord ſpall admit A. whom he intended o marry, after mar- 
rendered to f k , - ; 

tie uſe of Y19ge; until marriage to the uſe of himſelf and his heirs, and after 
S. and his n rrigge to the uſe of himſelf and A. in tail; per tot, cur. it is 

3 good enough to limit a remainder upon a contingent fee in 

marry A. C. copyholds, as in caſe of mortgages of copyholds, a furren- 


—— der in futuro is good, for the frechold remains in the lord. 
8. F reem. Rep. 267, 268. pl. 293. Hill. 1679. C. B. Bently v. 
the uſe ot Delamore. | 


them to in | | : 
tail ſpec'al, if after they do marry, then is the ſurrender to them in tail, and till then to him in 
tee. Calth, Reading. 31, 52. 


19. A copy holler in remainder ſurrendered his remainder to the 
uſe F the tenant for life, and after his death to the uſe of himſely 
and his wife &c. and though the limitation for the life of the 
tenant for life was void, and ſo by conſequence by the com- 
mon law the remainder would have been void alſo, yet it was 
held, that in caſe of copyhold it ſhould be taken as a mediate 
ſetile ment upon the huſband and wife after the death of the copy- 


halder for life. Lord Raym. Rep. 626. per Turton J. _ 
| | 12 . 


c mee ñĩ˙ 


12 W. 3. cites Cro. J. 434. 2 Roll. Abr. 67. Brookes v. 
Brookes, and alſo 1 Saund. 151. Wade v. Bache. 


* [S. a! What paſſes by the Words of a Sur- 


render. 


1. COPY HOLDER ſurrendered t the u%7 . {rr moni 

paid, but limited no (tate, and there was a cui bat 
the party ts whom the ſurrender was made ſh.uild have a fee, and 
adjudged a good cuſtom. Arg, Roll. Rep. 48. cites 6 Eliz. 
Thettenwell v. Bunney, 

2. R. B. ſurrenders to the uſe of Margaret and Robert with- S. c. cited 
out limiting of any eftate ; here they had but an eſtate for lives, 4 Rep 28. 
tor theſe eſtates ſhall be directed according to the rules of mY Pl. 27. 
law, unleſs there be a ſpecial cuſtom within the manor, as Ele 
thole words, ibi et ſuis, or ſilt et aſſignatis &c. may by cuſtom ly adjudged 
create an eflate of inheritance, 4 Rep. 29. a. pl. 18. Mich. —— 
27 & 28 Eliz. Lunting Vo Leping well, eſtates as 

| d ſcen ts of 
copyholds to be guided according to the rules of common law, as a neceſſary conſequence upon 
the cuſtomary eſtates ; ſo that if a ſurrender be made o the uſe of one, he has but au eſtate for 
life unleſs there be a cultom to the contrary, for by cuſtom a uſe limited to one Saſſegnatis 


ſſuis is good to paſs a fee; a ſurrender to one & tribus aſſignatis ſuis, adjudged but an eitate for 


life, but in ſome caſes eftates in copyhold lands are not guided according to the rules of 
common law. Gilb. Treat. of Ten, 242, 243- Cites 4 Rep. 29. b. Bunting v. Lepingwell. 


3. A copyholder ſurrendered to the uſe of a flranger for 
ever ; it was made a quære, if an admittance by the lord of 
the ſurrenderee be good in fee to him and his heirs, it being 
by a bare ſurrender only, but in caſe of a deviſe by ſuch 
words it had been good. Godb. 137. pl. 162. 29 Eliz. B. R. 

Allen v, Patſhall, 

4. If a copyholder ſurrenders t the uſe of his right heirs, the Gilb. Treate 
eſtate will remain in the lord till the ſurrenderey dies, for then, 2 1 
and not before, the right heir will be known; per Coke a 88. * 
counſel. Arg. 1. Le. 101. pl. 133. Paſch. 30 Eliz. B. R. S. F. by 
Allen v. Palmer. Cy but 
| ays quære 
of this. 

5. A. a copyholder in fee ſurrendered to the uſe of his laft Le. 174. pl. 
will, and deviſed to B. his wife for life, remainder 1% C. bis nag. 1 

. . . . . . cid accord 
fon in tail, remainder to D. his ſon in tail, B. and C. are ad- ingly. — 
mitted, B. dies. C. dies without iſſue. D. is admitted, Supplement 
and C. ſvrrenders to the uſe of E. the defendant, and dies Cl 
without iſſue; per Cur. the heir may enter before admittance, 72 ＋ 2 
for Wray ſaid, when the ſurrender is to the uſe of his laſt citesS. C. 
will, this at firſt is the whole fee, but when he deviſed the 
land for lite, or in tail, and does not Meddle with the reverſion, 
by this the reverſion never paſſed out of him to the lord, but 
deſcends to his heir, and he ſhall have it without any ad- 


mittance. Cro. E. 148. pl. 17. Mich. 31 & 32 Eliz. B. R. 
Bullen v. Grant. 3 
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674 Copyhold, 
Gil. Treat. 0. An wncertain ſurrender of what eſtate is to paſs, may by 
of Fen. +39. cuſtom be aſcertained by the lord, and he may grant to the 
— ceſty que ule in fee. Cro. E. 392. pl. 15. Paſch. 37 Elia. 
tor the lord . B. Brown V. Foſter. 

15s Chaucciior 


in his on cvurt, and fo not unreaſonable for the lord to determine what ſhall paſs. 


Cre. F. 292. 7. A. ſurrendered to the uſe of B. but did net ſay whate eſlate 
Fl. 5.5, C. he ſhould have, but there was a ciſam that in ſuch caſe the 


held accord- 0 -= <a . 
ingly per lord upon ſuch ſurrender might admit him in fee, and adjudged a 


tot. Cur. and good cuſtom. Arg. Roll. Rep. 48. pl. 17. cites 37 & 38 Eliz. 


the intereſt : Ny 
eee Brown v. Foſter. 


being be- | 
mtv a the lord and the copyholder, is it not unreaſonable that upon ſuch an uncertainty the lord 
[ 68 ] may aſcertain it, —— Supplement to Co. Comp. Cop. 8;. l. 19. cites S. C. and4akes 

notice that it was objected that the cuſtom was unreatonable, becauſe it was te 
charge the land with a greater eſtate than the copyholder gave; to winch it was anſwered, that 
the cultom was good, becauſe the lord ig chancellor in his own court, and might diſpoſe 
thereof, when the tcuant leaves it uncertain ; but Lord Coke lays quzre, for the cale was not 


rcſolved. | 


8. A copyholder ſurrendered to fuch uſes as the lord Soul 
appoint ; the lord limits the uſe to J. S. for life. Relolved-that 
the fee ſhall reſult to the firſt copyholder, and that he by his will 
may diſpoſe of it. Litt. Rep. 26. Arg. cites Paſch. 35 Eliz. 
C. B. Wrot's Caſe. 

S. P. cited as 9. A. ſurrender to A. & tribus aſſignatis ſurs gives nothing 
1 in intereſt, or otherwiſe by courſe of law before admittunce, 
only an and e the death of A. the copyhold is determined, Velv. 16 lich. 
eltate for 44 & 45 Eliz. B. R. in a nota at the end of the Cate of Ar- 


life Gilb. 2 

Tren of nold v. George. ; 
Ten. 243. 

Co. Comp. Cop. 59. f. 49. S. P. 


4 Rep. 20. 10. If the limitation of the uſe be general, then the ceſty que 
a. b. pl. 18. uſe takes but an eſtate for life, and therefore Littleton ex- 
Mich. 27 preſſes upon the declaration the uſe of the limitation of 


1 eltate, viz, in fee-ſimple, fee-tail &c. Co. Litt. 50. b. 


folution in : ; 
caſe of Bunting v. Lepingwell, unleſs there be a particular cuſtom to the contrary w thin the 


manor, as thote words ibi & ſuis, or fibi & . &c. may by cuſtom make an cſtate of in- 
heritance ; and it was obſerved, that eſtates in thoſe cafes limited upon ſurrenders are always an- 


nec d to the eſtates of him to whom the ſurrender is made, and that the ſurrender to the lord 18 


always general without limiting any eſtate, Gilb. Treat. of Ten. 2c6. citcs S C. and 
S P. for a ſurrender of the eſtate gives up all the copyholder hath to the lord Put the caſe then, 
that the ſurrender was made to lord for life, to the uſe of another for life, what eſtate would the 
lord then have ? what could he make over? or quere, whether the words (for hte) wonld be of 
any Ggnificancy, though he that is admitted be in by the ſurrenderor. Yet may @ man ſurten- 
der to the uſe of his wife, for ſhe takes the eſtate from the lord, as an inſtrument to convey the 
eftate to her, and fo it comes not within the reaſon of other cafes, that they being but one pet ſon 
cannot contract; for he gives the eſtate to the lord, and he admits the feme to ut. . 


the limitation of the uſe; as it/Awo join/enants be in fee, and one 
out of court, according to the cuſtom, ſurrenders his part 0 the 
uſe of his loft will, and deviſes his part to a ſtranger in fee, and 
dies; at the next court the ſurrender is preſented; by the 
| | lurreader 


11, The brd cannot Tar us) eſtate than ts expreſſed in 


# 


Copyhold, 68 


ſurrender and preſentment the jointure was ſevered, and the 
deviſee ought to be admitted to a motety, for now by relation 
the ſtate of the land was bound by the ſurrender, Co. Litt. 
b. 
ue" 2. If I ſurrender a copyhold to a man and bis heirs, and he 
reciting this late, re-ſurrenders in the ſame manner to me that J 
ſurrendered to him, not making _ mention of my heir; yet 
this recital ſeems ſufficient to paſs a good fee-ſimple. Co 
Comp. Cop. 58. 1. 49. | 
13. If I ſurrender to you as large an eftate as F. S. has in 
his manor of D. and he has a fee-ſimple in his manor, it is ſome- 
what probable that an eſtate in fee-ſimple ſhould paſs, by 
reaſon of his relation, without the words heirs. Co. Comp. 
Cop. 58. ſ. 49. | 
14. If a copyhold be ſurrendered to a man & ſemini ſug If a copy- 
hereditabilt de cor pore or to a man & heredibus ex ipſo procreatis, — * 
or to a man in franl- marriage with his wife, in theſe grants 3 ad 
an eſtate tail paſſes in the firſt without the word heirs, in 45 kerrs 


the ſecond without the word body, in the third without either. — 
Co. Comp. Cop. 59. ſ. 49. males; if to 
| a man & 


fenguini ſuo hereditabili ; if to a dean and chapter, or to a mayor or commonalty, without any expreſs 
eſtate, or without a limitation of ſome 1uferior eſtate, in all theſe grants a perfect eſtate in fee 
palles, Co, Comp, Cop. 38. l. 49. 


15. A. ſeiſed in fee ſurrendered to the uſe of his laſt will, Gilb. Treat. 
and by his will deviſed to his wife his copyhold lands, and if be 3 
hath no iſſue, that then ſhe ſhall chuſe two attornies, and they to Sc. 

make a ſale of my lands to her beſt advantage &c. She had eſtate [ 69 J 
for life, and not having any iſſue, has not any intereſt to 

diſpoſe, but has authority by his will to nominate two to fell, 

and they may make ſale, and the vendee ſhall be in by the 

firſt will, and there needs not any new ſurrender. Cro. J. 199. 

pl. 30. Mich. 5 Jac. B. R. Beal. v. Shepherd. 

16. If a copyholder ſurrenders for life, there paſſes from 9 Rep. 107. 
him no more than ſuffices to make the eſtate, and the reſt remains 8 1 
to him, Brownl, 181. Trin. 9. Jac, Bicknall v. Tucker. Margaret 

| Podger's 


Caſe S. C. 2 Brownl, 157. S. C. and S. P. by Coke Ch. J. 


17. Surrender of copyhold is not to be reſembled to ſurrender 
at common law; for if copyholder in fee ſurrenders to the uſe 
of another for life, nothing more paſſes from him than will 
ſerve the eſtate limited to the uſe, and he that makes the ſur- 
render ſhall not pay a fine for re-admittance to the reverſion, 
for this continues always in him. 9. Rep. 107. in Marg. 
Podger's Caſe. | 
18. If a copyholder ſurrenders his copyhold of inheritance Gilb. Treat. 
into the hands of the lord, t the uſe of 7 S. paying of a 1001, — 
to his executors within ſuch a time after his death, he to whoſe S. C. and 
ule this ſurrender is made takes by force of this preſently ; ſays, that if 
per Doderidge J. 2 Bulſt. 275, Mich. 12 Jac, ng 
render it will be of no effect. 
19. A. 
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67 Copyhold. 


Gith. Treat, 6. An wrcertain ſurrender of what eſtate is to paſs, may by 
of Fen. gg. cuſtom be aſcertained by the lord, and he may grant to the 
* ceſty que uſe in fee. Cro. E. 392. pl. 15. Paſch. 37 Eliz. 
39.4. 5 ? . i& 

zor the lud C. B. Brown v. Foſter. 


isChaucchor 
in his ou cuurt, and fo not unreaſonable for the lord to determine what ſhall paſs. 


Oro. E. 302. 7. A. ſurrendered tothe uſe of B. but did net ſay whate efate 
RE he ſhould have, but there was a cuſtom that in ſuch caſe the 
lord upon ſuch ſurrender might admit him in fee, and adjudged a 


ingly per 
—— _ good cuſtom. Arg, Roll. Rep. 48. pl. 17. cites 37 & 38 Eliz. 
e intere g 

Of he lang Brown v. Foſter, 

being be- | 

twixt the lord and the copyholder, is it not unreaſonable that upon ſuch an uncertainty the lord 

[ 68 ] may aſcertain it. Supplement to Co. Comp. Cop. 8z. 1. 19. cites S. C. and takes 
notice that it was objected that the cuſtom was unreaſonable, becauſe ut was te 

charge the land with a greater e ſtate than the copyholder gave; to winch it was anſwered, that 

the cultom was good, becauſe the lord ts chancellor in his own court, and might diſpoſe 

thereof, when the tcuant leaves it uncertain; but Lord Coke lays quære, for the calc was not 


refolved. 


8. A copyholder ſurrendered to fuch uſes as the lord ſhou⁰⁰ 
appoint ; the lord limits the uſe to J. S. for life. Reſolved that 
the fee ſhall reſult to the fer /t copybolder, and that he by his will 
may diſpoſe of it. Litt. Rep. 26. Arg. cites Paſch. 35 Eliz, 
C. B. Wrot's Caſe. 5 

8. P. cited a: 9. A. ſurrender to A. & tribus aſſignatis ſuis gives nothing 
adjudged, jn intereſt, or otherwiſe by courle of law before admittance, 


ES and by the death f A. the copybold is determined, Yelv, 16 Nlich, 


only an 5 
os for 44 & 45 Eliz. B. R. in a nota at the end of the Cate of Ar- 
12 118. — | 

Tien of nold v. George, | 

Ten. 243- - 

0. Comp. Cop. 59. . 49. S. P. 


4 Rep. 20 10. If the limitation of the uſe be general, then the ceſty que 
a. b. pl. 18. uſe takes but an eſtate for life, and therefore Littleton ex- 
Mich. 27 preſſes upon the declaration the uſe of the limitation of 


- vr gu eſtate, viz. in fee-ſimple, fee-tail &c. Co, Litt. 50. b. 


Hlution in f f Sa 
caſe of Bunting v. Lepingwell, unleſs there be a particular cuſtom to the contrary w thin the 


manor, as thoie words fibr & ſuis, or fibr & affignatts &c, may by cuſtom make an cltate of in- 

Heritance ; and it was obſerved, that eſtates in thoſe cafes limited upon ſurrenders are always an- 

ne xed to the citates of him to whom the ſurrender is made, and that the ſurrender to the lord 13 
always general without limiting any eſtate. Gilb. Treat. of Ten. 2c6. cites S C. and 

S P. for a ſurrender of the eſtate gives up all the copyholder hath to the lord. Put the caſe then, 

that the ſurrender was made to lord for life, to the uſe of another for lite, what eſtate would the 

lord then have ? what could he make over? or quære, whether the words (tor lite, wonld be of 
any fignificancy, though he that is admitted be in by the ſurrenderor. Yet may a man ſurren- 

der to the uſe of his wife, for ſhe takes the eſtate from the lord, as an inſtrument to convey the 
eſtate to her, and fo it comes not within the reaſon of other caſes, that they being but one per ſon 

cannot contract; for he gives the cſtate to the lord, and he admits the feme to it. 


11, The rd cannot grant a larger eſtate than ts expreſſed in 
the limitation of the uſe; as if two join/enants be in fee, and one 
out of court, according to the cuſtom, ſurrenders his part 10 the 
uſe of his loft will, and deviſes his part to a ſtranger in fee, and 
dies; at the next court the ſurrender is preſented; by the 
| lurreader 


7 I. 


| \ Copyhold, 68 


ſurrender and preſentment the jointure was ſevered, and the 
deviſee ought to be admitted to a motety, for now by relation 
the ſtate of the land was bound by the ſurrender, Co, Litt, 
„b. | 
ar 2. If I ſurrender a copyhold to a man and his heirs, and he 
reciting this late, re- ſurrenders in the ſame manner to me that J 
ſurrendered to him, not making = mention of my heir; yet 
this recital ſeems ſufficient to paſs a good fee-ſimple. Co. 
Comp. Cop. 58. 1. 49. 
13. If 1 ſurrender to you as large an eflate as F. S. has in 
his manor of D. and he has a fee-ſimple in his manor, it is ſome- 
what probable that an eſtate in fee-ſimple ſhould paſs, by 
reaſon of his relation, without the words heirs. Co. Comp. 
Cop. 58. l. 49. | | 
14. If a copyhold be ſurrendered to a man & ſemini ſua I a copy- 
hereditabili de cor pore or to a man & heredtibus ex ip/o procreatis, — 4 
or to a man in frank-marriage with his wife, in theſe grants 2 and 
an eſtate tail paſſes in the firſt without the word heirs, in 45 kerrs 
the ſecond without the word body, in the third without either. — 


Co. Comp. Cop. 59. ſ. 49. 


males; if to 

f a man & | 
fenguini ſuo hereditabili ; if to a dean and chapter, or to a mayor or commonalty, without any PRE 
eſtate, or without a limitation of ſome iuferior eſtate, in all theſe grants a perfect eſtate in tee 1 
palles, Co, Comp, Cop. 58. f. 49. | if 


<< — — — 
x, Fd, pre n n : 
—_— ere *2 - wat ag xo tn nn = 4 4 2 


- * 


3 = no rot ut 


CR IT 


15. A. ſeiſed in fee ſurrendered to the uſe of his laſt will, Gilb. Treat. 118 
and by bis will deviſed to his wife his copyhold lands, and if fbe 9 3 188 
hath no iſſue, that then ſhe ſhall chuſe two attornies, and they to S. C. 4 18 
make a ſale of my lands to her beſt advantage &c. She had eſtate [ 69 J 
for lite, and not having any iſſue, has not any intereſt to | 
diſpoſe, but has authority by his will to nominate two to ſell, 
and they may make ſale, and the vendee ſhall be in by the 
firſt will, and there needs not any new ſurrender. Cro. J. 199. 
pl. 30. Mich. 5 Jac. B. R. Beal. v. Shepherd. | 

16. If a copyholder ſurrenders for life, there paſſes from 9 Rep. 107. [118 
him no more than ſuffices to make the eſtate, and the reſt remains 1.4 0 A 
to him, Brownl, 181. Trin. 9. Jac. Bicknall v. Tucker. Margaret fl 
2 Brownl, 157. S. C. and S. P. by — ; id 


rad Int 


Caſe S. C. 
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17. Surrender of copyhold is not to be reſembled to ſurrender 1 
at common law; for if copy holder in fee ſurrenders to the uſe i 
of another for life, nothing more paſſes from him than will | 
ſerve the eſtate limited to the uſe, and he that makes the ſur- | 
render ſhall not pay a fine for re-admittance to the reverſion, { 
for this continues always in him. 9. Rep. 107, in Marg. 
Pouger's Caſe. | 
18, If a copyholder ſurrenders his copyhold of inheritance Gilb. Treat, 1 
into the hands of the lord, to the uſe of 75 S. paying of a 1001, 26e. : 

i 


: Joan : 261. cites 
to his executors within ſuch a time after his death, he to whole S. C. and 
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—— — — 
—— — 


ule this ſurrender is made takes by force of this preſently ; fays, that if 


per Doderidge J. 2 Bulſt. 275. Mich. 12 Jac. | oben 
| 

k 

| 


render it will be of no effect. 1 
19. A. Wl. 


ener 


Aingly. 
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Brownl. 
178. S. C. 
and S. P. 
held accord - 


Cub. Treat. 
ol Ten. 162. 
c tes S. C. 
ſays, that 
though {ſuch 
intereſt may 
Pals by 
name of re- 
verſion for 
any other 
name to 
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19. A. ſeiſed of copyhold land in fee by licence demiſed the 
ſame by indenture to S. the plaintitF for 20 years. A, ſur- 
rendered the reverſion of one merety to B. to which he was ad- 


mitted, and then ſurrendered the rever/ion of the other moiety 


to C. who was alfo admitted, Reſolved, that the ſurrender 
by the name of a reverſion was good in this cafe, though the 
leale was not made by ſurrender, (which had been directly 
derived, and that according to the cuſtom out of the cuſto- 
mary eſtate) but by indenture; for ſtill it is the leaſe of the 
copyholder, and not of the lord; reſolved, Hob. 177. pl. 
203. Hill, 14 Jac. Swinnerton v. Miller. 


give it will be hard to find) yet perhaps he hath not in ſtrictne ſs ſuch an eſtate in him. However 


that be, it ſeems the particular tenant holds of the lord; therefore if the tenant in fee of a copy- 
hold furrenders to one for vears, it {eems to me that the tenant tor years {hall hold of the lord, 
for by admittance the. lord takes him for his tenant ; but if the leaſe be made by indemure, there 


it ſeems he holds of his leſlor; for he is not admitted tenant to the lord. 


. 20, A feme copyholder in fee came to court, and Fred to 
urrender te J. S. and his heirs, but flee diſired ts retain an eſtate 
to herſelf for I'fe, and the fleward entered. that fhe ſurrendered 
the reverſun of her copyhold 7 J. S. after her death, and it 
was adjudged an ill grant, becaute there was not any rever- 
ſion, cited per Harvey |. Hill. 2 Car. C. B. in Cale of Selby 
v. Becke. Litt. Rep. 18. as one Drewell's Caſe, 

21. Surrender with the appurtenances will paſs land. Sur- 


There was 

a copyhold render of a meſſuage and three acres will paſs more acres if di- 
1 vers copies ſucceſſively have been ſo; per Harvey. Het. 2. 
monds to Paſch. 3 Car. C. B. Blackhall v. Thurſby. N 
which divers 


lands apjertaining, the tenant ſurrendercd the ſaid meſſuage called Symonds, with the af urte- 


' mances, and all-his right therein; per tot. cur. nothing ſhall paſs but the houſe, with the orchards, 


yards, and curtelage, and garden, by thele words cum pertinentis, Cro. J. 5-6. pl. 2. Paſch. 


17 Jac. B. R. Smithſon v. Cage. 


„ 


Gilb, Treat. of Ten. 294, 295- cites S. C. 


22. A. and his wife tenants for life of a copyhold, re- 


Lev. 135. 
8 no mainder to A. in fee ſurrendered thus, viz. As lands in H. 
Jucgment. which were my wife's, and now her's for life, I give to the heirs 


was given in 
the princt- 
pal point, 


of the body of my ſaid wife, if that he or they live to 14 years 
Hage, and for want of ſuch heirs then to R. S. and his heirs, 


1 he huſband died without iſſue, the wife married again, and 
to be ad- had iſſue which lived to 14 vears of age, The wife dicd. 
eee Quzre, if the words of the will will pals any eſtate to the 
* iſſue? Court divided. Raym. 162, Mich. 19 Car. 2. B. R. 
ber, but the Snow v. Cutler. | 
re porter 


ſuppoſes it was agreed between the parties, for he heard no more of it afterwards. — Sid. 133. 


l. 2. S. C. teports that the court held it clear, that deviſe to an infant when he ſhall be born, or 
io a daughter when ſhe ſhall be married, are good, and the land ſhall deſcend to the heir in the 


mean time. — Keb. 752. pl. 47. S. C. mb. 800. pl. 67. S C. that the deviſe 


was good. and judgment for the plaintiff niſi.—— Ibid. 851. pl. 53. S 


C. ſays, that all doubted 


that the deviſe was void, and deviſe to an infant en ventte ſa mere has been a wavering poirs 
26 all ages; adjornatur, 


(T. a.) 
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(T. a) Where Tenant ſhall be bound by a vo- Ke (v) 


luntary Surrender made out of Court. 


| IF a copyholder languiſhing in extremity ſurrendereth aut S. C. cited 
of court to the uſe of his couſin, in conſideration of con ſan- _ 2 _— 

guinity, or to the uſe of his ſon, in conſideration of natural love 950, and 

and aſtection, and recovereth his health before preſentment, obſcrves, 


this ſurrender is peradventure revocable or countermandable, t, 
" f Lord Coke's 
Co. Comp. Cop. 51. ſ. 39. Anon, yigg 
render out 


of court, it ſeems, that if it were made in court ſt would not be revocable, for then he ſhewed a 
more ſettled deſign, and by his ſaying betore preſentment, it ſeems that it it was preſented it is 
not revocable ; for then the land is band. If a copyholder ſurrender n extremis to the uſe 
of himſelf for life &c. it he grows well again, the ſurrender ta. ſtand, becauſe he has reſerved an 
eſtate to himſelt ; per Wray Ch. J. Le. 100. pl. 128. Paſch. 30 Eliz. B. R. in caſe of Romney v. 
Eve. Gilb. Treat. of Ten. 270, 271. cites S. C. and lays that this ſeems to warraut the 
a:vreſaid opinion of Coke, 


2. But if it be granted upon valuable con/ideration, as for the 
diſcharge of debts, or for a ſum of money paid, though it be 
made out of court, yet it is as binding as any ſurrender what- 
ſoever made in court. Co. Comp. Cop. 51. 1. 39, Anon, 


[U. a] What ſhall be ſaid 2 good Preſentment of mu in Rot 


1s letter (I) 


a Surrender; and at what Time. in fol. $01, 


II. OO. 4. Kite and Quinton 25, The ciffem of the manor See (K) pl. 


that a ſurrender out of court ſhould be preſented in “. > C. The 
ith a / 4 Jo p / Es preſentment 


court; a copyholder ſurrenders accordingly upon condition, and in 41. pen 
this is preſented abſolutely, and reſolved, that the preſentment material 


mult be ac. 
cording to 


is yoid, ] 


ide tenor of the ſurrender. Co. Comp. Cop. 51, 52. ſ. 49, —— Cilb. Treat. of Ten. 263, 


ſays, that though the preſentment be made wrong, yet if admittance be made according to the 
ſurrender, the admittance is good. 


| -1 
[2. Co, 4. Bunting 29, b. copybeller in fee ſurrenders out of lues od 


tourt, and dies before it is preſented in court, yet the ſurrender 3 
being preſented after his death, actording to the cuſtom, is good, 1 we 


as is reſolved; but if it had not been done according to the cafe of Bun- 
cuſtom, it had not been good; and if the tenants by whole ting v. Lep- 


hands the ſurrender was made, die, yet if this upon good proof —_— 
is preſented, it is well enough. Co. Litt. 62.] S. P. cited 
] Burst. 
216.—8. C. cited Bridgman 31.— f it be preſented by any other copyholder at the a court it is 
well enough, the copyholders who took the fame being dead; held pet tot. Cur, and cited Bunt- 
ing's Caſe. Cro. J. 403. pl. 1. Trin. 14. Jac. B. R. in caſe of Froſel v. Welſh. -—— Co. 
Comp. Cop. 61. 1. 49. ſays the preſentment mult be made by the ſame perſons that took the 
lurrender,-— Gilb. Treat. of Ten. 263. cites Lex: Cuſt, 137: that a ſurrender muſt be preſented 
by the ſame perſons that took it; ſo ſays Coke, but that this is not literally true, will appear from 
what he ſays in another place, that if he that took the ſurrender die, yet if preſentment be made 
of it, it is ſufficient; and it is ſaid in Lex. Cuſt. to have been held by Wadham Windham, that 
fa furrender be made to one tenant, and preſented to have been made to another, yet that is 
nothing to vitiate the ſurrender ; if the ſurrender be preſented by any body, and admittance 
vor. VI, & thereupon 
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thereupon made, it ſeems to be well enough, for it is known that there was a ſurrender; ant 
the preſcatment ſhould be void, yet the admittance is good enough without it. 


{ >, If there be two jointenants in fee of a copyhold, and one 
ſurrenders his part out of court into the hands of the lord, 1 
the uſe of his laſt will, and after deviſes it to another in fee, and 
dies, and after, at the next court, this is preſented, the de- 
viſee ſhall have it; for now by relation the jointure was ſe- 
vered, and the eſtate of the land bound by the ſurrender, 
Mich, 2. 3. Ph. VI. B. Conſtable's Cafe, cited. Co. Litt. 
$9. D. © : "0 

5 Rep. 88. 4. Within the manor of P. there was a cu/tom, that if any 

Perryman's tenant tpe manor aliens lands holaen of the manor by writing or 

Caſe S. C. . ; , 7 5 

and adjudg- Je Hinent, or deviſeth it by his will, er ſurrenders it into the 

ed a reaſon- lord's hands is the uſe of any other, that juch alienation, feoff- 

able 1 ment, deviſe, or ſurrender uſed, and ought to be preſented at ſome 

Ne ccurt of the manor there helden within a year after ſuch aliena- 

Pereman v. tion, feoffment &c. It was objected it was no good cuſtom, 

Bower S. C. all the Court except Anderſon held it to be a good cuſtom, 
and allowable, and agreeable to law; for it is good reafon 
the lord ſhould know his tenant, for otherwiſe it may be ſo 
ſecret that the lord or other may not know who is the 
tenant, Cro. E. 668. pl. 25. Patch, 41 Eliz. C. B. Parman 

* v. Bowyer. | | 

4 Rep. 29 5+ If the furrender be not preſented at the next court (after 

b. pl. 18. the death of him that made it) according to the cuſtom, then 

Mich. 27 & the. furrender becomes void, and ſo it was clearly holden. 

28 Eliz. the oak . _ DF | 

zin reſotu- Paſch. 14 Eliz, in the Common Pleas, Co. Litt. 62. a. 


tion in caſe 

of Bunting v. Lepingwell. ———- Gilb. Treat. of Fen. 207. S. P. Co. Comp. Cop. 31. 
ſ. 40. S. P. and that ſo it muſt be by the general cuſtom of the realm ; but by ſpecial cuſtom ia 
fome places it will ſerve at the 2d or 3d court. — Gilb. Treat. of Ten. 264. S. P. and ſays 
the reaſon of this ſeems to be to prevent diſputes; for if an old furrender might be trumped upat 
any time, it would defeat any atter-charges made by him that ſurrendered, which charges would 
appear to be good enough, fince he is terienant, and continues poſſeſlion, and the ſurrender 
could not be known. But now let but the purchaſer ſtay a court or two, and then he may be 
ſure to know whether there is any incumbrance ; for if the ſurrender is preſented, then t 
appears, and he necd not. meddle; if it be not preſented, he knows it ws void, aud io 
may proceed. | 


6. By the ſurrender out of court the copyhold eſtate paſſes 
to the lord under a ſecret condition that it be preſented at the 
next court, according to the cuſtom of the manor, and there- 
tore if after ſuch a ſurrender, and before the next court, be 
that made the ſurrender dies, yet the ſurrender ſtands good, 
and if it be preſented at the next court, ceſty que uſe ſhall be 
admitted thereunto, Co. Litt. 62, a. 
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IW. a! What Entry of the Surrender and Pre- ien 


ſentment ſhall be ged. [Variance. ] in fol. 301. 


Di. CO. 4. Kite and Quinton 25. A conditional ſurrender is But if the 


. = / . . preſentment 
preſented, and the /leward in entering thereof omits the „the fr. 


condition, yet it is held, that upon ſufficient proof thereof, the renderat the 
ſurrender ſhall not be avoided, but the rell hall be amended, next court 


and the roll ſhall not conclude the party to give evidence e 


againſt it.] | (who took 
? the ſame out 
of court according to the cuſtom) omits the condition, the preſentment is void. Reſolved 4 Rep. 
25. a. pl. 11. Paſch. 31 El:z. B. R. the S. C. Supplement to Co. Comp. Cop. 80. f. 15. 
cites S. C. — Gilb. Treat. ot Ten. 179. cites S. C. Co. Comp. Cop. 32. f. 40. S. P.—— 
Gilb. Treat. of Ten. 318. cites S. C. that Lord Coke ſays, that preſentments of ſurrenders ought 
in all material points to enſue and agree with the ſur render, themſelves, elſe the ſurrender, prelent- 
ment, and admittance thereupon will be void, which ſcems reaſonable ; for if the preſentment in 
matter d&1Hers from the lurrender, the lord hath no ſuthcient notice of the ſurrender, and thenthe 
admittance upon it muſt in reaſon be bad, and not help out the preſentment : for if the lord 
knew the true ſurrerſder, perhaps he would never conſent to ſuch a ſurrender ; and the true ſur- 
render ought to be known; that the lord might know his tenant, and from whom to take his 
ſervices. The admittance cannot help out, for that was grounded upon the preſentment ; but if 
the lord had notice of the true ſurrender, though the preſentment did differ, yet it leems realon- 
able the admittance ſhould enure ; and when a man is admitted, he is in by the ſurrender; fed 
quzre, where it is ſaid that if the preſentment differs in points material from the ſurrender, that 
there the admittance, preſentment, and ſurrender are all void; it ſeems this muſt be under- 
tood, if the time for prcſenting the ſurrender be paſt. for it there ſhould be a preſentment and 
admittance made contrary to the ſurrender, ſure this will not make the ſurrender void before the 
utmoſt time allowed by law for the ſurrender's being preſented ; for it is no reaſon to fav, that 
becauſe the preſentment is void, that therefore the ſurrender 1s void, for the {urrender depends 
not on the preſentment, though it may be void, becauſe not preſented, but not becauſe ill-pre- 
lented; fo that if after ſuch ill preſentment and admittance there ſhould be good preſemment 
and admittance, it ſeems the ſurrender, and all the other acts will ſtand good. 


2. Miſentry of the dat of the court of the manor ſhall not For this en- 
try is not 


prejudice the party. I Le. 289. pl. 395» Trin. 26 Eliz. B. . matter of 
Lurgeſs v. Foſter. | record, 

but is but 
an eſcroll, and on iſſue joined of the time of the ſurrender, or of the court, it ſhall not tried by 
the Rolls, but by the country. Ibid. 4 Le. 215. pl. 348. S. C. in totidem verbis. 


4 Rep. 215. pl. 348. S. C. intotidem verbis, 


* 


3. Where a ſurrender was made upon condition, and the An entry 
ſteward in the entry omits the condition, yet upon ſufficient in the 


frocf of it the ſurrender ſhall not be avoided, but the roll 1 


thall be amended, for the roll ll not conclude the party parol proof 
either to plead or give in evidence the truth of the matter, by the fore- 


4 Rep. 25. a. b. pl. 11. Paſch. 31 Eliz, B. R. Kite v. Quein- 22 
ton. good ert- 

| dence, that a 
ſeme covert ſurrendered her whole eſtate, though the ſurrender on the Rol. difſ-red, and was only 


(25 was allo the admiſſion) of a moiety, 2. Vern. R. 587. Hill & Ux. v. Wiggot. 


4. Where the admittance diffors from the ſurrender the eſtate Supplement 
of the new copyholder ſhall be guided by the ſurrender, for wo 

2 . * P- Op- 

after admittance he is in by force of the ſurrender, as where 71. f. 6. and 


the ſurrender was abſolute and the admittance is on a con- 81. 9 
Cites I, 
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Comp. Cop. dition. 4 Rep. 28. b. pl. 17. Trin. 33 Eliz. B. R. Weſt- 
+ wick v. Wyer. | 


—— Roll | l 
Rep. 238. 317. 433. Lane v. Pannel.— Covenant in a ttlement to ſurrender copyhold lands te 


the heir males, but the ſurrerder Nate was entered on the roll to the uſe of the heirs 
general, this ſurrender was decreed to be tacated, and a new iurrender made according to the 


ſettlement. Fin. R. 254. Brend v. Brend. 


73 ( X. a) What Effect the Surrender has, where 


there is no Preſentment. 


1. IF copyhold lands are ſurrendered inte the hands of the 
lord of the manor, and he in the preſence of his tenants, 
out of the ceurt, grants the ſame to another, and the Aeward 
entereth the ſame into the court book, and maketh thereef a copy to 
the grantee, and the lord dies before the next court, this is 
no good copy to hold the land; but if the ſame ſurrender and 
grant be preſented at the next court in the life of the lord, and 
the grantee admitted tenant, and a copy made to him, this is 
a good copy. Calth, Read. 46. 47. | 
om: 29% 2, If I ſurrender out of court, and die before preſentment, if 
wn; — preſentment be made aſter ny death, according to the cuſtom, 
Vell S. P. this is ſufficient, ; 
3. So if he to whoſe uſe the ſurrender is made dies before the 


preſentment, yet upon preſentment made after his death, ac- 
cording to the cuſtom, his heir ſhall be admitted. 
4. And ſo if 1 farrender out of the court to the uſe of one 
for life, the furrenderor and the leſſee for life dies before preſent- 
ment, yet upon preſentment made, he in the remainder ſhall 
be admitted, | | 
5. And ſo if I ſurrender to 2 jointly, and one dies before pre- 
ſentment, the other ſhall be admitted to the whole. 
6. The ſame law is, / theſe, inte whoſe hands the ſurrender 
1s made, die before the preſentment, upon ſufficient proof in court 
that ſuch a ſurrender was made, the lord ſhall be compelled 
to admit accordingly; and if the ſteward, the bailiff, or the 
tenants, into whoſe hands the ſurrender is made, refuſe to 
preſent upon a petition, or a bill exhibited in the lord's court, 
the party grieved ſhall find remedy. But if the lord will not 
do him right, he may both fue the lord and him that took 
the ſurrender in the Chancery, and ſhall there find relief. 
Co. Comp. Cop. 52. ſ. 49. cites 4 Rep. 29. b. | 
ts a 7 Copyholder in fee ſurrendered into the hands of 2 tenants 
1 1. Froſelt according to the cuſtom of the manor, to the uſe of another 
v. Welch, and his heirs, to be preſented at the next court; no court was 
- ke _ held for 30 years afterwards, within which time the ſurrenderor, 
8. C. and the ſurrenderee, and the 2 tenants all died. The heir of the ſur- 
whole court renderor entered, and made a leaſe for years according to the 
— — cuſtom of the manor. Adjudged that the leaſe was good. 
der into the (iodb. 268. pl. 372. Mich. 14 Jac. B. R. Anon. 
hands of 2 


gexants, nothing paſt until it was preſented in court, and that in the interim the intereſt remained 
| te 
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to him who made the ſurrender, which intereſt deſcended to the heir who is leſſor to the 
plaintiff, and that he well might enter and make the leaſe (being but a year) without the lord's 
licence, or without ſhewing any ſpecial cuſtom; and the acceptance of the rent by the hands of 
ceſtuy que uſe gives not any intereſt unto him, until this ſurrender be preſented in court; for the 
cuſtom ia ſtrict, which ought to be obſerved ; but they held, that ic was not of neeeffity that the 
parties who took the ſurrender ſhould preſent it; and although they be dead, and the party who 
made it is dead, yet (as the cuſtom is ſound) / it be preſented by any other copyholder when the 
next court ts held, it is well enough; and he may thereupon be well admitted. ——— Gilb. Treat. 
of Ten. 263. cites S. C. Supplement to Co. Comp. Cop. 6g. .. 3. cites S. C. and fays it was 
reſolved, that the leaſe for years was well made, becauſe before ſuch time that the preſentment 
was made in court of the ſurrender, the intereſt of the copyholder did remain in the — 
and his right deſcended unto and upon his heirs and he might take and receive the rents and 
Profits of the lands; for that no perſon can have a copyhold, or a copyhold eftate, but ſuch a 

perſon who comes into the ſame by cuſtom of the manor, viz. by admittance of the lord, which 
in this caſe ceſty que uſe did not do. —-Bridm, 49. S. C. adjudged, —3 Bulſt. 22 4. Roſewell 
v. Welſh. S. C. adjudged. ——Roll. Rep. 415. pl. 3. S. C. adjudged. 


8. A ſurrender is not effeual till it is ſurrendered in court, 
per Roll Ch. J. Sty. 257. Paſch. 1651, in that of Shann v. 
Shann. . 


(Y. a) Want of Preſentment Relieved in [ 74 1 
Equity. 


A Copyholder en marriage agreed to fettle on the wife for 

: life, but did not; after he ſurrendered by way of mort- 

gage to A, for money lent, and then ſurrendered to the uſe of 

his will, and then by will deviſed to his wife for life, remain- 

der to his daughter in fee, and dies. A's. ſurrender was net 

preſented at the next court, but the wife got herſelf admitted, 

The wife being in by agreement precedent to the plaintiff's 

title. the Court would not impeach her eſtate, but as to the 
daughter, her's being purely a voluntary eſtate, it was or- 

dered, that unleſs ſhe would pay the plaintiff his money, he 

ſhould hold and enjoy the premiſſes againſt her. Ch. Caſes 

170. Trin. 22 Car. 2. Martin v. Seamore. 

2. Copyholder in fee ſurrendered to the uſe of mortgagee And come 
in fee, and became bankrupt before preſentment, and there never femble al 
was any preſentment made; per Cowper Chanc, though the JF 
ſurrender was void in law for want of a preſentment, and yufte for 
that might be the /aches of mortgagee in not procuring it, yet 4% pur- 
the ſurrender was a lien, and bound the land in equity, and = 1 
an aſſignee of the commiſſioners of bankruptcy ought not to By 4 
be in a better caſe than the bankrupt, who was plainly bound ferhament 
in equity by this defective conveyance. 2 Salk. 449. pl. 2. ugs 
Mich, 3 Ann, in Canc. Taylor v. Wheeler. of che 


manor, all 
ſurrenders were to be void if not preſented within 12 months after they were made, and in this 
caſe more than 4 years paſſed before it was preſented, which was after the copyholder's death; on 
a bill by the mortgagee againſt the aſſignees and the heir, it was decreed by Lord Cowper, that 
defendants pay the plaintiff his principal, intereſt, and coſts, or to be forecloſed, and the plaintiff 
to be admitted to hold and enjoy againſt defendants. 2 Vern. 564. S. C. 11 Nov. 1706. ——— 
5. C. cited Wms's. Rep. 280.8. C. cited 2 Vern, 610. S. C. cited per Mr. Vernon. 


Ch, Frec. 324.— 8. C. cited Arg. C. Equ. R. 14. 
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74 Copyhold. 


(Z. a) What Effect a Releaſe, or other Deed, 
| will have as to Copyholders. 


Supplement 1, D ELEASE by copyholder to one that purchaſed the fee of 


to Co. JE uy. 

the lord extinguithes the copyhold. Le. 102. pl. 145. 
tee Paſch. 30 Eliz. B. K. Wakefield's Caſe, 
c:tes S C. 


per Anderſon contra; but Snagg ſeemed to think it did. Cro. E. 21. pl. 2. Trin. 25 Eliz, 
B. Anon. — Releaſe by a copyholder to the lord is good ; per Twiſden. Reb. 808. in pl. 77.— 
Gilb. Treat. of Ten. 283. cites S. C. 


Supplement 2. If a man is admitted to a copyhold, and is a copyholder 
eee in poſſeſſion, ſo that a releaſe of the cuſtomary right may 
8. cites enure to him, and becauſe the lord is thereby at no prejudice, 
S. C.-— for he has had his fine upon the admittance of the preſent 
* tenant, and he to whom the relcaſe is made is in by title, 
180. Cie: Viz. by the admittance of the lord the releaſe enures by way of 
S. C,.— extinguiſbment of the right of the copyholder, and is a bar to 
Co. Lit. him, reſolved. 4 Rep. 25. b. pl. 11. Paſch. 31 Eliz. B. R. in 


9, 60. 2. . 
*P.accora. Caſe of Kite v. Queinton. 


ingly. 


S. FP. Arg. 2. Browal. 175. 


Cro. J. 101. pl. 32. Whitton v. Williams S. P. 


3. But if copyholder be oufted by one by tort, there his re- 
leafe by deed to the diſſeiſor or other tort-feaſor does not 
75 I transter any right, nor bar him, firſt becauſe he has not any 
cuſtomary eſtate whereupon there leaſe of the cuſtomary right 
may enure; and 2dly, it will be to the prejudice of the lord; 
for thereby he will loſe his fine and ſervices, and fo it is 
utterly void. Ibid. 
4. Cepyhold interift cannot be transferred by any other aſſurance 
than ty copy of court roll, according to the cuſtom, Co, Comp. 
Cop. 50. ſ. 36. 
Gitb. Trezt. 5+ If I will exchange a copyhold with another, I cannot do 
of Ten. 293. it by an ordinary exchange at the common law, but we mult 
citcs S. C. ſurrender to each other's uſe, and the lord admits us accord- 
ingly. Co, Comp. Cop. 50. ſ. 36. 
90. If I will eviſe a copyhold, I cannot do it by will at the 
common law, but I mult furrender to the uſe of my laſt will 
and teſtament, and in my will I muſt declare my intent. 
Co, Comp. Cop. 50. ſ. 36. | 
Ci. Treas, 7. If lam oufted by a copyholder, a releaſe made to him i 
of Ten. 293 91d, becauſe it would be a prejudice to the lord; and be- 
__ C. & ſides, there is no cuſtomary right upon which the releaſe may 
$. £, and ' > G . , 838 
tet nge inure; but a releaſe inuring by the way of extinguiſhing, where 
eſtates can no prejudice accrueth to the lord, will ſerve to drown a copy 
1 hold right ; and therefore if I ſurrender out of court upon con- 
Mah he. dition to the ule of J. S. and the preſentment is made abſolute 
leaſe be by In court, and the admittance framed accordingly, this admittance 
furrender; and preientment differing from the effect of the ſurrender are 


fur a rclcaſc both 


WW co 0 


Copyhold, 


both void; yet becauſe upon the admittance the lord is ſatis- 
fied of his fine, and ſo nothing at all prejudiced, and beſides, 
here is a cuſtomary right upon which the leaſe may be 
grounded ; I may by a _ at the common law ſufficiently 
confirm this void eſtate, 1d fo upon the ſame reaſon, if [ 
am ouſted of a copyhold, and the lord admits him, according to 
the cuſtom, a releaſe made by me at the common law will 
extinguiſh my right; but if I make a leaſe for years of a copy- 
hold, I cannot by my releaſe paſs my rever/ton, becauſe this re- 


leaſe inureth by way of inlargement to transfer an intereſt, and 


not by way of extinguiſument to crown a right; but my way 
is to ſurrender my reverſion into the hands of the lord, and 
he to grant it over to the leſſee. Co. Comp. Cop. 50. f. 36. 

8. A copy holder ſurrendered upen condition, and afterwards 
by deed releaſed the condition; reſolved, that this is good, for 
a righr or condition cannot properly be determined or given 
by ſurrender, or otherwife than by releaſe. Cro. J. 38. pl. 
11. Trin. 2 Jac. B. R. Hall v. Shadbrook, 


v. Queinton, S. P. — Co. Litt. 59. 


9. If there are two joint copyholders, and one of them releaſes 
to the other, this is good without any ſurrender or admittance 
of him to whom the releaſe was made, becauſe the firſt ad- 
mittance was of them, and every of them, and the ability to 
releaſe did ariſe from the firſt adinittance. Win. 3. Paſch. 
19 Jac, Wale v. Petty. 

10. If a copybulder releaſes to the lord, it extinguiſhes the 
copyhold though it be contrary to the nature of a releaſe to 


give a poſſeſſion. Hutt. 65. Trin. 19 Jac, in Caſe of Blemer- 
Haſſet v. Humberſtone. 


78 


cannot en- 
large a 
copylold 
eſtate. 


Supplement 
to Co. 
Comp. Cop. 
80. ſ. 15. 
cites 8 C. 

4 Rep. 
25. b. in 
caſe of Kite 
a. S. P. 


Het. 150. 
Mich. 5. 
CarC. B. 
Mortimer's 
Caſe, S. P. 
agreed ac- 
cordingly, 
per Cur. 


Jo. 41, 42. 


pl. 2. Ble- 


verhailet v. 
Homber- 

ſtone, S. C. 
& S. P. — 


Win. 66, 67. Paſch. 21 Jac. C. B. Haſſet v. Hanſon, S. C. 


IT. If a man comes into a copyhold tortioully, and is ad- 
mitted by the lord, and afterwards he makes a leaſe for 
lives, which is a forfeiture of .-his eſtate, yet if he that has 
the pure right to the copyhold releaſes to the wrong-doer, it 
is good ; for till the lord enters he is tenant in fait ; per Yel- 
verton; but Walter ſeemed of another opinion, and therefore 
the Reporter ſays quære what benefit he ſhall have by the 
releaſe, Brownl. 149, 150. Mich, 19 Jac, 


=. 
If a copy- 


holder comes 


3 to his eftate 


tortiouſty, (it 
ſeems it 
muſt be by 
admittance, 
elſe the re- 
lcaſe will 
not operate 
at all) and 
commits a 


forfeiture, and then he that hath right releaſes to him, this ſhall hinder the lord's entry, becauſe 
now he hath, as it were, another eſtate of which he hath committed no fortciture ; led quære. 


Gilb. Treat. of Ten. 233. 


If a copyholder be ouſted fo as the lord of the manor is difſeifed, and the copyholder releaſes 
do the diſſeiſor, nihil opcratur. Le. 102. pl. 133. Paſch. 30 Eliz. B. R. Waketord's Cale. | 


12, Copyholder is ouſted, and ſo the lord diſſeiſed, and the 
copy holder releaſes all his right to the difſeiſor, avid dies, His 
heir enters, and brings treſpaſs againſt the diſſeifor, who pleads 
his franktenement, and by the court the releaſe is clearly 

| 64 void, 


4 Rep. 2.56 
pl. 11. 
Paſch. 31 
Eliz. B. R. 
Kite v. 
uinton, 
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S. P. re. void, the diſſeiſor never being admitted copyholder. Hetl. 
ſolved, be- 150. Mich. 5 Car. C. B. Mortimore's Caſe. 


cauſe the 

diſei ſor has | 

no cu/tomary eſtate on which the releaſe of the cuſtamary right may enure ; and alſo it will be prev 
judicial to the lord, who thereby will loſe his fine and ſervices. Gilb. Treat. of Ten. 180. 
eites S. C. Le. 102. pl. 195. Paſch. go Eliz. B. R. in Wakeford's Caſe, Supplement 
to Co. Comp. Cop. 73. {. 8. cites S. C. — Gilb. Treat. of Ten. 283. cites S. C. & S. P. and 
ſays, that the reaſon of this ſeems to be, that though a releaſe cannot in its own nature paſs away 
a poſſem̃on, yet it may amount to a {ignification of the tenant's mind to hold the land na 
longer; for a copyholder is a tenant at will, and therefore though the poſſeſſion be not granted, 
any thing amounting to a determination of the copyholder's will is ſufficient to extinguiſh his 
copyhold, but no right to a copyhold eſtate is extinguiſhed by releaſe, but where the perſon 
that hath the copyhold eſtate comes to it rightfully, becauſe of the prejudice the rightful lord 
would be at, for in this caſe he would loſe in his damages againſt the diſſeiſor, the fine due for 
admittance, and there would be a tenant brought in againſt his will, and an eſtate or will, grant» 
able by ſurrender only, paſs by deſſeiſin and releaſe, 


13. Releaſe to a tenant in poſſeſſion by a wrongful title, 
by a feme covert in court, who was examined ſecretly by the 
ſteward, there need no new admittance. 2 Show, 83. pl. 70. 
Mich. 31 Car. 2. B. R. Stone v. Exton, | | 


(A. b) Pleadings. Surrenders. 


Le. 225, 1. PLEA in ejectment that the lands were copyhold, and 

Blagrave v. that B. the tenant ſurrendered them into the hands of A. 

- m_—_— the fleward to the uſe of C. the defendant, and that C. was 

_ accordingly admitted. B, replies, and concludes with ab/que 

| hoc that A. was ſteward, Held to be no good iſſue, for it 
ſheuld be abſque bec that B. made any ſurrender. Cro, E. 260. 
pl. 45, VI. 33 and 34 Eliz. B. R. Wood v. Butts. 

2. This is the general cuſtom of the realm, that every copy- 
holder may ſurrender in court, and need not allege any cuſ- 
tom — So if out of court he ſurrender to the lord hin- 
ſelf, he need not allege in pleading any cuſtom, but if he 
ſurrender out of court into the hands of the lord, by the hands 
of 2 or 3 Ec. copybolders, or by the hands of the bailif or 
reeve Cc. or of any other, theſe cuſtoms are particular, and 
therefore he muſt plead them. C. Litt. 59. 42. 

7 ] 3. A. covenanted to ſurrender to B. copybold land upon re- 
All 68. queſt; B. aſſigned a breach, that he did not ſurrender it into 
* _ _ ng e hands of twa tenants of the manor, this is not ſufficient, for 
, 5. t was he may ſurrender it into the hands of the lord, or in court, 
ſo reſolved and the ſurrendering into the hands of two tenants, is only 4 
in B. R. particular way, Sty. 107. Trin. 24 Car. B. R. Freeborn v. 


Paſch. q. 
Car. 1 Purchaſe. 


of Sims v. : 


Lady Smith, — Sty, 10. cites 9 Car, Sims v. Walker, 


4. In replevin, the defendant made cognizance, for that M. 
was ſciſed in fee of a cloſe, parcel of the manor of L. which cloſe 
he demijed to R. for 99 years, and being ſeiſed of the reverſion 
ace,rding to the cuſtom of the manzr, (omitting ad voluntatem 
domini he ſurrendered it into the hands of the lard according * 

40 


C opyhold. 


the euſtom &c. and upon a demurrer it was adjudged, that the 
cognizance was inſufficient; for the alleging that M. was 
ſeiled in fee ſecundum conſuetudinem manerii, without ſay- 
ing ad voluntatem domini, muſt intend it a freehold, which 
could not be conveyed by ſurrender in court and admittance, 
without a ſpecial cuſtom to paſs them in that form, 2 Vent. 
143. Hill, 2 & 2 W. & M. in C. B. Rogers v. Bradley. 


[B. b] Copyhold. Admittance. In what Caſes This in Ren 


the Eftate ſhall be in the [Perſon who has the in del. Jos, 


Right to be admitted] Tenant before Admit- 
tance, 


[1. IF the cuſtom of a manor be, that the wife of every copy- » Hutt 18. 

holder for life all have her free-bench of the tenement Tan. 6. Jac. 

of her huſband, dum caſta & ſola vixerit after the death of 3 The 

the baron, the law caſts the eſtate upon the wife, ſo that ſhe chi hey 
ſhall have the eſtate before any admittance ; and may make .ree bench, 

a leaſe for a year as another copyholder may. Tr. 16. Ja, "7 pros. 

| . ce aamite 

B. R. between * Jurdan and Stone, agreed per totam Curiam 4, which 


upon evidence at the bar. Hobarts Reports 244. between the ſteward 


+ Howard and Bartlet, per Curiam; and there cited, P. 16 J. 2 5 
KRennington's Caſe adjudged.] | the brought 
| an eject- 


ment, and whether the action lay, ſhe not being admitted (for it was agreed that no fine was 
due was the queſtion, Reſolved, that her eſtate ariſes out of that of her huſband's eſtate, and if 


her admittance had been neceſſary, ſhe did all in her power to procure it, and were an eſtate is 


created by cuſtom, that ſhall be an admittance in law. 
+ Hob. 181. pl. 218. S. C. that this eſtate is caſt upon her and veſted by law. =—2 Roll 


Rep. 178. Trin. 18. Jac. B. R. Walter v. Bartleet S. C. but S. P. does not clearly appear. 
Cro. J. 573. Waldoe v. Bartlett, S. C. and S. P. ſeems to be admitted. — Palm. 111. Wald 
v. Barkley S. C. and S. P. ſeems to be admitted. 

Noy 29. Rennington v. Cole S. C. and S. P. adjudged. Becauſe no fine is due to the lord. 


2. The heir of a copyholder may enter and have an action 
of treſpaſs before admittance. A deſcent ſhall not bind the heir of 
a copybolder. He may ſurrender unto a ſtranger before admit- 
tance, Supplement to Co. Comp. Cop. 71. ſ. 5. cites 4 
Rep. [23. b. Trin. 26 Eliz. B. R.] Clark v. Pennyfeather. 

3. A copyholder ſurrendered to the uſe of J. S. and the Supplement 
lord of the manor, without any reaſonable cauſe, refuſed to admit oe. 2 
him; adjudged that he cannot enter without a ſpecial cuſtom 32. o 6. * 
to warrant it, for till admittance the ſurrenderor continues cites S. C. 
in poſſeſſion, Cro. E. 349. pl. 25. Mich. 36 & 37 Eliz. Berry 
v. Green. 

4. Surrenderee before admittance has neither jus in re, nor [ 78] 
ad rem, nor has he any remedy if the /ord refuſes to admit; per 2 Bulk. 336, 
Holt Ch. J. Show, $7. cites Cro. J. 368. Cpl. Paſch, 13 Jac. ,, 


B. R.] Ford v., Hoſkins, Mo. 842. pl. 
1137.5, © 
reſolved accordingly, 
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Supplement 5. Cuſtom Sc. that a cepyholder might ſurrender out of court 
Sas ths: into the hands e two cuſtomary tenants, to the uſe of another, and 
7e. f. 4 that at the next court the ſurrenderee uſed to be admitted; a ſure 
cues S. C. render was made into the hands of the ſt:ward out of the court, 
3 but the party, to whoſe vie it was made, died before the next 
in this caſe, court 5 it was infilted, that he dying before admittance, he 
that he vs cannot be ſaid to be a copyholder within the cuſtom. and by 
bolder unh. conſequence cannot be poſſeſſed of the copyhold eſtate; and 
in the cul- if ſo, then the heir of the ſurrenderor is in by deſcent, and 
tom ; for by ſhall hold by the copy of his anceſtor ; Roll Ch. J. ſaid, that 
——_— this caſe differs from the caſe of ſurrendering into the hands 
farrenderee Of tenants, for it is into the hands of the ſteward out of court, 
hath no po which is good, and that the lord's acceptance of his rent is an 
3 2 admiſſian; but Bacon doubted ; fed adjornatur. Sty. 145, 146. 
in byde- Mich. 14 Car, Barker v. Denham. 

ſcent, and 

holds by the copy of his anceſtor, and fo the ceſtuy que uſe is not a perfect nor compleat copy- 
holder. and it may be compared to the caſe where a man makes a fcoitment in fee of lands, and 
makes li ery within the view, it is no perfect livery till he doth enter into the lands, but the 
feoffor may puniſh a treſpaſs there done in the interim, for it is but inchoatum until he enter: 
and fo it is in cafe of a copyholder, the furrcnder is but quaii inchoatum, as before, till he be 


admitted to the copyhold. 


6. A ſurrenderor of copybold land continues ſeiſed till the ad- 
mittance of the ſurrenderec, and the perſon to whoſe uſe the 
ſurrender is made is not ceſty que uſe in the mean time, but 
when admitted he is in by grant from the lord; per Holt 
Ch. J. Wms's Rep. 17 Hill. 1700. B. R. in Cafe of Fiſher v. 
Wigg. | 
| 2 the caſe of a ſurrender to the uſe of A. the lands 
were found to be ſurrendered into the hands ef the lord himſelf in 
Full court, and that the lord aſſeſſed a fine upon the ſurtenderee, 
but never admitted him ; adjudged per tot, Cur. that the heir of 
the ſurrenderee had no title, for that the title of the furren- 
deree is wholly by the copy of the court roll made from the entry 
upon the court roll, which before admitrance cannot be; but 
in caſe of a deſcent the heir may ſurrender before admittance, 
hecauſe he has a title by deſcent, but the lord in this caſe 
ſhall have a fine. 11 Mod. 73. pl. 4. Paſch. 5 Annæ, B. R. 
Brown v, Dyer. 


[B. b. 2] In what Caſes the Eſtate ſhall not {be 
out of Surrender till Preſentment, or Admittance 
/ Surrenderee.] 


Thisin Roll [I, IF by the cuſtom of the manor the copyhold ought to de- 
N _ 0 * feend to the youngeſt ſon, and the copyholder in fee ſurren- 
3 ders it to the uſe of himſelf and his heirs, and dies before any ad- 
mittance upon the ſurrender, and the youngeſt ſon firſt enters, 
the eideſt cannot juſtify his entry upon him before admittance. 


M. 10 Ja. B. R. adjudged. | If 
| . 2+ 


Copphold. 
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2. If a copyholder ſurrenders out of court into the hands of Thisin Roll 


tenants, according to cuſtom, to the uſe of another; before this 


is letter I) 


ſurrender is preſented at the next court, or any admittance Rridem. 
of him to whoſe ule this ſurrender is made, the efate continues 49. Froſett 
in the ſurrenderor. Nlich. 14 Ja. B. R. between Frofwel and 43 
Ielſßb, per Curiam, ] Crank, 
Doderidge, 


3 Bulſt. 214. S. C. adjudged. 


and war. wn agreed the 8. P. 
S. C. adjudge 


[3- But in that caſe, F the lord admits ceſtuy que uſe for 
his tenant, and accepts the rent from him as his tenant, the gate 
ſhall be in him, before any preſentment of the N ſurrender at the 
next court by the tenants, becauſe the lord is not at any pre- 
judice by this, being ſatisfied his duties, which is the cauſe, 
that the eſtate is not in the ceſtuy que uſe upon a ſurrender 
before admittance. Mich. 14 Ja. B. R. between Freſwell and 


— Godb. 268. pl. 373. 
that a leaſe made by the heir of the ſurrenderor was good. — Cro. J. 40g. pl. 


1. S. C. adjudged, —S, C. cited Bridgm. 83, 84.— S. P. admitted. Arg. Sty. 


146. 


This in Roll 
is (M) pl. 4 
It {eenw 
that the 
words (and 
accepts) 
ſhould be 
(by accept- 
ance of.) 


——— Godb. 
268. pl. 373. 
S. C. agreed, 
that if the lord takes knowledge of the ſurrender, and accepts the cuſtomary rent as rent due 
from the tenant being admitted, this ſhall amount to an admittance; but otherwiſe if he accepts 
it as a duty generally. —— 3 Bultt. 214 &c. Roſewell v. Welſhe S. C. and S P. admitted. 
—— Roll Rep. 415, 46. S. C. and S. P. by Haughton J. accordingly, but Doderidge and 
Crooke e contra. Bridgm. 52. S. C. and S. P. by Haughton J. but the others contra. 
Cro. J. 403, pl. 1. S. C. adjudged tor the heir of ſurrenderor. Supplement to Co. Comp. 
Cop. 69. 1. 3. cites S. C. ſays it was doubted by the juſtices, but not reſolved whether the ac- 
ceptance of the rent by the lord at the hands of the ceſty que uſe did amount to an admittance or 
not. S. P. admitted, arg. 2 Sid. 61. Gilb. Treat. of Ten. 266. cites the ſame caſes, and 
ſays, if we look into the reaſon of the thing, we may conclude, that any thing that expreſſes the 
lord's conſent to the ſurrender, ſhould amount to an admittance ; for it is his conſent only that 
is requiſite after the ſurrender, to make the ſurrenderee a tenant ; and what matter is it 
whether that be done by a dominus conceſſit & admiſſus eſt, or by any act that amounts 
to as much? | 


Welſh, per Curiam.] 


4. If a copyholder ſurrenders his land to the uſe of J. S. and 
the lord grants the ſame to J. S. accordingly, and thereupon he 
enters, yet he is no good copyholder till he be admitted, but 
if J. S. appears at the lord's court, and paſſes on the lord's homage, 
or the lord accepts his rent or his fine for the ſame copybold, 
then he is become a good copyholder without any further 
admiſſion. Calth. Reading 63. 


(C. b) In whom the Eſtate ſhall be ſaid to be 
before Admittance of Surrenderee, and whe- 
ther, when admitted, he ſhall be ſaid in by 
the Lord or by Surrenderor. 


I. WIEN a copyholder ſurrenders to the uſe of another, and ib. Treat. 
the lord admits him, he is in ly the ſurrenderor. Re- of Ten. 241. 


ſolved. 4 Rep. 27. b. pl. 15 Trin. 26 Eliz. B. R. Taverner. == 
v. Cromwell. that this be- 


ing ſpoke ſo 
m—_ cannot by any fair conſtruction but extend to all ſurrenders, either by tenant for life or 
in fee; but chat in the caſe of KI XC V. Loap [Lovex| it is adjudged. that if a copyholder — 
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life ſurrenders to the uſe of another for life, who is accordingly admitted, that he is in from the 
lord, and not from the ſurrenderor ; [See [P. 5] pl. 3. — the notes there] but Ld. Ch. B. 
Gilbert ſays, quzre well of this matter; for the tenant for life has not ſuch an eſtate as to be al- 
lowed to grant for life to another; but when a copyholder in fee ſurrenders to the uſe of another 
for life, he is in quali by the copyholder; this is againſt Lord Coke, and, as it ſeems, againſt 
reaſon, for the lord is but an inſtrument to convey, therefore he is compellable to grant accord- 
[ 80 ] ing to the ſurrender, and no charge by him, while it is in his hands, ſhall be of any 

force, and he that ſurrendered ſhall pay the ſervices, and the words of Coke are 
general, that he ſhall be in by the copyholder in ad mittances upon ſurrender ; yet Coke ſays in 
another place, that by the ſurrender to the lord out of court the eſtate paſſeth to the lord under 
a ſecret condition, that it be preſented at next court; but it hath been adjudged fince, that by 
ſurrender to the lord by the hands of two tenants nothing paſſed, but the intereſt remained in him 
that made the ſurrender, and there can be no difference where the lord takes himſelf by the 
hands of two tenants, and if it be in the lord, how can the copyholder pay the ſervices, or take 
the profits after ſurrender, or make another ſurrender ? 


Thisin Roll [D. b! What Perſons may enter before Admit- 


is letter (N) 


Fol. 5222 fance, and how they ſhall be %% of it, and 


in what Manner it ſhall de/cend. | 


Mich. 22 [. O. 4. Brown 22. b. reſolved, that if a cuſtomary eſtate 


2 1 — 4 ' of inheritance deſcends to the heir he may before 
reſolution, admittance enter, and take the profits. 

—Adcjudged | 
acccordingly, and that he may bring treſpaſs before admittance. 4 Rep. 23 b. pl. 9. Trin. a6 
Eliz. B. R. the 1ſt reſolution in cafe of Clarke v Pennyfeather.— Noy. 172. Simpſon v. Gibliar, 
S. P. Arg. and the better opinion of the court ſeemed to be ſo.— Lane 20. Paſch. 4 Jac. in the 


Exchequer, S. P. admitted by all the barons. 


Mo. * pl. [ 2. Co. 4. Browne 22. [b.] adjudged, that there ſhall be a 
—_ Trin. Þrſſeſfio fratris before admittance.] 

23 Eliz. ; 
Anon. ſeems to be S. C. the copyholder had granted a leaſe for 12 years by licence rendering 
rent, and died, leaving a fon of two months old and a daughter by one Venter, and a daughter 
by another Venter. The death of the father was preſented, and that the ſon is heir, and his age. 
Afterwards the ſon, (before any tent day incurred, or any admittance to the copyhold, for any 
guardian aſſigned) died. Adjudged that the eldeſt * daughter is ſole heir, and that the deſcent 
of the reverſion upon the leaſe tor years beſore day of payment of the rent is poſſeſſio fratris 
quz facit ſororem eſſe hzredem. — Co, Comp. Cop. 53. ſ. 41. S. P. and cites S. C. But rf the 
leaſe had been determined living the fon by the firſt Venter, and afterwards he had died before any 
&*tual entry made, the law would have fallen out otherwiſe, becauſe there was a time when he 
might have lawfully entered. — 4 Rep. 21. pl. 1. Browne's Caſe ſays, that the copyholder 
had iſſue a ſon and a daughter by one Venter, and a fon by another Venter, and died, and then 
the eldeſt fon died before admittance, and adjudged that the land ſhall deſcend to the daughter 
of the whole blood. And it ſeems that the caſe in Moor as above is miſprinted in the ſtating 
of it.] Co. Comp. Cop. 31. f. 41. and Supplement 71. l. 2. cites S. C. according to 4 Rep, 


ut fupra. 


* The poſſeſſion of the termor ſhall be the poſſeſſion of the heir. D. 291. b. Marg. pl. 69. 
eites it as 2djudged 23 Eliz. Rot. 1229. Holmes v. Facie. 


In what 3. D. 12 El. 291. 69. accordingly by two juſtices, and 


eaſes there there alſo it was held by two juſtices, that where, after the 


— death of the father, the copy hold deſcends to the ſon, withis 


featris. See age, and the cuſtrdy of the land is committed to bis mother by the 


Lc. el Infra lord during his nonage, who enters, and after the /n dies be- 
'* . * fore any admittance, yet this poſſeſſion of the mother, as guar» 
d:an, gives the actual poſſiſſian to the he and therefore his ſiſter 


of the half blood cannot be heir to him. 
4. R. B. 


Copyhold, 


4. R. B. ſurrendered to the uſe of himſelf and his wife M. Supplement 


90 


without limiting any e/tate, if the lord makes admittance to M. 8 Co. 
and R. and to the heirs of K. this is but an admittance to 56 
them for their lives, the reverſion over to R. B. and the re- cites S. C. 


verſion doth not remain in the lord, the ſurrender into his for after the 


hands is general. 4 Rep. 29. b. pl. 18. the third Reſolution 
in Caſe of Bunting v. Lepingwell. 


5. Copyholder in fee having iſſue two ſons, R. and T. ſur- 
rendered his lands to the uſe of R. for life, and afterwards to the 
uſe of T. in fee, bath the ſons T. being within age, ſurrendered 
the lands to the uſe of I. in fee, wha was admitted. R. and J. 
died, but T. left iſſue A. who was admitted, and entered upon I. 
the ſurrenderee; and it was adjudged lawful, and that he 
ſhould not be put to his plaint in the nature of a dum fuit 
infra etatem, Le. 95. pl. 124, Hill. 30 Eliz. B. R. Knight 
v. Footman. 


6. Though the heir be not admitted, yet he may enter and 
take the profits, and make a leaſe according to the cuſtom, or 
bring an action of treſpaſs againſt him that diſturbs him; but 
if the lord require his fine or his ſervices, and the heir re- 
fuſed to do them, this may be a forfeiture of his copyhold, 
but until awful ſeiſin made by the lord (becauſe it belongeth to 
him) the heir may intermeddle with the poſſeſſion, albeit he 
be not admitted by the lord where it is an eſtate of in- 
heritance by the cuſtom, Poph. 39. Hill. 36 Eliz. B. R. 
Bullock v. Dibley. 


2dmittance 
they are iu 
him who 


made the ſurrender, and not by the lord. 


pl. 17. 
Knight v. 
Fortipan. 
S. C. adjudg- 
ed the en- 
try la ful; 
for a ſur- 
render is 
but a con- 
veyance by 
matter of 


fat and no higher, and may bring treſpaſs before admittance. 


It was ad- 
mitted by 
all the ba- 
rons, that if 
a copy- 
holder ſur- 
renders to 
the uſe of a 
younger ſon 
and dies, 
this younger 
{On cannot 
bring an 


action till 


admittance ; but if the copyholder had deſcended to the heir he might have an action before ad- 


mittance. Lane 20. Paſch. 4 Jac. in the Exchequer, Anon. 


7. A copyhold was granted to A. and his wife and their 
heirs. A. Loo. The wife dies. The lord admits a ſtranger, 
The heir of the wife enters and brought treſpaſs againſt the 
ſtranger, and held good without admiſſion. Noy. 172. Sim- 
ſon v. Gillion. 


8. If copy holder /urrenders to B. and the ſteward abi not ad- 
mit him, 9d B. enters and occupies the land, and the {rd brings 
gectment, B. though not admitted, may plead Not Guilty, 
and ſhall have a verdict, guere rationem, for in reſpect of the 
poſſeſhon it ſeems the lord's title is eldeſt ; for his title to the 
freehold is good and lawful, and conſequently to the profits 
of the freehold, unleſs another can make title to the profits 
which in this caſe ſeems difficult without an admittance, 
Quzre if the reaſon is not that the /ord is particeps criminis 
ſuppoſing him not to ſuffer the ſteward to admit B, Yelv, 
16. Mich, 44 & 45 Eliz. B. R. Arnold v. George. 


Cro. E. go. 
Knight v. 
Fortipan. 

S. P.—3 
Bulſ. 216. 
cites 4 Rep. 
23. b. Pen- 
oyteather. 


Supplement 
to Co. 
Comp. Cop. 
qt. . . 
cites S. C. 
that it ſhall 
be found 
againſt the 
lord be- 
cauſe he is 
particeps 
criminis, 
becauſe it 
ſhall be in- 
tended that 


the lord would not ſuffer the ſteward to admit him, [And lord Coke makes no quære 
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81 Copyhold, 


of it.) —— ib. Treat. of Ten. 27g. cites S. C. and takes notice of a nota there, viz. that the 
ſurrender, was but of a copyhold to him, & tribus aſſignatis ſuis, ſo that by his death the eltate 
in the copyhold determined &c, This is a very ſtrange report, for the quæres and reaſons of the 
calc confound it, and the Lord Ch. Baron ſays, it ſeems to me, that the reaſon of the cafe was, 
becauſe that after the ſurrender the eſtate continued in the furrenderor, and not in the lord; and 
io the pofleſſion of the ſurrenderee was illegal againſt the ſurrenderor; yet it was good agaluiſt 
ecery body elfe, and ſo againſt the lords leſſee; tor when the lord retuſdg to admit, the way is to 
compel him in chancery, and no action upon the caſe hes againſt the lord for non admutance, 
It is ſaid in Lex Cuſt. 158. that an action lies for the ſurrenderor; ſed quære; indeed the reaſon 
wen was, becauſe the ſurrenderee hath no intereſt which the ſurrenderor hath.— The lord 
vi a manor Has that prerogative in his copyholds, that no ftranger can be his tenant thereof, wich- 
out his ſpecial aſſent, and admiſſion, and for that cauſe a copyhold ſhall nt be liable to any execu- 
eons of ſtatutes or recognizances, neither ſhall be aſſets in debt or formedon, ncither is contained in 
auy of the ſtatutes atorenamed ; for if it were, then ſhould the lord be forced to have a copy- 
holder whether he will or no, which is againſt the nature of a copyhold ; and therefore a ſtranger 
can never enter though a ſurrender made to his uſe be accepted, except he be admitted tenant, but 
e/herwiſe of the heir, for he may enter and take the profits before the admittance aiter the death 
ot his father. Calth. Reading, 61, 62. 


82 ] 9. Lord of a manor ſeiſes a copy bold without cauſe, and grants 
Supplement it to F. S. in fee. J. S. died ſeiſed, and his heir is admitted, 
va 2 The firſt copyholder dies, and his heir enters and ſurrenders 
mp. Cop. : 
7. . 3 to the uſe of a ſtranger, Relolved, that a deſcent of a copy- 
c:icsS. C. hold ſhall not take away the entry of another copyholder 
that has right, and that the heir entering without admittance his 
entry is lawful, and being in, his ſurrender is good before 
admittance, Cro. J. 36. pl. 10. Trin. 2 Jac, B. R. Joyner 
v. Lambert. 
10. Theſe admittances uon ſurrender differ from admittances 
upon deſcents in this, that in admittances upon ſurrender no- 
thing 1s veſted in the grantee before admittance, no more than 
in the voluntary admittances; but in admittances upon de- 
ſcents the heir is tenant by copy immediately upon the death 
of his anceſtor, not to all intents and purpoſes, for perhaps 
he cannot be ſworn of the hamage before, neither can he maintain 
a flaint in the nature of an aſſiſe in the lord's court before, becaule 
till then he is not compleat tenant to the lord, no farther. 
forth than the lord pleaſes to allow him for his tenant, Co, 
Comp. Cop. 53. 1. 41. | 90 
11. And therefore if there be grandfather, father, and ſon, 
and the grandfather is admitted, ard dies, and the father enters, 
and dies lefore admittance, the ſon ſhall have a paint in the na- 
ture of a writ of aiel, and not an aſſiſe ef martdanceſter; ſo that 
to all intents and purpoſes the heir, till admittance, is not 
compleat tenant, yet to moſt intents, eſpecially as to ſtrangers, 
the law takes notice of him as of a perfect tenant of the land 
inſtantly upon the death of his anceſtor, for he may enter into 
the land before admittance, takes the profits, puniſh any treſpaſs 
done upon the ground, ſurrender into the hands of the lord to 
whoſe uſe he pleaſes, ſatisfying the lord his fine due upon the 
deicent, and by eſtoppel he may prejudice himſelf of his in- 
heritance, Co. Comp. Cop. 53. ſ. 41. 

1 The heir may recover in je&ment upon his anceſtor's 
Cas admittance, Vern. R. 392. pl. 364. Hill. 1685. in Caſe of 

Cope — Dancer v. Evett. | Xs 1 


Le. 100. 
Rumney v. Eve, 


N. Ch. R. 197, Arg. | 
(E. b 


Copyholy, 82 


E. b! What ſhall be ſaid an Admittance. Tiisin Rall 


is letter X 

: in fol. 525. 

[1. IF a copyholder in fee ſurrenders to the uſe of another, and after, * Ceo. E. 
at another court ceſtuy a que ufe the furrender was, ſur- 904; Pl. 29- 


renders the land to the uſe of another, this ſhall enure as an ad- * 4 1 


mittance upon the firſt ſurrender, and after as a ſurrender; B. R. Gyp- 
for by the acceptance of the ſurrender he is admitted to be tenant. Pin * mo 
Dubitatur, 38. 39 Eliz. B. R. between“ Keping and Bunning, u en 


: pray the ſurren- 
Paſch. 41 Eliz. B. K. in-+ Calchin's Caſe.] der in this 
caſe was 
ꝛde by a remeinderman in fee, where the tenant for life had been admitted; and Popham ſaid, 
that tenant for life and he in reminder have but one eſtate in law, and therefore the admittance 
of the one ſhall ſerve for the other; to which Fenner J. agreed; but becauſe the other juſtices 
were abſent it wes ad journed.— - Mo. 463. pl. 658. Tiping v. Bunning, S. C adjudgeo, chat the 
admittance of tenant for life 15 the admittance of him in remainder. — Goldſb. 95. pl. 9. S. C. 
& S. P. ar gued.—— S. P. reſolbed. Mo. 358. pl. 488. Trin. 36 Eliz. Dell v. Higden. Sce 
(P. b) pl. . and the notes there. : 

+ Cro. E. 662. pl. 11. S. C. but S. P. does not appear. 


83 J 
2. If a copyhelder ſurrendert to the uſe of ansther, and after Gilb. Treat. 
the /ard having notice thereof, acc:pts the rent from ceſtuy que of Len. 256. 


Be ES . cites S. C. 
uſe out of court, this is an admittance in law. Mich. 14 Ja. d' the Cate 


B. R. between Fro/well and Melſb, per Curiam.] above (pl. 
1. and ſays, 
that by the fame reaſon that the acceptance of a ſurrender before admittance amouuts to an ad- 
mittance, the admittance of ſuch a ſurrenderee's ſurrenderee is a go d admittance of the firſt ſur- 
xcenderee, —— Sec [B. b. 2 pl. 3. S. C. and the notes there. 


3. If a ſurrender be of a copyhold to J. S. and befire admit- Brownl.14g 


tance J. S. doth ſurrender the land to W. R. who is aumitted, yet ae 


nothing paſſeth to W. R. by this admittance, Reſolved; for it ſeems to 
J. S. had nothing, and the admittance of W. R. ſhall not be de only a 


taken by implication to be the admittance of himſelf. Yelv. 7 


145. Mich. 6 Jac, B. R. Wilſon v. Weddall. — 
plement to 
Co. Comp. Cop. 70. ſ. 4. cites S. C. Gilb. Treat. of Ten. 259. cites S. C. accordingly. 
—— It a copyholder ſurrenders his eſtate to the uſe of J. S. who ſurrenders the ſame to J. N. and 
the lord admats J. N. this is good, for the acceptance of the ſurrender of J. S. in law an admit- 
tance of him; per Haughton J. 3 Bulſt. 232. Mich. 14 Jac. in caſe of Elkin v. Waſtall. Fut 
Doderidge J. contra.——g Bull, 237. &c. Mich. 14 Jac. Rawhnſon v. Greaves, S. P. dubitatur. 


4. When the heir of a copyholder is to be admitted, the 
words amiſſus ej? are only uſed, and not the words dominus 
conceſſit, which laſt are the words of grant of the lord uſed 
upon every ſurrender, and the reafon is, becauſe the anceſtor 
of the heir had the copyhold eſtate before. Arg. 3 Bull. 216; 

Mich. 14 Jac. in Cafe of Roſwell v. Welſh. 

5. A copyholder ſurrendered out . court, according to the gBullt. 137. 
cuſtom of the manor, which at the next court was preſented, 2 
and entry thereof made by the ſtetward, viz. compertum eſt per vult, and 
bemagium &c, but no admittance; afterwards ce/tuy que uſe ſur- ended by 


renders before admittance, and the firſt copyhelder ſurrenders — 


to the plaintiff; Haughton juſtice held, that he could not ment to Co. 


ſurrender before admittance, and the entry of the ſurrenderee Comp. Cop. 
doth 7* {. 4. cites 
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83 Copyhold. 


5. C. and doth not make an admittance, for this being the ſole act of 
ſays, it was the ſteward, ſhall not bind the lord, and it is not like to the 


the opinion N ; , 
of the court uſual form of an admittance, for that is, dat domino de fine, 


in this — fecit fidelitatem & admiſſus eſt inde tenens, Doderidge J. 
that none 0 agreed. Poph. 127, 128. Mich. 14 Jac. B. R. Rawlinſon V. 


the coloura- * © 
ble things Green. 
did imply | 
a pericQ admittance to the copyhold ; for 1, the acceptance of the preſentment by the ſteward 
from the homage was no more than what he was bounden to do, as being judge of the court. 
2dly, The entry of it in the Roll was but an office of duty, being but an evidence for the lord, 
as alſo for him to whoſe uſe the ſurrender was, and ſo was the delivery of the copy to J. S. the 
ceſty que uſe ; but none of theſe things did imply the confent or will of the lord, that the ceſtuy 
que uſe ſhould be admitted, or have the lands according to the ſurrender, and all theſe things 
together do not imply any admittance, for all of them may be done, though no admittance be 
in the caſe Cilb. Treat. of Ten. 268. cites S. C. and ſays, the entry of compertum eſt 
per homagium doth not make an admittance, for that only ſhews there was a ſurrender. but im- 
Plies no aſſent to the ſurrender; but the entry of dat domino pro fine & fecit domino fidel. & 
admiſ. that is the admittance. It is ſaid. that in this caſe the ſurrender was preſented, and the 
ſurrenderee accepted, and a copy granted him, and he ſurrendered again, and this ſurrender was 
reſented, and a copy granted, and he accepted as a copyhold tenant ; in this caſe nothing is ſaid 
to be reſolved, but the court faid, that he to whoſe uſe the ſurrender is made, had not any eſtate 
before admittance, but they ſaid nothing to the point, whether he were admitted or not; but it 
ſeems. that in that caſe there is 2 very good admittance, for he was accepted as tenant, and L 
fhould think it was that made him tenant, and not the entry of it in the Roll. 


Sty. 145. 6. Acceptance of rent by the lord of one to whoſe uſe a ſur- 
5 —4 J. render is made, as of his tenant before any preſentment of the 
If ths ſurrender at the next court, this will veſt the eſtate in the 
lord re- ſurrenderee; but if the lord accepts the rent as a duty generally 
1 it is otherwiſe, Godb. 269, pl. 373. Mich. 14 Jac. C. B. 


fine before Froſwell v. Welſh. 


admittance, | 
quære if this will not amount to an admittance. 11 Mod. 70. pl. 7. 


L 84 ] 7. Though the S ſeſſing a fine be no admittance, yet if the 
ſteward accepts a fine of him ſo aſſeſſed, as of a copyhotder, 
this is a good admittance of him; Arg. 3 Bulſt. 239. Mich, 
14 Jac. 

S. P. per 8. If the lord /aith to the copyholder you have ſurrendered 

e. g to the uſe of A. to which ſurrender I agree, this is good, and 

Elkin „ fhall make him to be a good copyholder, per Haughton, to 

Flkin v. 8 PY „ P 8 7 

Waſtall which the Court agreed. 3 Bulſt. 219. Mich. 14 Jac, in Caſe 

1 232. of Roſewell v. Welſh. | 

" wie 9. If a copyholder ſurrenders his eſtate to the uſe of F. D. 
and the lord meeting with him ſaith ſuch a ſurrender is made to 
your uſe, to which I do agree, er am content therewith, and that 
you ſhall be my tenant, theſe ſayings ſhall amount unto good 
admittances, and ſhall make him to be a good copyholder 
without any other admittance, per tot. Cur, 3 Bulſt. 232. 
Mich. 14 Jac, in Caſe of Elkin v. Waſtell. 

10. Winch ſaid, that the admittance of the lord, viz. the 
Leſſee of the manor, amounts to a grant to him who had a title, but 
it is otherwiſe if it is to him who was in by wrong, as by diſſei/in, 
Cites 4 Rep. 22. which was granted by all the Court, Win. 67. 
Paſch, 21 Jac, C. B. in Caſe of Haſſet Y, Hanſon, | 11 

11. 


Copyhold, 84 


11. If a ſurrender be to the uſe of F. S. and afterwards F. 
N. is admitted, the conſent of J. S. afterwards makes this a good 
admittance; per Glyn Ch. J. 2 Sid. 61. Hill. 1657. | 

12, A. purchaſes a copyhold in his own, his wife, and 1 20. 
daughter's names, and afterwards ſurrenders it for the ſecuring a a 
debt to J. S. J. S. is not intitled to any part of the lands, it brought by 


being an advancement for the wife and daughter, and the J. S. 2gault 


, . . . . th -1te 
huſband and wife taking one moiety thereof by intireties. 24 
Chan. Prec. 1. Hill. 1689. Back v. Andrews. ter after the 
huſband's 


death was diſmiſſed, but without colts, 


13. Admittance by virtue of a forged letter of attorney in the 
name of a copyholder to ſurrender a copyhold 1 the u/e of J. S. 
and the attorney ſurrenders accordingly, whereupon |. S. is 
admitted, is a void admittance; per Macclesfield C. 2 Wms's. 
Rep. 77, 78. Trin. 1722, in Cale of Hildyard v. S. S. Com- 
pany and Keate, | 


[F. b! What ſhall be ſaid an Admittance accord- ruin Ron 
| ing to a Surrender, | hs 
[Or rather, How the Lord is conſidered as to his 
Power of admitting, and where the Admithon 
is different from the Surrender, How it ſhould 


operate, ] 


Lt. THE lord is but an infirument to admit ceſtuy que uſe ; 1 


| tor no more paſſes to the lord than to ferve the limi- mitted hall 
tation of the uſe; and ceſtuy que uſe when he is admitted not be ſub- 
thall be in by him that made the ſurrender, and not by the — 
lord. Co. Lit, 59. b. . the lord, 
f 4 Rep. 27. 
b. in pl. 1; cites is as adjudged Hill. 35 Eliz. C. B. in caſe of Taverner v. Cromwell. 


2. If a man ſurrenders to the uſe of J. S. and F. D. r 
their lives, the remainder over to another, and J. S. and J. D. 8 ol. 304. 
are admitted in fee, yet this ſhall not alter their eſtate, but _— 
they ſhall be ſeiſed according the ſurrender, My Reports, 14 Ja. Ron LE 
Lane and Pannel adjudged. ] 238. pl. 9. 

S. C. adjor- 


natur.— —Ibid. 317. pl. 28. S. C. adjornatur.— Ibid. 438. pl. 3 S. C. adjudged per tot. 


= ub. Treat. of Ten. 250. cites S. C. and makes large obſervations thereupon, which ſee 
cs : 


3. If J. ſurrender to the uſe of J. S. for life, and the lord The lord 
aumits 145 in fee, an eſtate for life only paſſes, Co. Comp. — 4 


Cop. 5 3. ſ. 41. cites 4 Rep. 29. Bunting. v. Lepingwell. power to 


o if J. ſurren ] ioni ertain eſtate, make ad- 
4 if 7 ft der without mentioning any cert ate, wa en 


becauſe by implication of the law efate for life only paſſes, according to 
though the lord admits in fee, no more does pals than the impli- the ſurren- 
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85 Copyhold, 


Ader, and fo cation of law will warrant. Co. Comp. Cop. 53. ſ. 41. cites 


faras he 4 Rep. 29. Bunting v. Lepingwell. 
EH LW T, ſurrender with the reſervation of a rent, and the lord 


that power : : . 
admits, not reſerving any rent, or re{erving a leſs rent than J. 


the admit- 

tanceis reſerved upon the ſurrender, this admittance is wholly void, 
good ; but 5 0 . : R B 3 
Suere h. Co. Comp. 53. 1. 41. cites 4 Rep. 29. Bunting v. Leping- 
gocs beyond wel K . 

that power 6, But if the lord reſerves a greater rent, then the reſerva- 


->— of Sent , | . . y 
withoura Zion is void only for the ſurplaſage, and the admittance ſo far 
warrant, current as it agrees with my ſurrender, Co, Comp. Cop. 53. 
une, . ſ. 41. cites 4. Rep. Bunting v. Lepingwell. 
void: but! 1 
the ſurrender be ab lute, and the admittance conditional, the admittance is good, and the condition 
is void; If the ſurrender be conditional, and the admittance abſolute, that is void; if the ſurrender 
be to the uſe of F. S. and the lord admits J. M. this is void, and he may afterwards admit J. S. If 
he admits J. S. and a ſtranger, J. S takes all, for the ſtranger's admittance is void, The reaſon 
of theſe drverfities is, becauſe when the lord acts contrary to his warrant or power, his acts are 
void, but when he acts according to his power is one thing, but beyond it is another, for what 
he acts according to his power he hath a warrant, but for what he acts beyond he hath no war- 


Tants, and fo it is void. Gilb. Treat, of Ten. 180, 181. 


7. If J. ſurrender upon condition, and the lord omits the con- 
dition, the admittance is wholly void; but it my ſurrender te 
abſclute, and the lord's admittance be conditional, the condition is 
vid, but the admittance in all points elle is good. Co. Comp, 
Cop. 5 3. ſ. 41. cites 4 Rep. 25. Kite v. Queinton, 

8. A. W. ſurrenders to the uſe of WV. IV. and his heirs; the 
Reward admits W. IV. and Joan his wife, and their heirs, The 
lord here by the cuſtom has but a cuſtomary power to make 
an admittance ſecundum formam & effectum furſum-reddi- 
tionis, and this is not like the cafe of feottees at the common 
law, and though the lord grant the eſtate to another, all this 
is without warrant, notwithſtanding the lord may make an 
admittance according to the ſurrender. 4 Rep. 28. b. pl. 17. 
Trin. 33Eliz. B. R. Weſtwick v. Wyer. 

9. 69 if a ſurrender be to the uſe of one for life, and the lord 
admits him to have and to hold to bim and his heirs, yet he who 
is admitted has but an eſtate for life, and in the caſe above, 
the admittance ſhall enure only to the baron, without an 
eſpecial cuſtom, or other ſpecial matter, which is not in this 
* 4 Rep. 28. b. pl. 17. Trin. 33 Eliz. B. R. Weſtwick v. 

| er. | | 
Supplement . If a copyholder ſurrenders to the uſe of J. S. and the 
to Co. lord after ſuch ſurrender grants the land to ceſiy que uſe and a 


Comp. Cop. franger, all ſhall enure to ceſty que uſe. 4 Rep. 28. b. Trin. 


. 
des 8. C. 33 Eliz. B. R. Weſtwick v. Wyer. 


11. The reaſon of theſe diverſities is theſe ; where an autho- 
rity is given to any one to execute any act, and be executes it 
contrary to the effect of his authority, this is utterly void; but 
if he executes his authority, and withal goes beyond the limits 


1 86 ] of his warrant, this is void for that part only wherein he exceeas 


his authority. Co. Comp. Cop. 53. ſ. 41. 
12, Where 


Copphold. 86 


12. Where the lord admits in another manner than the ſur- — 2 — 
Older ur- 


render appoints it is void. Brownl. 127. Hill. 5 Jac, in Caſe „% 47 
of Allen v. Naſh. _ | „ 


| : a condition, 
and the lord admits the tenant upon a condition, the condition is void; for that aſter the admittance 
the ſurrcnderee is in by him that made the ſurrender, and not by the lord. Supplement to Co, 
Comp. Cop. 71. 1. 6. cites 4 Rep. 32 Eliz. Weſtwick's Cale, 
% 

13. Copyholder that comes in by vsluntary grant ſhall not be 
ſubject to the charges or incumbrances of the lord before the 
grant, 8, Rep. 63. b. Mich. 6 Jac. in Swayne's Caſe, 

14. A copyholder ſurrenders to the uſe of B. and his heirs, 

The ſleward admits him to him, and the heirs of his body, Not- 
withſtanding this admittance the eſtate ſhall be to him and 
his heirs according to the ſurrender ; per Mountague Ch, J. 
3 Bulſt. 240. Mich, 14 Jac. 

15. The lord of a copyholder is only an inſtrument to ad- 
mit the copyholder, and ought to admit him according to the 
urrender, or otherwiſe the admittance is not good. Sty. 462. 

Mich. 1655. B. R. Hether v. Bowman. 

16. If a /jurrender be to the uſe of J. S. and F. N. is admitted, Gilb. Treat. 
and F. S. conſents, this is a good admittance; per Glin, Ch. op * 
J. 2 Sid. 61. Hill. 1657. in Caſe of Blunt v. Clark. but ſays 

17. It ſeems that the preſentment of a ſurrender in court 7s my of 
only by way of inſtruction to let the lord knew of the ſurrender, 
and accordingly he may admit, for it is apparent that a pre- 
ſentment is not of neceſſity, becauſe the lord may admit out 
of court, and any act of the lord's conſenting to the ſurrender 
will amount to an admittance, which plainly ſhews that a pre- 
ſentment is only to ſhew there was ſuch a ſurrender; for if 
it were of neceſſity, then there could be no admittance out 
of court, nor any a& implying the lord's conſent would be 
tantamount to an admittance ; and then if we go to the rea- 
ſon of the thing, ſince the eſtate is only to be ſurrendered to 
the lord, and by him transferred to the ſurrenderee, if he ac- 
cept the ſurrender, and grants an admittance, which is all 
that can be done, what need is there of a preſentment, and 
of what uſe can it be, for the homage to preſent a ſurrender, 
in order for the lord's admittance, when the lord may take 
notice that there was ſuch a ſurrender, accept it, and admit 
accordingly ? The eſtate, as it was derived from the lord, ſo 
it muſt be ſurrendered to him, and the preſentment makes no 
part either of the ſurrender or admittance; in itſelf it is 
nothing but a notification that there was ſuch a ſurrender, 
which if the lord takes notice of without a preſentment, it 
fruſtrates the end of a preſentment, and the preſentment is no 
_ of uſe; therefore it ſeems, that if a ſurrender be made, 
and then a wrong preſentment be made of this ſurrender, 


and then admittance is made according to the ſurrender, that : 


this is good; for only the preſentment can be void, and then 
there is an admittance upon a ſurrender without any preſent- 
ment, which for the reaſons before ſeems to be very good, 


Gilb. Treat, of Ten. 262, 263. 
H 2 (G. b) 
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See M. b 
per tot. 


Gilb. Treat. 
of Ten. 272. 
cites S. C. 
Ibid. 316. 
cites S. C. 


4 Le. 118. 
pl. 236. 
Arg. cites 


S. C. 


4 Le. 208. 
209. pl. 237. 
Beale v. 
Langley 

S. C. 


lord of his 


Copphold. 


& 


(G. b) In what Caſes an Admittance is Neceſ- 
ſary. And the Effect thereof. 


1. D A copybolder having a fon about five years old, ſurren- 
* dered &c. that the lord might grant de novo to the uſe 
of himſelf fer life, and afterwards to the uſe of his wife, during 
the nonage of his ſon, and afterwards to his ſon in tail. D. ſoon 
after died, before be was admitted, but his widow was admitted 
accordingly, and married again, It was held, that the ſecond 
huſband jhould have the lands during the infancy of the ſon, and 
need not be admitted, for he is not in of any new eltate but in 
the eſtate of his wife as aſſignee. 3 Le. 9. pl. 22. 7 Eliz. 
C. B. Dedicot's Caſe. © 
2. If a copy holder ſurrenders to the uſe of another for years, 
and the liſſee dies, his executors ſhall have the reſidue of the 


term without any admittance; Arg. Le. 4. pl. 8. cites it as 


adjudged, 8 Eliz. C. B. 

3- Where a cuſtomary eſtate deſcends to the hetr he may enter 
before admittance and take the profits, and he may jurrender 
to the uſe of another before admittance, but not to prejudice the 

F due by the cuſtom upon the deſcent. Reſolved, 
4 Rep. 22, b. Mich, 23 & 24 Eliz. C. B. the 3d reſolution 
in Browne's Cale. | 

4. Lord of a manor of which Bl. Acre is held by B. by 
copy in fee, according to the cuſtom, made feaſfinent of Bl. 
Acre to F. S. The copyholder dies. Though J. S. has not 
any court, ſo that the heir cannot be admitted, nor the death 
of his anceſtor preſented, becauſe but one tenant, yet per Cur. 
the copy ſhall bind J. S. and the ceremony of admittance is 


not neceſſary in this caſe. 4 Le. 230. pl. 364. Mich. 29 


Eliz. C. B. Bell v. Langley, | 
5. Surrender is but a conveyance by matter of fact and no 
higher; ſo that if an infant copyholder fürrenders and dies, 
his heir may enter and bring treſpaſs before admittance, Cro. 
E. 90. pl. 17. Hill. 30 Eliz. B. R. Knight v. Fortipan. 
6, If the death of the anceſtor be not preſented, nor proclama- 
tion made, the heir is at no miſchief, though he comes not 


to be admitted, notwithſtanding his being of full age. Le. 


100. pl. 128. Paſch. 30 Eliz. B. R. in Caſe of Rumney v. 


E. 


4 Le. 30. 
pl. 84. S. C. 
in totidem 
verbis. 


4 Le. 30. 
pl. 84. S. C. 
in totidem 
verbis. 


7. If a copyholder dies, his heir within age, he is not bound 
to come to any court during his nonage to pray admittance. 
3 5 221. pl. 294. Paſch. 30 Eliz. B. R. Anderſon v. Hay- 
ward. 

8. If the death of the anceſtor be nat preſented, nor proclama- 
tion made, the heir is not at any miſchief if he does not 
come in and pray admittance, aithough he be of full age. 
3 Le. 221. pl. 294. Paſch. 30 Eliz. B. R. Anderſon v. Hay- 


ward. «& 


9. Ceſtuy que uſe ſhall not enter nor have action before ad- Cilb. Treat. 
mittance, unleſs there be a ſpecial cuſtom for it. fe till his 11 
admittance the ſurrenderor may have action of tfeſpaſs againſt Supple- 

any who enters, Cro. E. 349. pl. 25. Mich. 36 & 37 Eliz. ment 10 


A Co. Comp. 
B. R. Berry v. Green. Cop. 72. 1. 


6. S. P. as to the entry cites S. SS 


10. A ſurrender of a copyhold was ts A. & tribus aſſignatis 
ſuis; by the death of A. the eſtate in the copyhold was de- 
termined, and he to whom the ſurrender was intended had 

nothing in intereſt, nor otherwiſe by courſe of the law be- 
fore admittance. Yelv. 16. Mich. 44 & 45 Eliz. B. R. in a 
nota there, at the end of the Caſe of Arnold v. George. 

11. If a copyholder. will ſurrender to the uſe of the lord, the { 88 ] 
intereſt of the copyhold is ſufficiently veſted in the lord im- | 
mediately upon the ſurrender, without any admittance of the 
lord, becaufe the lord cannot admit himſelf. Co. Comp. Cop. 

51.1, 38. + 

12. If the lord will make a voluntary grant of a copyhald no 
ſurrender is requiſite, for by the admittance of the lord ac- 
cording to the cuſtom the copy holder is ſufficiently ſettled in 
= An without any other ceremony. Co, Comp, Cop. 51. 

38. 

13. If a copyholder will ſurrender in court to the uſe of a 
ranger, beſides the ſurrender the admittance is requiſite z 
and it the ſurrender he made out of court into the bands of the 
lord himſelf, which the general cuſtom wiil warrant, or into 
the hands of the bailiff, or two tenants of the manor which 
by ſpecial cuſtom only is warrantable; beſides a ſurrender, 
two other ceremonies are requiſite, the one a true preſent- 
ment of the ſurrender in court by the ſame perſons into whoſe 
hands the ſurrender was made, the other is an admittance of 
the lord according to the effect and tenor both of the ſurren- 
der and preſentment. Co, Comp. Cop 51.1. 38. 

14. If the tate of the lord determines after the ſurrender of 
a copyhold, before an admittance, yet the ſurrenderee thall be 
admitted; ſo if a man ſurrenders to the uſe of his laſt will out of 
court according to the cuſtom, and dies before preſentment, yet 
at 4 next court the deviſee ought to be admitted, Co, Litt. 

59. b. 

15. If a woman intitled to frank-bank comes into court, and Noy. 29. 
prays her widow's eſtate, and ſbe is denied the ſame, Warburton Hul. 8 
and Hutton thought the law would ſupply the admittance which — 
was refuſed to be made to her on her prayer. Hob. 181. pl. and Cole. 
218. in Caſe of Howard v. Bartlet. _ . 

16. The /ord may avow upon the heir for rents and ſervices ©© 
fare admitance, but he is not complete tenant before admit- 
tance, for he cannot maintain a plaint in nature of an aſſiſe 
before admittance, but it ſeems he may have aſſiſe of mort- 
danceſtor upon his anceſtor's admittance, Gilb, Treat. of 
Ten, 271, ; | 
| II 3 i7, Two 
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88 Copphold. 


S. F. _ if 17. Two jeintenants, the one dieth, the other ſhall have all 
oe 3 by ſurvivor, without paying a fine, or being admitted. Gilb. 
ifue two Treat. of Ten, 316. 

daughters, 

and they are admitted, and 4 one of them dies, the other muſt needs be admitted for the 
other moicty, for ſhe takes the ſame by deſcent. Calth. Reading. 64. 


18. It was ruled by Holt Ch. J. at Brent wood ſummer 
aſſiz es, 10 Will. 3. upon evidence at niſi prius, that if cpy- 
hold land be ſurrendered to the uſe of a will &c. and afterwards 
the will deviſes this land to B. and his heirs, upon condition that 
he pay 1001, within 6 months after the death of the deviſor to 

S. if the money is not paid, J. S. ought to be admitted, then 
e;muſt make an actual entry befere he can ſurrender ; and there- 
fore in the preſent caſe, a ſurrender made by J. S. before 
mag entry was held ill. Ld. Raym, Rep. 726. Clerke v. 
ow, 

19. A copyholder makes a ſurrender in court into the hands 
of the lord, and the lord dath aſſeſs a fine, this is no admit- 
tance by implication. This ſurrender was to the uſe of himſelf 
for life, then to his wife for life, and then to them in tail, re- 
mainder to the heirs of his body &c, no expreſs admittance was 
made. The wife enjoys her widow's ęſtate by the cuſtom &c. 
The elde/t fon and heir of the body of the ſurrenderer is admitted 
generally as heir, but not as to the eſtate tail; then he makes a 
morigage and dies, leaving iſſue, who is admitted, and the mort- 
gagee recovered in ejeftment for the fon was admitted to the 
fee ſimple, for the eſtate in fee and ſame right remained in 

D 89 J him till admittance upon the ſurrender, for this fee-fimple de- 
ſcended upan the death of the father to him, as his eldeft ſon and 
heir; but had the eldeſt ſon and heir been admitted to the eſtate 
tail, he could not have made the mortgage. Hill. 5 Ann. B. R. 


(H. b) Where the Lord may inforce a Mort- 
gage-Surrenderee to be admitted. 


1 RT GAGE ſurrender to ſecure 7001. at 6 month's 

end was made into the hands of the lord, The money 
not being paid the*mortgagee and mortgager were both will- 
ing the mongy ſhould lie, and deſired the lord that the ſur- 
render ſhould be taken up, and a new one made for 6 months 
longer; but he inſiſted, that the mortgagee ſhould come in 
and be admitted, and refuſed to accept a new ſurrender, and 
called courts, and made proclamations ; but before the third 
proclamation the copyholder brought a bill againſt the lord, 
but the Court would not decree, but to try at law what the 
cuſtom was. 2 Vern, 368, pl. 330. Mich. 1699. Tredway 
v. Fotherley, „ 


—— 


(1.6) 
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(I. b) In what Caſe a New Admittance muſt 
| be. | | 


1. I.. a copy holder be fer years and makes his executor, and dies, Gilb. Treat. 
the executor ſhall have the term, and that without any Ten. 2 
. - : cites S. C. 
new admittance; per Brown and Dyer Juſtices, but Weſton pas 5 


e contra. Le. 9. pl. 22. 7 Eliz. C. B. in Dedicot's Cafe. that the opi- 
: nion ſeems 
reaſonable; for they continue the poſſeſſion of the teſtator, and have it only to his ule. 


2, Copyholder ſurrendered to the uſe of A. for life. A. is Cro. E. 


admitted and dies; he in reverſion may enter without a new 148. pl. 15. 


admittance; per Wray, Le. 175. pl. 244. Hill. 31 Eliz. J 5 held 
B. R. in Cafe of Bullen v. Grant. according- 
| : ly.— Gilb, 


Treat. of Ten. 151. cites S. C. but adds a quære. 


3. Where the lord is to have a fine there muſt be a new ad- _ E. 304. 
mittance. Mo. 465. pl. 658. Paſch. 39 Eliz. B. R. Tipling S 1 


v. Bunning. Bunning 
S. C. 


Gouldſb. 9g. pl. 9. Kipping's Caſe S. C. but S. P. does not clearly appear in either of the {aid 
books. f | 


4. If a ſurrender of a copyhold be made to the uſe of a flranger 
for life, and the lord makes a grant thereof to the ſame ſtranger 
in fee, this ſhall not bind the Heir of the tenant, but that he 
may enter after the death of the grantee, for he took the land by 
the ſurrender, and not by the grant made by the lord, for the 
lord is but an inſtrument of the conveyance of the land; tor if 
I make a ſurrender unto the lord ea intentione that he ſhall grant 
over unto ſuch a man, if the lord will not grant the ſame, I may 
then re-enter, but the ſtranger has no means to entorce the lord 
to grant the ſame over unto him, but he may maintain treſ- 
pals againſt the lord, if he doth ſuffer me to re-enter, and 
this is the opinion at this day, Calth. Reading. 61. 


5. In caſe of a releaſe to a tenant in poſſeſſion by wrongful © gg 2 


title, there needs no new grant or admittance of the lord, This was 


and if the right tenant had been admitted, the other had been a releaſe 


in court 


out; per Cur. 2 Show, 33. pl. 70. Mich. 31 Car. 2. B. R. by a feme 


Stone v. Exton, covert, who 
was examined by the ſteward privately. Ibid, 


6. A copyholder may ſurrender to the uſe of another upon Calthrop's 

* a Reading bo 
condition, that if the ſurrenderor pay ſuch a ſum of money at 45 0% 
ſuch a day the ſurrender to be void; after the admittance of ſuch 
ſurrenderee, if the 33 pay the money, he may re-enter, 
and ſhall have the land without any new admittance, or any 
new fine, for he is in of his old eſtate; ſo he may ſurrender, 
reſerving rent, and that if the rent be not paid, he may re- 
enter, and there no fine or admittance is to be had; but in 


caſe where the day of payment of money by the ſurrenderor 
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is paſt, ſo that he hath only an equity of redemption, there 
it ſeems he muſt pay a fine, and be re- admitted. Gilb. Treat, 
t Ten. 259, 260. 


This in Roll L bx Va hin a by Admit- 
1s letter {T) [ ] 4 q Th 8 m :4 paſs : þ m 
in fol. 504 tance. | 


[Or rather, How much ſhall be ſaid to paſs by 
the Surrender and the Effect of an Admittance, 
though on a void Preſentment.] 


Ibid. The [I. D 8 El. 251. ſb. pl.] 92. Barnwell covenants to aſſure all 
report ſays His copyhold lands to A, and after he ſurrenders out 


* . . ö — 1 
ele of court, according to the cuſtom, divers parcels by particular 
general 


words of name, the ſurrender is enrolled accordingly, with a concluſion, by 


per namen ghe name of all his c:pyto'd lands there, per Dier, and alios, no 
e a more ſhall paſs by it than what was named in the ſurren- 
were not er. | Wt 

really in the 

note of the furrender taken by the ſteward, and whether more than is particularly mentioned in 
the ſurrender ſhould paſs by its being ſo preſented and enrolled was much debated in ſeveral 
courts for 24 years; Dyer held, that no more ſhould paſs than the ſurrender expreſſed particu- 
larly, and a Gecree was made accordingly by the Lord Wentworth, lord and chancellor of the 
ſaid manor, unde poſtea fe pœnituit. But nevertheleſs, diverſe others agreed to the ſaid opinion 
for law, —— Ibid. Winter v. Jeringham. S. C. cited Gilb. Treat. of Ten. 238. 239. 


2. Co. 4. Kite and Quinton 25, A man is admitted upon a 
vie preſentment, yet reſolved, that he hath a cuſtomary eſtate 
in poſſeſſion, and 18 in by title, and capable of a releaſe from him 

that hath the right.) | 
2 Roll. Rep. 3. Several copyhold lands were appertaining to a meſſage, 
327. 5. C. which meſſage, cum pertinentiis, were ſurrendered to the lord, 
does nat and the ſurrenderee was admitted; all the Court held that it 
appear. is all one in cafe of copyhold and freehold, and that on!y the 
miſſuage, curti/age, orchards, and yards, arid garden paſſed by 
/ this ſurrender, Cro. J. 526. pl, 2, Paſch, 17 Jac, B. R. 
Smithſon v. Cage. 


Far | II. b. 3] Copyhold. 


1 keuer (P) Admittance upon a Surrender. 
in fol. 523. By whom it may be. 


4 Rep. 1 [I. APMITTANCES made by diſſeiſors, abators, intruders, 
* tenants at ſufferance, or others that have defeaſible titles, 
Eliz. B. R. are good againſt thoſe that have right, becaule this was a 


in caſeot Jawful act, and they were compellable to do it, Co, Litt. 
Rous v. Ar- 58. b.] | 


tos. 

Mo. 2 76. | 

Pl. 309. S. C. and S. P. adjudged, and ſo if the heir before aſſignment of dower grants and 
aamitsto a cop hd upon a ſurrender thereof, he is only in ſuch caſe an inftrument of convey- 


auce by the ſurrender, and does not depart with any intereſt; agrecd by all the 8 
| 8 He. 
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2 Le. 43. pl. 39. S. C. 1 Rep. 140. b. S. P. accordingly by the reporter in a nota at the 
end of Chudleigh's Cale. —— 8. P. Arg. 3 Bulſt. 215, cites 4 Rep. 24. in caſe of Clarke v. 
Pennyteather. Mo. 112. S. P. per Cur,————l1t a manor be deviſed to one, and the 
deviſee enters and makes copies, and then the deviſe is found void, yet the copies upon ſurren- 
ders made by ſuch deviſee are good; per Popham. Ow. 28. cites 7 Eliz. 


[2, If the diſſeiſor of a manor accepts a ſurrender of a copy- 
Holder of inheritance, to the uſe of another and his heirs, and he 
admits ceſtuy que uſe accordingly, this is good, and ſhall bind the 
diſſeiſee. P. 40 El. B. R. between Martin and Rewe, per 
Popham. Co. 4. 24. 

[3. If a copybolaer of inheritance 3 to the deſſeiſor of 
the manor, ut dominus inde faciat voluntatem-ſuam, and the di- 
ſeiſor at the ſame court regrants it to the copyholder in tail, with 
a remainder in fee, or in other manner, according to the inten- 
tion of the ſurrender, it ſeems this ſhall bind the diſſeiſee; 
but quezre. | 

[4. If a copyholder for life, er in tail, ſurrenders to the diſ- 
ſeiſor of the manor, to the uſe of another for life, or in tail, this 
ſhall not bind the diſſeiſee. P. 40 El. B. R. in Martin's 
Caſe.] 

5. But if A. copyholder for life ſurrenders to the diſſeiſor s. p. 4 Rep, 
of the manor, to the uſe of ansther for life of A. and the diſ- 24 2. Pl. . 
ſeifor admits him accordingly, this ſhall bind the diſſeiſee. 

m—_— 

[6. If a copyholder of the inheritance dies, and this de- , Rep. 24. 
ſcends to his heirs, a tenant at ſufferance of the manor, though 2. pl. 3. 
he hath no lawful eſtate, may admit the heir, and this ſhall an — R. 
bind him that hath right. Co. 4. 24. 58. b.] i cab 


Clerke v. 
Pennyfeather S. P. for fuch acts are within the cuſtom and lawful, et quodam modo judicial, and 


to do which he may be compelled in a court of equity, and therefore ſhall bind him, that has 
the right, | 


[7. If the lord pro tempore of a copyhold manor be /:/ſze See (G.) 
Jer life, or tor years, guardian, or other that hath a particular ty" by = 
intereſt, or tenant at will of a manar, and accepts a ſurrender, and notes there, 
after before admittance the leſſee for life dies, or the years, . Sce(G.) 
intereſt, or cuſtody ended or determined, or the will be de- e 
termined, though the next lord comes in paramount the leaſe notes chere. 
for life or years, cuſtody, or other particular intereſt or te- 
nancy at will, yet he ſhall be compelled to make admittances 
according to the ſurrender, 17 Ja, in the Lord“ Arundel's 
Caſe held, cited Co, Lit. 5g. b. Tr. 1 Ja. Rot. 854. between 
＋ Shopland and Ridler, in the Caſe of a Guardian in Soccage 


adjudged, ] 
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ThisinRoll K. b] What Admittance ſhall be good, and by 


is letter (S.) | . 
in ol, 55 whom & e contra. And at what Time. 

See Q. b. g 

See W. a) [1, C®: 4. Kite and Quinton 25. it is put, that if a condi- 
1 — tional ſurrender be preſented &c.] | | 


plement to 
Co. Comp. Cop. 80. ſ. 15. cites S. C. that the ſurrenderee being dead the lord admitted his heir, 


but the preſentment of the ſurrender being as of an abſolute, and not as of a conditional ſurren- 
der) without taking notice of the condition, it was reſolved to he void; but if the conditional 


furrender had been preſented it had been good, though it was entercd on the Roll, 


Adjudged [2. D. 8 El. 251. [a. pl.] 90. A copyhold is ſurrendered 
3 to the lord, ad intentionem that he fhall grant it to him fer life, 
Caſe. with a remainder over, if the party that ſurrenders die before 

execution thereof had, yet the grant of the remainder after by the 


lord is good. | 
3. Co. 4. Kite and Quinton 25, A copyholder ſurrenders 


to the uſe of J. S. in fee; J. S. dies before admittance, and it is 
admitted, that his heir was well admitted after his death, 


and the Lord Coke cited the Caſe, 29. b. That his Heir ſhall 
be admitted. | | 


(L. b) Admittance. How it may be. 


Cro. J. 434. 1+ B A. copyholder in fee ſurrendered to the lord by whom 
pl. 1. Brooks * B. was admitted, habendum to him and his wife in tail, 
— remainder over ; it was agreed per Cur. that this admittance 
„ good to the wife, though ſhe was only named in the ha- 
it is ſaid bendum, and rot in the premiſſes, though it be otherwiſe in 
there that caſe of feoffment and grant; but this cafe of copyhold is like 


in ty a a | 
manns the caſe of a will, or of frank marriage, which will paſs the 


there are no eſtate, though the party is only named in the habendum; and 
— judgment accordingly. Poph. 125, 126. Trin. 15 Jac. B. R. 
Imation. Brook's Caſe. 
—DSupple- | 
ment to Co. Comp. Cop. 71. ſ. 6. cites S. C. Lord Raym. Rep. 626, Hill. 12 W. g. Holt 
Ch. J. cited the cafe of Brookes in Poph. 12g. and the ſaying of Popham, that the caſe of a copy- 
hold reſembles the caſe of a wall, but ſays the report of ne 434. makes no mention of any 

ſuch thing, and that the ſaid part of Poph. Rep. being reported by an uncertain author ought not 
to be regarded. But in Cro. Car. 366. 1 Jones 342. Seagood v. Hone, where a copyholder 
ſurrendered to the uſe of A. and B. and the ſurvivor of them, and for want of iſſue of the body 
of B. remainder to J. S. and his heirs; it was held, that B. had only an eſtate for life ; for an 
eſtate for life being limited to him by exprets limitation, he ſhall have no higher eſtate by impli- 
cation, and though perhaps it might have been enlarged by implication in a deviſe, yet it ſhall 
not be ſo in a ſurrender or convevance, which ſhews the difference between a ſurrender of a copy- 
hold and a will, and that the ſurrender is like any other conveyance at common Jaw. Ld. 
Raym. Rep. 630. Hill. 12 W. 3 per Holt Ch. J. — Gilb. Treat. of Ten. 239. cites Poph. and 
Cro. J. and ſays, that the ſubſequent admittance explains to what uſe the ſurrender was made. 
Gilb. Treat. of Ten. 243. ſays, that ſince the Judges thought that the baron did not take be- 
fore the habendum any more than the wife, and that this caſe docs not tully *prove, that a 
perſon may take that is named after the Habendum when there is another on'y named in the 
premiſes, for when both are named in the habendum only, the admittance would be to no pur- 
poſe, it both could not take; and perhaps at common law, if there be no body named in the 
premilles, habendum to 2, they ſhall both take, elſe the deed could have no ellect but an ad- 


mittanct to vnc habcudum to him and another, may be good ; ſed quetc. M. b! 
: : [ , 


Copphold. 
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This in Roll 


IM. b] is letter (U 
Caſes] by Letter of Attorney. — 
Fol. 505. 
[ 1. THE lord may refuſe to admit by attorney ceſtuy a que uſeʒ 
a ſurrender of a copyhold is made, becauſe he ought Gilb. Treat. 
to do fealty, which cannot be done by attorney. Co, 9. Com. 2 
Combs's Caſe, 76. Ibid, 269. 
. 


A copyholder may take an eſtate in the copyhold by the ſurrender of another copyholder into 
the hands of 2 tenants of the manor by cuſtom, but then this ſurrender muſt be preſented in court, 
and he to whoſe uſe the ſurrender was made muſt perſonally appear in court, and there be ad- 
mitted to the land ; and he cannot be admitted by attorney Supplement to Co. Comp. Cop. 83. 
{. 18.——Copyholder ought not to be admitted by letter of attorney, for he ought to do fealty at 
the time of his admittancc, which cannot be done by attorney 2 Chan. Rep. 56. 21 Car. 2. Floyer 


v. Hedgingham. 


2. [ But] if the lord will admit him by attorney it is good, Cilb. Treat. 
Co. 9. Combe 76. ] 2 
ed, that ad- 


mittance by the lord in court and out of court ſeems to be de communi jure, and therefore it 


may be done by attorney. 


3. A copyholder of the manor of the Earl of Arundell did 
ſurrender his cuſtomary lands to the uſe of his laſt will, and 
thereby deviſed the lands to his youngeſt ſon and his heirs, and 
died; the younge/? being in priſon makes a letter of attorney to one 
to be admitted to the land in the lord's court in his room, and 
alſo after admittance to ſurrender the ſame to the uſe of B. and his 
heirs to whom he had ſold it fer the payment of his debts, and Wray 
was of opinion, that it was a good ſurrender by attorney, but 
Gawdy and Clench contrary ; and by Gawdy, if he who 
ought to ſurrender cannot come in court to ſurrender in per- 
ſon, the lord of the manor may appoint a ſpecial ſteward to ge to 
the priſon and take a ſurrender &c. Le. 36. pl. 45. Urin. 
28 Eliz. B. R. Anon. 


4. What perſons ſoever are capable of a grant by copy may well 
take by attorney, not that the lard ſhall be enfarced to admit any one 
by attorney, becauſe upon every admittance there is fealty 


Supplement 
to Co. 
Comp. Cop. 
83.1. 18. 
cites S. C. 
and that he 
ſhould have 
procured 
the lord to 
appoint his 
ſteward to 
have gone 
to the priſon 
to him to 
have been 
admitted, 
and atter- 


wards to have ſurrendered the lands. 


due by the party admitted, which is a duty ſo inſeparably 


annexed to the perſons, that it cannot be diſcharged by de- 
puty, and therefore no reaſon the lord ſhould be enforced to 
admit by attorney; but if it will admit him it ſtands good. 
Co, Comp, Cop. 49. ſ. 35. | 

5. C. ſurrendered to the uſe of J. S. and his beirs upon condi- 
tion that if C. pay 800l. ſuch a day the ſurrender to be void. F. 
S. died before the day without being admitted, his heir being then 


beyond ſea, A neighbour came and was admitted in the name of 


the heir. This heir returned and conſented to the admittance by 
bringing an action againſt another, and judgment for the plain- 
tiff; for this is a good admittance, 2 vid. 61, 62, Hill. 1657. 


B. R. Blunt v. Clark, 
[N, bj] 


Gilb. Treat. 
of Ten. 268. 
269. cites 
S. C. 


, 
ö 
| 
; 
| 


2 Bulſt. 214. Roſewell v. Welch, S. C. 
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IN. b] Admittance. At what Place it may be. 


This in Roll [I. JH lord of the manor may make admittances out of court, 
1 (C) and out of the manor allo, Co. Lit. 60. b.) 

. P. reſolved, 4 Rep. 26. b. the laſt reſolution in p. 12. Trin. 3o Eliz. B. R. Melwich v - 
Luter. Gilb. Treat. of Ten. 223. cites S. C. Ibid. 301. cites S. C. and ſays, that this 
ſeems to imply, that the lord may make by copy grants and admittances at a court held off the 
manor, orelie, where is the diference between the caſe of the lord and ſteward; and in the next 
caſe but one it is reſolved, that it the ſteward at a court held off the manor make any grants or ad- 
mittances, they are all void, but he ſays nothing of the lord; in his Comment, upon Littleton he 
ſays the court baron muſt be held upon the manor, elſe it would be void. —S, P. agreed by 
Crooke, Haughion, and Doderidge. Bridgm. 52. Mich, 14 Jac. 


ore Roll [2, The feward of a manor may admit upon a ſurrender out 
ts letter (C of court as well as in court. Mich. 14 Ja, B. R. between 


4. 
2 J. 423. Freſibell and Welſh, per curiam. Contra Co. 4. 26, 27. ] 
pl. 1. S. C. | 


Roll. Rep. 415. pl. 3. S. C. Bridgm. 49. 
Frotett v. Walſhe, S. C. 3 Bulſt. 214. S. C. but I do not obſerve the ſame point in any 
oi thoſe reports. The admitting a copyholder is not any judicial at; for there needs not be 
any of the ſuiters there who are judges; and “ ſuch a court may be holden out of the precinct of 
the manor, for no pleas are holden ; quod fuit conceſſum per tot. Cur. Le. 289. pl. 394+ 
Trin. 26 Eliz. B. R. in Ld. Dacres's Caſe, 


See the notes at pl. 1. ſupra, 


—— 3. If the under-eward holds a court baron, and grants cuſ- 
Comp. cop. lemary land by cepy of court roll, without authority of the lord 
6g. cites or high-ſleward, this is a good grant, Br. Tenant per Copy. 
§. C. pl. 26. cites H. 2. E. 6. 
4. Contra if he does it out of court without ſuch authority. 
Ibid. | 
5. But the high Nleward may admit by copy out of court, by 
ſome; guere inde; if he has not ſpecial authority from the 
But Gawdy lord to demiſe, Ibid, | 
IJ doubred 6. A. had two manors and granted a copyhold of one at the court 
thereof, and of the other manor. It was adjudged a void grant; for it can- 
conceived , not be a copy hold according to the cuſtom of a manor whercof 
well enough It is not parcel] ; cited per Popham Ch. J. Cro. E. 814. to 
n had have been adjudged in Qu. Mary's Time, in Caſe of the D. 
— vh of Suffolk. 
miad. Ibid, 7. A copyhold granted at à court held out of the manor was 
confirmed againſt the lord that made it. Toth. 107. 25 Eliz. 
Marke v. Suliard. 
8. Admittance of a copybolder is not any judicial act for there 
need not be any of the ſuitors there who are the judges and a 
court may be held out of the precinft of the manor for no pleas 
are holden, Le, 289. pl. 394. Trin. 26 Eliz. B. R. in Lord 
Dacres's Caſe, 
Ibid. fays, 9g. If the feward of a manor Heldt a court out of it, all the 
_ _ grants and admittances there made are void; for the court of the 
is the 4th re- Manor ought to be held within the manor ; Reſolved per tot. 
ten Cur, 4 Rep. 27, a. pl. 14. Mich, 27 & 28 Eliz, B. R. Clifton 
Caſcſ4Rep. V+ Molineux, | | | 


$6. b. pl. | 
12.] ——— Gi]b. Treat. of Ten, 20g. cites S. C. 
ro. But 
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10. But reſolved that by cuſtom the court may be held out of the ir. Treat. 
manor, and that grants and admittances made there are well 8 - 


R 5 ne cites & . 
enough; as divers abbots, priors &c. uſed to hold courts in &F; 


one manor for diverſe ſeveral manors, and good by cuſtom. per Cur. 


4 Rep. 27. a. pl. 14. Mich. 27 & 28 Eliz. B. R. Clifton v. Ce. C. 397- 


| at the end 
Molineux. of pl. 4. 


Trin. 10 Car. B. K. 


11. In caſe of a cu/lomary manor where the copyhold tenements Gilb. Treat, 


are divided from the reſidue of the manor, the lord or his ſteward __ Fes 
may grant copies out of court as well as in court; per Cur. & S. P. 
Cro. E. 103. pl. 10. Trin. 30 Eliz. B. R. in Caſe of Mel- but fays 
4 QUETT, —— 
wich v. Luter, : | iris 
| that / the 
inkeritance of copyholds be granted to one, he may hold courts where he will, for it is no longer a 
court baron, and that the lord or his ſteward may grant copies out of court as well as in court, 
and as the cafe is reported by Croke, the grant was at a court held at another manor ; but as 
Coke reports it, though the grant be at another place, yet it is not ſaid to be done at a court; 


ſo quere, whether a ſteward may make grants by copy out of c zurt ; but / a ſteward can, an 
under-ſteward cannot. Gilb. Treat. of Ten. 235, 236. 


12. The lord himſelf may make a grant or admittance of a Cro- E. 102. 
copyliold out of the manor at what place he pleaſes, but the 7 18 8 
fleward cannot do it at any court holden out of the manor. 4 Rep. Melwich's 
26. b. pl. 12. 3o Eliz. the 4th Reſolution, in Caſe of Mel- Caſe is re- 
vich v. Luter, | ported by 


Croke, it 
is there ſaid, 


that if the lord grants away the freehold of his copyholds, the grantee may hold courts where he will 
to make admittances and grants, if then a grant by copy or admittance ſhould be made at a court 
held off the manor, though it be a court baron, why ſhould it be void ? Since a court baron cone 
tains in it two courts, one for the freeholders, the other for the copyholders, and fince that for the 
copyholders, as to granting copies, Ec, may be held off the manor, there is no reaſon, that becauſe the 
court baron 1s vo1d, that therefore the admittance ſnould, for they are as two diſtinct courts, and the 
admittance had been good, had the court been only the copyholder's court; and if we look back to the 
reaſon of the thing, if an admittance may be made at a place off the manor, why not at a court 
held off the manor, for it is no judicial att; if it were, ſurely it muſt of neceſſity be done in court, 
and therefore it was held per tot, Cur, that a court to do theſe things might be held off the manor; 
it is not diſtinguiſhed in this caſe between the grant of the lord or ſteward, but Coke is expreſs, 


that grants by ſtewards at courts held off the manor are void. Ideo quære de hoc, Gilb. Treat. 
of Ten, 302, 30g. 


13. A lord may make a grant or admittance of a copyhold 
out of the manor at what place he pleaſes, but the feward can- 
net, at a court held of the manor, make any grants or ad- 
mittances ; and in Coke's iſt Inſt. 58. a. 4 ſays, that a 
court- baron cannot be held off the manor, unleſs the lord 
hath 2 or 3 manors, and hath uſually kept court at one for 
all; which plainly ſhews, that a lord cannot make admittances 
er grants at a court held off the manor, no more than the 
ſteward ; for Coke ſays, that if the court-baron be held off 
the manor, it is void; and he there ſpeaks of a court-baron 
as including the copyholder's court, where the ſteward is 
judge; but, as hath been ſaid before, a lord may make admit- 
tances or grants out of the manor at what place he pleaſes which 
are Coke's words, and muſt be underſtood not at court but at 
ſome other time or elſe he contradicts himſelf. Gilb. Treat. 
of Ten, 235. 
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14. If the under-Hetbard make admittances it is good, but if 
it be out of court it ought to be by a ſpecial cuſtom. Arg. 4. 
Le. 244. pl. 397. Paſch. 8 Jac. C. B. in Caſe of E. Rutland 
v. Spencer. 

15. The Honor of Hampton had many manors within it, as 
O. P. Q. &c. J. S. was a copyholder in the manor of P. 
and ſurrendered into the hands of two tenants of the manor 
of P. according to the cuſtom of that manor, to the uſe of 
W. S. his ſon, and died. The ſurrender was preſented at the 
next court, and the ſtile of the court, and recital of this ſur- 
render in the copy made out was thus: At the court baron of 

DL 95 ] the Honor of Hampton J. D. and J. N. tenants of the Honor of 
Hampton, de preſent that J. S. did ſurrender into the hands e 
the two tenants of the Honer Cc. per 3 Juſtices againſt Jones |, 
this is good enough; for P. being in the margin it ſhall be ſaid 
a diſtinct court of itſelf; for an honor conſiſts of many 
manors, yet all the courts for the manors are d:/tin#, and 
have ſeveral copyholders, and although there is for all the 
manors but one court, they are quaſi ſeveral and diſtinct 
courts, And it was uſual, in time of the abbeys, to #zep but 
one court for many manort. Cro. C. 366. pl. 4. Trin. 10 Car, 


B. R. Seagood v. Hone. 
16. J. S. was ſeiſed of the manors of A. and B. and about 


20 years ſince ſold A. to W. R. and now W. R. brought a 
bill 8 a copyhold tenant of A. for a rent of 8s, payable 
out of a copyhold held of the manor of B, and though it ap- 
peared from the manor-rolls of B. from H. 8. to Car. 1. that 
the coyyhold was held of the manor of B. and though it was 
admitted by the plaintiff that the cyhold was held of the manor 
of B. and not of the maner of A. and plaintiff had no other evi- 
dence of title to the rent but that it had been paid near 20 years, 
yet the Court decreed him the arrears, and growing rent, and 
denied the defendant a trial at law ; and per Wright K. after 

ſo long payment of 20 years a grant of the freehold of the 
copyhold from the lord of the manor of B. ſhall be pre- 
ſumed. 2 Vern. R. 516, 517. pl. 465. Mich. 1705. Steward 


v. Bridger. 


(O. b) Admittance. Good. In reſpect of the 
Eſtate granted. 


ws (COPYHOLDER bargained and ſold his copyhold, but 
. ſbetued not what eſtate, and ſurrendered it to the uſe of 
not S. *- the bargainee, and the lord granted it to the bargainee in 
fee; it was good, and the bargainee ſhall retain it in fee; ſaid 
it had been ſo adjudged in Lippingwell v. Bunting, and of 
that opinion was the whole Court in this cafe, that a cuſtom 
was good and allowable (being uſed) that when the tenant 
doth not appoint the eſtate of ceſty que uſe that the lord may; 


the intereſt of the land being between the lord and the copy- 
| holder 


— 
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holder it is not unreaſonable that upon ſuch uncertarnty it may 
be aſcertained by the lord. Cro. E. 392. pl. 15. Paſch. 37 Eliz. 
C. B. Brown v. Forſter. 


DP. b] In what Caſes the Admittance of one ſhall Thisin Roll 


is letter Y) 


be of the other, in fol. 50g. 


[I. IF a copy holder ſurrenders to the uſe F one for life, the re- 4 Rep. as. 
mainder to another, the admittance of the tenant for life 2 . 

is an admittance for him in remainder ale, becauſe they are but Huckley. 

one eſtate, and but one fine is due for both, and if there S. P. but ie 

ought to be an admittance of him in remainder alſo, this = 

would be void, becauſe nothing paſſed before admittance, and « him in 

ſo the particular eſtate would be determined before the re- remainder 


mainder could commence, & Co. 4. 22. & 23, * Fitche's Caſe [ 3 


adjudged, Mich. 38 & 39 Eliz. B. R. between + Keping and fade 
Bunning, dubitatur. ] lord of his 
ne which 


was due by the cuſtom of the manor according to the opinion in Brown's Caſe. [4 Rep. 23. b.] 
ro E. 441. pl. 4. S. C. but S. docs not appear. 
+ Sce (E. b) pl. 1. and the notes there. 


2. A. ſurrendered to his wife during the nonage of his ſon, and = 251. 2. 
then to his ſon in tail &c. and died; the wite is admitted ac- e 
cordingly, marries, and dies. The heir at her admittance and ſeems 
was but five years old. The ſecond huſband ſhall have the % be S. C. 
land during. the nonage of the infant, for the wife had her Toy 

6 Sn y 
ſaid eſtate to her own uſe, and then her huſband ſurviving Vaughan 
her ſhall take, and that without any admittance, for that he Ch. J. 


. a . s Vaugh. 185. 
is not in any of new eſtate but in the eſtate of his wife as — 


aſſignee, but if ſhe had been only guardian or proghein amy 1y.—Gilb. 
it had been otherwiſe. 3 Le. 9. pl. 22. 7 Eliz. C. B. Dedi- Treat. of 


—_—__— Ten. 272. 
cot's Cale, cites S. C. 


held accordingly by 2 juſtices. Ibid. 316. cites S. C. 


3. Admittance of tenant for life is admittance of him in 4 Rep. 2g. 
remainder, becauſe the fine is intire, and no new fine due for 2. pl. 3. 


remainder-man ; but otherwiſe it is of him in reverſion, Mo. 2 8 
KigdensS. C. 
358. pl. 488. Trin. 36 Eliz. Dell v. Higden. but S. P. 
does not 
appear. Cro. E. 372. pl. 17. S. C. but S. P. does not appear. Supplement to 


Co. Comp, Cop. 72. ſ. 7. cites S. C. and S. P. —8. C. cited 3 Lev. 308, 309.—— 4 Rep. 22. 
b. in Brown's Cale S. P. reſolved. _—— —Ibid. 23. a. pl. S. P. in cafe of Fitch v. Huckley. —— 
2 Brownl. 301. Paſch. 7 Jac. C. B. Warren v. Packman S. P. reſolved. S. P. adjudged; 
for where the lord is to have a fine there muſt be a new admittance. Mo. 465. pl. 658. Paſch. 3g 
Eliz. B. R. Tipping v. Bunning. Cro. E. 504. pl. 29. Gyppyn v. Bunney, S. C. and by 
Popham the tenant for life, and he in remainder have but one eſtate in law, and therefore the 
admittance of the one ſhall ſerve for the other. Goldſb. 95+ pl. 9. S. C. and S. P. 
Arg. Supplement to Co. Comp. Cop 72. ſ. 7. cites S. C. and S. P. as held accordingly.— 
The caſe of Dell v. Higden, as it is reported by Moor, is alſo contrary to the caſes before; for 
there it is ſaid but one hne is due, but otherwiſe it is of a reverſion, which diſtinction is laid quite 
croſs to what it is in the caſes before, and ſeems to have been a miſtake in the reporter; for as 
it is againſt the caſes before, ſo it is againſt reaſon. The ſame caſe is reported by Lord 
Coke, and no ſuch reſolution is mentioned in his report of it, and it 1s obſervable, that 
nothing in that caſe as reported by Moor, ſeems to have been either upon reaſon or authority, 
but one point, which is the ſingle reſolution, as the calc is reported by Lord Coke. Gilb. Treat. 


vt Ten, 182, 
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Supplement 4. Copyholder of inheritance ſurrendered to the uſe of M. hit |} 
to Co. coe for life, remainder to C. his youngeſt ſon in fee. The wife 
Comp. cop. was admitted, but the fon refuſed during his mother's life, and 


7. 1. 7 


enes S. C. afterwards, without leing admittes', he ſurrendered to the uſe of 
4 Rep. the plaintiff, in the life-time of the mother. Adjudged, that the 


-5 wo admittance of the wife was the admittance of the fon in re- 


Eliz, C. B. mainder, for ſhe being admitted to the particular eſtate, the 
on 5 P . remainder depends on that, and veſts without other admit- 
Nl not bar tance; for both make but one eſtate. Cro. J. 31. pl. 1. Trin. 
the lord of 2 Jac. B. R. Auncelme v. Auncelme. | 
his office F 
which he ought to have by the cuſtom. —S. P. reſolved, 4 Rep. 23. 8. pl. 6. Paſch. 36 Eliz. 
B. R. Fitch v. Huckley, but not to prejudice the lord of his fine due by the cuſtom according 
to the opinion in Brown's Cale. Supplement to Co. Comp. Cop. 72. 1. 7. cites S. C. 


5. If be in remainder makes a leaſe for years before his admit- 
tance, the admittance of the termor ſhall be good to this pur- 
poſe for him in remainder; per Velverton |.* to which Fen- 
_ J. agreed. Bulſt. 42. Mich. 8 Jac, in Caſe of Eyliff v. 
opley. | 
1 % „ ſurrenders to the uſe of ſeveral perſons for 
2 Lev. 107. years ſucceſſive, the remainder in fee to J. S. Wyld held, that 
1 an admittance of a particular tenant is an admittance of all 
judged ac- the remainders to al} purpoſes, but only the lord's fine; and 
cordingly. if the cuſtom be, that the fine paid by the firſt tenant ſhall 
——Mod- go to all the remainders, then the admittance of the firſt man 
22 Pr: 1s to all intents and purpoſes an admittance of all that come 
judgment after. In this caſe the poſſeſſion of the leſſee is the poſſeſ- 
— ſion of the remainder- man. Mod. 102. pl. 8. Mich. 25 Car. 2. 
es Bm B. R. Blackburn v. Graves. 
v. GravesS. 7. Surrender to J. S. and his heirs, if J. S. dies his heir is 
C. relolved. jn without adinittance, per Hale Ch. J. who ſaid there had 
been diverſity of opinions, but the better opinion had been 
according to the Lord Coke's opinion. Mod. 120. pl. 22. 
Paſch. 26 Car. B. R. in Caſe of Blackburn v. Graves. 
8. Surrender to A. fer life, then to his wife for life, and the 
ſurvivor of them, and after their death, then to the uſe of his 
laft will, and for want of fuch will, then to his own right 
heirs. A. was admitted &c, and made his will, and deviſed 
all his eſtate real and perſonal to his wife, and after his 
death, and deviſed the remainder to be divided by G. and H. 
(whom he made executors) between his relations, —_— 
to their diſcretion, In ejectment it was found that G. an 
H. entered with intent to divide the eſtate according to the 
will, but were not admitted. The queſtion was, what veſted 
in them before admittance, and what paſſed by the will. Held, 
that admittance of tenant for life upon a ſurrender is an ad- 
mittance of thoſe in remainder, 5 Mod. 306. Mich, 8 W. 3. 
Warſop v. Abell. | 
Co. Comp: 9. If a copyholder ſurrenders to the uſe of his laſt will, and 
KP: by that deviſes it to 2, and the lord admits one, this ſhall enure 
to both, for when he is admitted, he is in by the ä 
0 Will 
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which he cannot be unleſs he be a joint-tenant; for that is 
dis title by the ſurrender, Gilb. Treat. of Ten. 312, 313. 


(Q. b) Admittance of whom it may be in Caſe 
of Death of Surrenderee before Admittance. 


1. A Surrenderee to him and his heirs dies before admittance, 8. 8 cited 
his heir may be admitted. 4 Rep. 25. a. pl. 11, Paſch. i ——_— 
31 Eliz. B. R. Kite V. Quinton. Brampton 
| Ch. J. Mar. 
129. at the bottom. Mich. 17. Car. —. P. agreed for law, it ſeems that he is in by deſcent, 
{when he is admitted] ot at leaſt by forcè of the firſt ſurrender, and ſo in nature of a deſcent. 
2 Sid. 61. cited by Glyn Ch. J. Hill. 1657. B. R. in cafe of Blunt v. Clark. _—— Cilb. Treat. 
of Ten. 207. cites S. C. & S. P. for upon admittance the eſtate is in ceſty que uſe from the furs 
render by relation. | | 


2. If a copyholder according to the cuſtom doth ſurrender 
into the hands of 2 tenants to the uſe of F. S. and his heirs, and 
afterwards the copyholder dieth before the preſentment be made of 
the ſurrender by the tenants, and the herd before the preſent- 
ment accepts of the rent of F. S. generally, but not as a copyhalder, 
the heir of the ſurrenderor may enter into and upon the lands, 
and receive the profits thereof to his own uſe, for that no-, 
thing veſteth in the ſurrenderee before admittance, and the in- [ 99 J 
heritance of the copyhold is in the heir quaſi by deſcent. Sup- 
plement to Co. Comp. Cop. 79. ſ. 13. | 

3. Cuſtom was for a copyhold to deſcend to the youngeſt ſon, 
and not to the eldeſt brother; a copybolder ſurrendered the land 
to another and his heirs but before admittance, ſurrenderee dies, 
leaving two /n, and the queſtion was between the two ſons, 
and adjudged that the eldeſt ſon ſhould be admitted, becauſe 
the cuſtom was, that the eſtate ſhould deſcend to the ydungeſt 
brother, and there was no eftate in the anceſtor to deſcend; and 
therefore the eldeſt ſon muſt have taken as purchaſer; but accord- 
ing to the report I have of the caſe, the Court ſaid, that iF 
the cuſtom had bern laid to have been Borough Engli/h, the eldeſt 
had been excluded, for the law takes notice of Borough Eng- 
liſh and Gavelkind cuſtom. 6 Mod. 121. cited by Holt Ch. 
J. as Hill. 1659. Fane v. Barr. 


Wi b) Admittance. Where the Cuſtom is to 
| deſcend to the youngeſt Son, or is Gavelkind 
&c; h 


1. A Surrender was to the uſe of J. S. and hit heirs of copy- Sty. 145. 


hold land, deſcendible according to the nature of Bo- —_ 


rough Engliſh. FJ. S. died before aamittance ; the Court held, — v. 

that the r1ght would deſcend to the joungeſt according to the Denham, 
cuſtom. Mod. 102, pl. 8. cites it as the Caſe of Baker Vo : 7. does 

ereham. rot zppear, 
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aid it was fo held. 


7 Mich. 3 Jac. C. B. Wheeler's Calc. 
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Supplement to Co. Comp. Cop. 70. ſ. 4. cites S. C. but S. P. does not appear, — 
S. P. by Glyn Ch. J. that the youngeſt ſon ſhall have the land, becauſe he is in by deſcent, or at 
leaſt by force of the firſt ſurrender, and fo in nature of a deſcent. 2 Sid. 61, Hill. 1657. 
Blunt v. Clerk. Vent. 261. S. P. by Wilde. | 


Bop. 2. Cuſtam was for a copyhold [of every tenant dying ſeiſed, 
3 — Wus's. Rep. 66.] to diſcend to the youngeſt fon, and not to the 
Holt Ch. J. eldeſt brother. A copyholder fſurtendered to B. and his heirs, 
25 adjudged but before admittance B. dies, leaving wo ſons, Adjudged 


TA that the eldeſt ſon ſhould be admitted, becauſe the cuſtom 
man's time, was, that the eſtate ſhould deſcend to the youngeſt, and 


between there was no eſtate in the anceſtor to deſcend; cited per Holt 
MR J. as the caſe of FAN E v. Barn 1659. But he laid, that 


3 if the cuſtom had bien laid to be Borough Engliſb the eldeſt fon 
nee d g. had been excluded, and the younge/t muſt have been admitted; 
rough Eng- for the law takes notice of \Borough Engliſh and Gavelkind 
liſh is the cuſtoms. 6 Mod. 121, Hill, 2 Ann. B. R. in Cafe of Cle- 
reaſon why g 

in fleading ment v. Scudamore. 

that the | | 
lands are Borough Engliſh, you need not ſet forth the nature of the *caſtom ſpecially. 
Wrms's. Rep. 66. Marg. ſays it ſeems to be §. C. as is cited 2 Keb. 158, 159. by the name of 
Pain v. Herbert. Vent. 261. in calc of Batmore, alias Blackmore, v. Graves, per Wild }, 


Hol' Rep. 3. If the eldeſt ſon, where there is Borough Engliſh, be 24. 
465. S. C. mitted, he is a copybolder de fatto, and he has a good title 
againſt all mankind but the youngeſt ſon, and by virtue of 
it may maintain an ejectment. Trin. 5 Ann. Brown and 


Dyer. 


7 100 J (S. b) How far the Lord is bound by Admit- 


. tance, 


T. QURRENDER to the uſe of A. upon truſt till money paid, 
and that after A. ſhall ſurrender to B, A. having re- 
ceived the money refuſes to ſurrender to B. 1 he lord de- 
ctees a ſurrender by A. to B. B. refuſes. The lord may 
ſeize and admit B. for in ſuch caſe he is chancellor in his own 
court; per tot. Cur. Le. 2. pl. 2. Hill. 25 E'. B. R. Anon. 
2. Baron and feme copyholders for life, the baron ſurrendered 
to the lord who granted the land over by copy to a ſtranger; 
the baron died ; the feme recovered and entered, and ſurren- 
dered to the lord; the ſtranger ſhall have the land, and not 
the lord himſelf againſt his own grant. 4 Le. 88. pl. 186. 
Paſch. 26 Eliz. B. R. Anon. | | 
3- A copyhold cuſtom is, that a woman ſhall have her 
free bench, quamdiu ſe bene geſſerit, and live chaſte, and ſhe is 
incontinent, of which the lord hath not notice, and the lord 
admits her tenant, it was held that it ſhould bind the lord, 
though he kad not notice of the incontimency, 4 Le. 240. pl. 390. 


4. It 
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4. It ſeems, that when a fenant for life mates @ ſurrender in 
Fee, though nothing can pais by the ſurrender but what he 
hath, yet it ſeems, that when the lerd admits the ſurrenderee 

according to this ſurrender, then he has a fee; tor the lord 
has an eſtate to pals a tee-{imple, Gilb, Treat, of Ten. 178, 


— — —— 12 * * 


f rr 
—— — — — — 
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{T. b) To what Time the Admittance ſhall 
have Relation. 


* 


*** * 
Sy. 
a 


wank; 4. 
3— 


es Tank 


I. A Seiſed of freebeld and copyhol makes a l-aſe of bath for oro. E.656, 
* years, rendering rent, and after he grants the rever- Pl. 6.5. C. 

ſion of the freehold, and makes a ſurrender of the copyhold * 
. 544-Pl-723- 

to the uſe of the ſame perſon, and an attornment is had of $ C. 
the freehold, and the preſentment of the ſurrender for the 13 Rep. 57. 
copyhold is not made until a year after, yet he in reverſion o 


ſhall have an action of 4: of all the rent, for the preſentment Godb. 139. 
of the ſurrender is but a. perfection of the furrender before pl. 169. 
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made, Lane, 33. cites it adjudged 41 Eliz. B. R. the Cafe pr 
of Collins v. Harding. but the 
| po'nt of re- 


{ation does not clearly appear in any of the ſaid reports. The admittance relates to the 
ſurrender, and ſurrenderee's title begins from thence, 1 Salk. 185. Benion v. Scot, —— g Lev. 
385. S. C.—4— Mod. 251. 8. . : e 


2. The wife of a copybolder dying ſeiſed is to have bis eſtate Jo. 451. ha 
for life; he becomes a bankrupt, and the commiſſioners bargain hatthe 
and ſell this land by deed inrolled. T he baron dies. | he feme bankrupt 
rs admitted, and afterwards the bargainee is admitted; and it _ 0 be 
was held, that the copyholder was no tenant after the deed did geil 
inrolled, for the bargain &c. binds and bars his eſtate, and of it, not- 
the bargainee is barred only to take the profits until the ad- war 
mittance, which is for the ford's benefit in reſpect of the fine, nge 
and not for the copyholders, and though between the bar- were not ad- 
gain and ſale, and the inrollment, the tenant dies, and his [ 101 J 
wife is admitted, yet when the bargainee is admitted by the — = 
lord the eſtate ſhall veſt in the bargainee, and ſhall have rela- he — 
tion to the bargain and ſale, and ſhall deveſt the eſtate which holder. 
the feme claimed by the cuſtom. Cro. C. 568. 569. pl. 6. 
Hill. 15 Car. B. R. & cites 7 E. 6. Br. Title Inrolments. 
b Parker v. Blecke, 5 
; 2. Admittance of ſurrenderee ſhall have relation to the ſur- 1 Salk. 185, 
- render, 4 Mod. 251. 254. Hill, 5. W. & M. in R. Benſon pl. 3. 8. C. 
t | 


v Scott, 


— 


1 (U. b.) Pleading of Admittances. 


d I, WV HERE ſome have imagined that nothing - ſhould be 
d, | inveſted in the heir before admittance, becauſe every 
o. a]mittance of an heir upon a deſcent amounts to a grant, 


and ſo may be pleaded, they are in an error; for though it be 
| 12 true 
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is letter (Z) 


* 


rue that after admittance the heir may in pleading allege this as 
a grant, and that has been allowed to avoid the inconveniences 
that otherwiſe ſhould enſue, for if the copyholder ſhould be 
driven in pleading to ſhew the firſt grant, either that was 
made before the memory of man, and fo is not pleadable, or 
ſince the memory of man, and then cuſtom fails ; for this 
reaſon the law has allowed a copyholder in pleading to allege 
any admittance, as wel! upon a deſcent upon a ſurrender, as a grant, 
and ſhew the deſcent to him, and that he entered and well, without 
any admittance, Co. Coinp. Cop. 53. ſ. 41. cites 4 Rep. 22. b. 
Mich. 23 & 24 Eliz. C. B.] Brown's Caſe. | 
For he is 2. But the heir cannot plead that his anceſtor was ſeiſed in fee 
tenant at at the will of the lord, by copy of court roll of ſuch a manor, ac- 
lordaccora. cording to the cuſtem of the manor, and that he died ſeiſed, and 
ing to the that the copyhold deſcended upon him, becauſe in truth ſuch an 
cuitonr of intereſt is but a particular intereſt at will, in judgment of 


* law, although it be deſcendible by cuſtom. Co. Comp. Cop. 


b. reſolved 535 54. {. 3 
1 3. In pleading admittance by a ſteward he muff ſhew the 
2 fieward's name.. Cro. E. 392. pl. 15. Paſch. 37 Eliz. C. B. 
| Brown v. Foſter. | 
4 Rep. 27 4. When a copyholder ſurrenders to the uſe of another, 
2.b.pl. 15. and the lord admits. him, now he who is ſo admitted is in by 


— 3, R. him that made the ſurrender, and in a plaint in the nature of a 


Tarerner v. writ of entry in the per, ball be ſuppoſed to be en le per by him 


1 who made the ſurrender, for the lord is but an inſtrument to 
"folked ac. make admittance, and he who is admitted ſhall not be ſubject 
eordingly. to the charges and incumbrances of the lord, for the lord 
hath but a cuſtomary power to make the admittance ſecun- 
dum effectum ſurſum-redditionis. Supplement to Co. Comp. 

Cop. 72. ſ. 6. cites Co. Taverner's Cale. 

5. In admittances made by under-ſtewards, as well as in 
admittances made by the ſtewards themſelves, it is good order 
to expreſs in the copy, and in the court-roll, the name of the 
under-ſteward, or the ſteward, becauſe in pleading any admit- 
tance a man muſt ſay, that he was admitted by ſuch a one, under- 

fleward or ſteward, naming his name. Co. Comp. Cop. 57. 


{. 46. 


102 ] [W. b! What Perſons ſhall pay Fines, and to 
is in Roll | whom. | 
in fol. 595. 
By ſuch I. A Copybolder in fee ſurrenders to the uſe of another for life 
— l A when the /eſſze dies, he ſhall not pay a fine for a — 
there paſſes nittance to the reverſion, for it continued always in him. Co. g. 
no more 
than what Marg. Podger 107. | 


makes the 


eftatc, and the reſt remains in æhe ſurrenderor, Brownl, 181, Bicknal v. Tucker, S. C. 


2. Though 


2. Though an heir of a copyholder may ſurrender to another Cilb. Treat. 
before admittance, yet he ſhall not prejudice the lord of his —— 
fine due to him upon the deſcent, and he is a tenant by copy, and fays, 
for the copy made to his anceſtor belongeth to him. 4 Rep. quære, 

22. b. pl. 1. Mich. 23 & 24 Eliz. C. B. the 3d Reſolution in 9 
, e lord in 
Br own $ Caſe. | ſuch caſe 
mult admit 
before the heir as paid his fine ; and if he does, what remedy there is for the fine ? 


3. Admittance of tenant for life is admitance of him in 
remainder, but it ſhall not prejudice the lord as to the fine 
from him in remainder due to the lord by the colin. 4 Rep. 

23. a. pl. 6. Paſch. 36 Eliz. B. R. Fitch v. Huckley. 

4. Tenure by tenant right, as it is uſual towards the bor- 
ders of Scotland, ſhall not pay any uncertain fine or income 
at the charge 7 the lord by alienation, but by death, which is 
the act of God, for otherwiſe the lord might weary the tenant 
by frequent alienations, but it may be fine uncertain upon 
the alienation of the tenant, as well upon death as deſcent, tor 
that it is the act of the tenant, and in his power. Mich, 

1599, The Cafe of the Manor de Thwaites; & les Juſtices 
accord the ſame hoids in Copy holders, for the Cuſtom muſt 
be reaſonable. Cary's Rep. 9. Egerton (Sir Thomas's) Caſe, 

5. Of fines due to the lord ſome are by change or altera- Supplement 
tion of the lord, and ſome by the change or alteration of the Cont 
tenant ; the change of the lord ought to grow by the act of 84. f 2 
God, otherwiſe no fine can be due, but when the change S. P. —— 
grows by the act of God, there the cuſtom is good, as by the — 
death rf the lord, and this upon a Caſe in Chancery referred to ces S. c 
Popham Ch. J. and upon conference with Anderſon &c. and but ſays 
all the Judges of Serjeant's Inn in Fleet- ſtreet, was reſolved, At 
and fo certified into the Chancery, but upon the change or ge be due 


alteration of the tenant a fine is due to the lord, Co, Lit, of common 
b right upon 
59. b. the altera- 
tion of the 
lord by death; it ſeems it is not, but only where there is a particular cuſtom far it ; though Ld. 
Coke's words are general, and may be interpreted either way. | 


6. If a copyhold be granted durante vita, and the grantee 
dies, living ceſtuy que vie, and a ſtranger enters as a general oc- 
2 he ſhall be admitted and pay a fine. Co. Comp. Cop. 
2. 1, 56. 
7. Where by the cuſtom of the manor, the bailiff of the 
manor is to have the ward/hip of the copybold-heir being under the 
age of 14, ſuch a guardian ſhall neither be admitted, nor pay 
a fine, becauſe he is but a pernor of the profits, and that not 
in his own right, but in the right of _ to whom he is guar» 
dian, Co. Comp. Cop. 62. ſ. 56. . 
8. By ſpecial cuſtom copyholders are to pay fines wpon T 103 
licences granted unto them to demiſe by indenture, but by ge- 
reral cuſtom they are to pay fines only upon admittances, Co. 
Comp, Cop, 62, ſ, 56. 
: 13 | 9. It 
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A fne is 
due u on 
admittance 
upon 2 
voluntary 


Copphold. 
9. If the lord having a copyhold by cheat, forfeiture, or 


other means, makes a voluntary admittance, a fine is due unte 
the lord. Co. Comp. Cop. 62. ſ. 56. 


grant. Gilb, Treat. of Ten. 315. cites Co. Comp. Cop. 


10. If a copyholder ſurrenders to the uſe of a ranger, and 
the lord admits, a fine is due to the lord, Co. Comp. Cop. 
62. ſ. 56. 

11. If a copyhold be granted to one and his heirs durante vita, 
and the grantee dizs, and his heir enters as a ſpecial occupant, 
where by the cuſtom of the manor a copyhold may be ex- 
tended, upon the extent the party ſhall be admitted, and ſhall 
pay a fine. Co. Comp. Cop. 62. ſ. 56. 

12. If the copyhold lands of a bankrupt be ſold according 
to the ſtatute of the 13 Eliz. cap. 7. the venaze ſhall be ad- 
mitted and pay a fine. Co. Comp. Cop. 62. ſ. 56. 

13. If a copyhold be granted upon condition, and the condi- 
tion be broken, and the grantee enters, he ſhall not be ad- 
mitted, neither pay a fine, becauſe upon the breach of the 
condition and the entry, he is to all intents in ſtatu quo 
prius, as if no grant at all had been made, Co. Comp. Cop. 


63. ſ. 56. 


14. If a copy holder in fre ſurrenders for life, reſerving the re- 
verſion, and the leſſee for life dies, the copyholder ſhall not be 
admitted to his reverſion, neither ſhall! he pay a fine, be- 
22 the reverſion was never out of him. Co. Comp. Cop. 

3. 1. £0. | 

15. If a c:pybolder le diſſeiſed, and then enters upon the diſſeiſor, 
or recovers by plaint in the nature of an aſſiſe, he ſhall not be 
admitted, neither ſhall he pay a fine, for he continues ſtill 
tenant by copy, notwithitanding the diſſeiſin; but where by a 
plaint a crpyheld is recovered upon the accruer of a new title, where 


be that recovers was never admitted, nor paid fine, there upon his 


recovery an admittance is requiſite, and a tine is due; as if @ 
copy holder died jciſed, a flranger abates, and the heir recovers by 
plaint in the nature of an aſſiſe of mortdanceitor, upon this 
recovery he ſhall be admitted, and pay a fine. Co. Comp. 
Cop. 63. ſ. 56. | 
16. If [ take a wife with a capybold in fee, though by this 
intermarriage there accrues a preſent intereſt to me, yet be- 
cauſe I am ſeiſed not jure proprio, but jure alieno, therefore 
1 ſhall not be admitted, neither ſhall I pay a fine. Co. Comp. 
Cop. 63.1. 56. 

17. The ſame law is if ſhe be a termor of a copyhold, for though 
the term by the intermarriage be ſo veſted in me that I may 
diſpoſe of it without controul, yet becauſe before diſpoſal, I 
am poſſoſſed of it but in the right of my wife, therefore I ſhall 
neither be admitted, nor pay a fine. Co. Comp. Cop. 63. l. 
56. cites Pl. C. 418. b. . | 


- 105. If a copyhold be ſurrendered far life, the remainder to 4 


ranger, though the admittance of tenant for life be * 


%” hd 
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to inveſt the eſtate in him in the remainder, yet upon the 
death of a tenant for life, he in the remainder ſhall be ad- 
mitted,and pay a fine, Co. Comp. Cop. 63. f. 56. 

19. So if a copyhold be granted to 3 habend. ſucceſſive, where 
by cuſtom ſucceſſion is in force, if any one dies, he that next 
ſucceeds ſhall be admitted, and pay a fine. Co. Comp. Cop. 
63. ſ. 56. 

3 If 2 copartners, or tenants in common of a copyhold be, 

and the one dies, and the other has all by deſcent, he ſhall be ad- 
mitted, and ſhall pay a fine; but if 2 jointenants be of a copy- 
hold, and ore dies, the other ſhall have all by the ſurvivorſhip [ 104 J 
without admittance, or paying a fine, becauſe jointenants to 
all intents and purpoſes are ſeiſed per my & per tout. Co, 
Comp. Cop. 63. ſ. 56. | 

21. Upon admittance of a feme to her widow's eftate by the Gilb. Treat. 
cuſtom no fine is due to the lord, Noy. 29. Hill 15 Jac. C. B. aug 


/ : 210. makes 
in Caſe of Rennington v. Cole. a quzere of 
' this, for 

though the eſtate be adjudged in the woman, yet that is no argument that ſhe ſhall pay no fine, 
jor the eſtate is in the heir by deſcent, and yet fo ſhall pay a fine, and both are compellible to be 
admitted, and then why ſhould they not pay a fine ? So of dower and curteſy. Ibid. 2 10.— 
If a copyhold deſcends, and the lord admits the heir, where by the cuſtom of the manor the 
wife is to have dower, and the huſband is to be tenant by the curteſy of the copyhold, either of 
them ſhall be admitted, and ſhall pay a fine to the lord. Co. Comp. Cop. 62. pl. f. 36. 


22. Surrender to A. for years, remainder to B. The lord But i/a fe 
may aſſeſs one fine for the particular eſtate, and another for is af een 
the remainder; but per Wylde J. he need not till his eſtate te, there 
comes into poſſeſſion. Vent. 260. Trin. 26 Car. 2. B. R. — 
Patmore, (alias, Blackburn) v. Graves. am 

| | though if it 
be aſſeſſed only for a particular eftate the Jord ought to have another; per Hale Ch. J. Mod. 102, 
pl. 22, Paſch. 26 Car. 2. B. R. in caſe of Blackburn v. Graves, — Mod. 102. Pl. &. S. C,— 
Cub. Treat. of Ten. 154. cites S. C. 


\ 


23. The Court doubted whether the cuſtom was good as to 
the claiming an alienation fine upon an alienation for life, be- 
cauſe by that the tenure of the lands aliened is not altered ; 
for the reverſion is ſtill held as before by the ſame tenant. 
2 Vent. 135. Hill. 1 and 2 W. and M. in C. B. in Cafe of 
Holland v. Lancaſter, 

24. In a ſpecial verdict in ejectment the caſe was, the father 
being ſeiſed of a copyhold 2 ſurrendered it to the uſe of him- 
elf and his wife for life, remainder to the ſon (the now de- 
tendant) in tail; the father and mother were admitted, and paid 
a fine, and being both dead, the defendant prayed to be admitted to 
the remainder, which was done, and a fine of 581. ſet upon bim, 
which was demanded, and a day and place appointed for the 
payment of it, which he did not pay, and ſaid that be thought 
that none was due, he being admitted by the admittance of his 
father and mother, tenant for life, and therefore refuſed to 
pay it; adjudged, that no fine is due, unleſs there is a ſpe- 
cial cuſtom for it, and what Lord Coke fays, 4 Rep. 22, 23. b. 
that ſuch admittance ſhall not prejudice the lord in m_ 

0 


14 


r 


— 2 2 2 " ** 
PRE 4 a® 2 — . <—-- 47 oe 

— , _ * 
hu hes 4435, ars 


— 
— 


„ 
— 


— 
— „ Atv 


— 
8 | 
* *% 


W 
— CI 
- 
— ME 


. <* 2D nie. 99%. — a 
— Wt Boar DSS wet boo ton ifs 


F 
4 


* 4 — Y 
4350 * 
8 22 a : PIG C 
enge N r 
* 


104 . Copphold. 


of his fine, is to be intended where ſuch fine is due by cuſtom 
for the admittance to the remainder, but without ſpectal cuſtom 
none is due. 3 Lev. 308, 309. Trin. 3 W. & M. in C. B. 
Barnes v. Corke. 

25. The admittance of tenant for life is an admittance of him in 
remai der as to veſt the eſtate, but not to prejudice the lord of his 
fne, ſaith Lord Coke; therefore upon the death of tenant for 
life, he ſhall be admitted, and pay a fine; for though his 
eſtate of tenant for life veſts, yet he was never tenant to the 
lord for the admittance to which he pays his fine; but if a 
copy holder in fee ſurrenders tz the uſe of one for life, and the 
tenant for life dies, he may enter without any new admittance, 
cr paving any fine, for he had his old eſtate in him, and he 
was admitted tenant before; yet it was ſaid by Popham, in 
CurPIN AND BUNNEY's CASE, that one fine is due in ſuch 
caſe, but it is but of little authority, for the point of the caſe 
was, whether the admittance of tenant for life was the admit- 
tance of him in reinainder, and becauſe it was made an ob- 
ject ion, that if it were, the lord would loſe his fine, which 
Popham answers by ſaying, there is none due in ſuch caſe, 
which objection Lord Coke anſwers by faying, that though 
the eſtate be veſted in the remainder-man, yet a fine is due. 

| Gilb. Treat. of Jen. 181, 182. | 
D 105 ] 26, Where the cuſtom is for a copyholder's lands to be 
extended, the extendor ſhall be admitted and pay a fine. Gilb. 

Treat. of Ten. 315. 3 | 


IX. b] Fines. How much ſhall be paid. And 
a tener (2) where one or ſeveral. 
pl. 2. in 4 
ee (3+ IF. a belli in fee ſurreders to the uſe of one fer life 
pl. 1 * the remainder ta another for life, the remainder to another 
Gyppinv. in fee, by this but one fine is due; for the particular eſtates, 
Tem, d p, and the remainders are but one eſtate, Mich. 38 & 39. B. R. 


cd by Popham.] 


ham 
—— thought that only one fine was due; but becauſe the other judges were abſent adjor- 
natur. Mo. 463. pl. 658. Tipping v. Bunning S. C. and S. P. and therefore there needs no 
new admittance ; but when the lord is to have a fine [by the cuſtom ſuppoſe] there a new ad- 
mittance is neceſſary . Couldſb. gg. pl 9. Kipping's Caſe S. C. argued but S. P. does not 
appear. The fine paid by tenant for life is intire and no new fine is due for him in re- 
A4inder but otherwile it 13 of him in reverfion, Mo. 358. pl. 488. Trin. 36 Eliz. Dell v. Higden. 


2. It is decreed by aſſent, that the defendant being lord of 
Pe manor of Alderſwaſly, ſhall have for a fine of a copy- 

Ider upon a ſurrender, one whole year's value, as the ſame 1s 
reaſonably worth, according to the uſual rates of Jands in that 
country. Cary's Rep. 77. cites 18 & 19 Eliz. Blackwell & 
al. v. Low. , 

If two jointenants, or two tenants in common, or tenant for 
tife, and he in the remainder, join in a grant of a copyhold, one 
ane only is due, and it ſhall enure as one grant only; fo if a 

5 > ſurrendi- 
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urrender be made, and after a common recovery is had by plaint in 

the nature of a writ of entry en le poſt, for the better aſſurance 

one fine only ſhall be paid. Co. Comp. Cop. 63. ſ. 56. cites 

4 Rep. 27. b. Hubbard v. Hammond, 

4. If one copyholder has diverſe ſeveral lands ſeverally holden Oro. E. 779. 
by ſeveral ſervices by copy, the lord ought to demand ſeveral fines Bauch. 
for every parcel which is ſo ſeverally holden, far the tenant Hammond, 
may refuſe to pay the fine for one parcel, and pay the fines 8. C and 


for the others. 4 Rep. 28. a. Mich. 42 & 43 Eliz, the third X 
Reſolution in Cale of Hubbard v. Hamond. cCordingly. 
ö Mo. 


622. pl. 81. S. e. reſolved accordingly. 


5. If two ſeveral copybolders join in a grant of their eopy- 
holds by one copy, or if one copybolder, having ſeveral copyholds, 
grants them by one copy, yet the grantee ſhall pay ſeveral fines, 
= uu ſhall enure as ſeveral grants. Co. Comp. Cop. 63. 
« 56. | 
6. 5/1. 125. 8d, was held an unreaſonable fine for admit- Supplement 
ting a ſurrenderee to a cottage, and an acre of paſture, being copy- oe 
hold of inheritance; for this is not like to a voluntary grant, 25. L 10. 
as when the copy holder hath but an eſtate for life, and dieth, cites S. C. 
or if he hath an eſtate in fee- ſimple, and committeth felony, 2 
there arbitrio domini res &/limari debat; but when the lord is Ten. 224. 
compellable to admit him td whoſe uſe the ſurrender is, and 225: cites 
when ceflui que uſe is admitted, he ſhall be in by him who * © 
made the ſurrender, and the lord is but an inſtrument to pre- 
ſent the ſame; and therefore in ſuch caſe, the value of two 
years for ſuch an admittance is unreaſonable, eſpecially when 
the value of the cottage and one acre of paſture is a rack at | 106] 
fifty-three ſhillings by the year, 13 Rep. 3. Mich, 6 Jac. in 
Willowe's Caſe. | | 
7. It a copybold eſcheati, the lord ought to increaſe and im- 
prove his fine before he regrants it, or he has no remedy after- 
wards, for he is not compelled to grant it again, and ſo may 
have what fine he will. Arg. Het. 6, Paſch. 3 Car. C. B. in 
Caſe of Paſton v. Manne. 4 | 
8, A moderate year's value is a reaſonable fine in caſe of bid. g6. 
a tenantright upon every alienation or death of the tenant, or 1 Ve 
death of the lord, and the defendants to give notice of every & F 1 
alienation at the lord's court, and the fine now aſſeſſed not to car. 1. 
be taken as a fine certain, and a Maſter of this Court to ſet where the 
the ſaid fine, Ch. Rep. 33. 5 Car. 1. Middleton v. Jack- py 
ſon. : : cCertain, the 
| court upon 
ecedents an i inci of Middleton v. Jackſon, decreed, that an 
improves — 10 PEORIA and — from the tenant to the 
rd 30T a 


9. In treſpaſs, the queſtion was, whether the lord might It — 
aſſeſs two year's and an _— s value of the land according to the 1 0 


rack. rent for a fine, and for non-payment enter for a forfei- that by the 


Ziture? and all the court held he could not, for it is unrea- e of 
X- ſonable ; Je nauer, 
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fue ef 4 ſonable; and that ove year and an half”s rent, according to the 


or 5 Vears . 1 - . 5 
1 of nicht improved value, is bigh enough, but that the tenant might 
be reaſonuity refuſe to pay two years and an halt; and judgment ac- 


ft; asm cordingly. Cro. Car. 196. pl. 8. Trin. 6 Car. B. R. Dow ev. 
we manor Golding, 


C. where i 
the cuſtom ts for a ſtranger to pay a fire upon A admittance toa copyhold ; but if once a tenant, 


he pays a fine no more ; and Dolben cited a cale of Pinſent the prothonotary, who was a rich 
man, and purchaſed a houſe in C. and 5 years value was let for a fine; and the matter was dif. 
puted, and came to a trial; and it was held to be a reaſonable fine, and that in ſuch a caſe he 
might have ſet 7 years value. But in the principal cafe, which was in caſe of an infant, the other 

judges being of opinion that the infant was not bound by the cuſtom, the Lord Ch. J. con- 
La that a judgment given in C. B. thould be armed. Frcem. Rep. 496. pl. 670. Nlich. 
2689. in caſe of Ning v. Dilitag:on, 


Fin. R. 264. 10. Renewing copies after expiration of 99 years abſolute 
8. C. bur without any payment of fines upon death or alteration to the 
eee lord, limited at ziw2 year's value, 2 Chan, Rep. 134. 19 Car. 2. 
renew with. Morgant v. Scudamore, 


in one year . | 
after the leaſes expire, or return from beyond ſea, or attaining 21. 


11. Upon a writ of error the queſtion was, whether a cuſ- 
tom for a copyholder upon his admittance to pay a year's value 
of the land, as it is at the time of the admittance, were a good 
cuſtom and ruled in C, B. that it was a good cuſtom, and the 
judges in B. R. inclined that it was a good cuſtom. Freem. 
Rep. 494- pl. 669. Paſch. 1632. Anon, 

12, An alienation fine was ſet forth to be due pon the alie- 
nation of any parcel of lands or tenements held of the manor of 
XI. to have a year and halt' rent, by which the lands or tene- 
ments ſo aliened were held; fo that if the 20th part of an acre 
be aliened, a fine is to be paid, and that of the whole rent, 
for every parcel is held at the time of the alienation by the 
whole rent, and no apportioning thereof can be but ſubſe- 
quent to the alienation, and this the whole Conrt held an 
unreaſonable cuſtom ; and as it is ſet forth, it could not be 
otherwiſe underſtood, than that a fine ſhould be due, viz. a 
vear and a halt's rent upon the alienation of any part of the 

lands held by ſuch rent. 2 Vent. 134, 133. Hill. 1 & 2 W. 
& XI. in C. B. Holland v. Lancaſter. | F 

10 13. Tenant for life, and he in remainder, join in à grant © 
* their — — one ſine is due. Gilb. Treat. of Ten. 
. 16. | | 
e 14. So if a ſurrender be made, and after a recovery is had by 
plaint, in the nature of a writ of entry in the poſt, for the 
better aſſurance; but one fyne is dues Gilb. Treat. of Ten. 


316. | 


v. d) 


Copyhold, 


(Y. b) Fines. Certain or uncertain. 


7 


I, A Fine is not to be decided by witneſſes, but by court rolls, 


and ordered to go to hearing upon them. 10 Jac, li, 


B. fo. (176. Toth. 167, Hopton v. Higgins. 

2. To prove a cuſtom of uncertainty of fines, and not to be 
certain two year's rent, there ought to be ſhewn court rolls, 
and that in caſes of deſcents that upon ſuch admittance they 
have uſed to pay above two year's rent ; but rolls, to prove 
uncertainty of fines (though in caſes of deſcents) if the fines 
are under the value of two years rent, they are no proof at 
all, for the fines muſt be above two years rent; for it is a 
good a cuſtom to pay for fines upon admittances, the value 
of two years rent or under, and the proofs muſt be in caſes of 
deſcent ; for in caſe of a ſurrender or purchaſe of a copyhold the 
lord may take what fine he will, but fuch fines are no proof of 
taking uncertain fines by the cuſtom but it muſt be in caſes of 
deſcent, Per tot, Cur. abſente Fleming Ch. J. 2 Bulſt. 32. 
Mich. 10 Jac, on a trial at bar, Allen v. Abraham, 

3. Held in chancery, that where by ancient rolls of court it 
appeared that the fines of the copyholder had been uncertain 
from the time of King H. 3. to the 19 H. 6. Ind from thence 
to this day had been certain, except 20 or 30 that theſe few 
ancient rolls did de/troy the cuſtom tor certainty of fine; but if 
from 19 H. 6. all are certain except a few, and fo uncertain 
rolls before the few ſhall be intended to have eſcaped, and 
ſhould not deſtroy the cuſtom for certain fines, Godb. 265. 
pl. 365. Trin. 13 Jac. in Canc. Lord Gerard's Caſe. | 

4. There is ſcarce a copyhold in England but the fine is 
really uncertain ; for if the rolls make it appear that /ometimes 
a leſs and ſometimes a greater ſum has been paid for a fine, this is 
a fine uncertain; per Richardſon J. to Harvey privately. 
And he ſaid, that he was of counſel in a cafe where the jury 
found that the fine was certain, and afterwards by bill in 
chancery it was decreed upon ſearch of the rolls to be a fine 
uncertain, and that this is now the ordinary courſe by decree 
in chancery, Litt. Rep. 252. Paſch. 5 Car. C. B. Anon. 

5. Whether fines be certain or not to regulate the ſame, 
the moſt number of court rolls are to determine, and the 


time. 14 Car. and Mich. 15 Car. Toth. 167. Burraſton v. 


Walſh. | | 
6. A former decree was confirmed, and an award by which 
the commons and incloſures between the lord and his tenants, 
and land in the bill mentioned were bounded and aſcertained, 
and the arbitrary fines reduced to a certainty, and enjoyed and 
paid accordingly tilt defendant, who had now purchaſed the 
manor, refuſed to be bound by it, Fin. R. 154. Mich. 26 
Car. 2. Meadows v. Patherick, | 
7. In 
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108* Copyhold, 

Ibid. 250, 7. In Replevin, the defendant avowed for damage feafant 
ow nb the plaintiff in bar of avowry pleads that it is a copyhold &c. 
brought of and that there is a cuſtom &c. quod quzlibet perſona &c, que 
this uds- admiſſa * fuit &c. to a copvholder, ſolveret & uſi & conſueves 
B R. „ kunt ſolvere to the lord for fine tantam denariorum ſumman 
the juſtices guantam terre vaitbant per annum tempore admiſſionis prædict. & 
teemed ts ſur ceo demurrer. Levinz . ſaid, that this queſtion had 
1 been incluſively reſolved 4o times, viz. in all cafes where 2 
fered by Year's value had been adjudged reaſonable, and ſaid, that he 
Levins, but did not fee any difficulty in aſſeſſing the fine, for the lord 
1 ot Might have the value enquired by the homage, and if the true 
laving this Value was not aſſeſſed in that caſe, the party might have 
— _ taken iſſue; adjudged for the plain, per tot. Cur. Skin, 247. 

Na 2Cvt- ' 


fare vult.— 


2 Mod. 132. 


250. pl. 2. Hill, 1 & 2 J. 2. C. B. Titus v. Perkins. 


S. C. ia B. R. and the court affirmed the firſt judgment and all held the cuſtom good. 


s [Z. b) Fines. How to be aſſeſſed or demanded, 
Bo. 623. 1. IF divers copybolds deſcend to one, the lord cannot demand 
3 one fine for them all, but he ought to demand ſeveral 
S. p. fines. For perhaps the heir may accept of the one at the fine 
Rep. 28. aſſeſſed, and refuſe the others on ſuch fines, Cro. E. 779. pl. 

ee 3 Mich. 42 & 43 Eliz. B. R. Dalton v. Hammond. 5 
v. Ham- 
mond S. C. and S. P. And if all ſuch copyholds are ſurrendered to the uſe of another and 


OD i 


is heirs, ten<nd. per antiqua ſcrvitia inde debita & de jure conſueta, there, as was reſolved in 
Tavernor's Caſc, the tenurts are ſeveral, and therefore the fines ought to be ſeverally aſſeſſed and 


demanded. 4 Rep. 28, 2. pl. 16, Mich, 42 & 43 Eliz. B. R. Hubard v. Hammond, 


Supplement 2. The court and the jurors ſhall be judges of the fine, whether 
22 it be reaſonabie or not, without ſuit in e Mo. 623. 


vob?” pl. 851. Mich. 42 & 43 Eliz. B. R. Dalton v. Hammond. 


entes S. C. 
and S. P. that it ſhall be determined per arbitrium boni viri, and the court and juſtices of it ſhall 


de judges of the reaſonableneſs of the ſame, if it be pleaded that the fine demanded by the lord or 


the diitreſs for it be. unreaſonable and cxceſſive. 13 Rep. 2, 3. Mich. 6 Jac. C. B. in Willowe's 
Caſe S. C. refolved, and that always when reaſonableneſs is in queſtion, the ſame ſhall be de- 


£2246 in the court where the action is depending. 


3. A cuſtom that a copyholder for life may nominate one 
or two that ſhall have the copyhold lands after his death, for a 
fine to be aſſeſſed by the homage if they cannot agree with the 
lord, is good. Noy. 2. Yelmeſter Cuſtom's Cale, 

4. A cuſtom to pay what fine the homage ſhould ſet was ruled 

to be good; and fo held in a caſe Hill. 6. Jac, C. B. Rot. 613. 
Freem. Rep. 494. pl. 669. ſays it is cited in the Lord Ch. . 
Hale's MS. in Lincoln's Inn Library, 

5. By the cuſtom of a manor of a fine was due to the lord 
for a licence to the tenant er alien. It was agreed by all, that 
the lord may afſeſs a fine out of the manor, and likewiſe he may 
make it payable cut of the manor and judgment accordingly ; 


but if it had been for a forfeiture, the court ſaid it 2 it 
ha ve 


Copyhold, | #109 


have been been otherwiſe, Lord Raym. Rep. 44. 45. Paſch. 
7 W. 3. C. B. Yaxley v. Rainer, 


[A. c] [Fines.] This in Roll 
. S 1ETTET 
At what Time due. (A. a) 
Dt. Fine for an admittance of a copyholder is not due Fo 596. 
before admittance, but after admittance, Trin. 4 yy... * 
Jac. B. R. between Fiſh and Rogers, agreed. fine is cer- 


tain the heir 
eught to tender it on his prayer to be admitted, otherwiſe the lord is not bound to admit him. 
Cro. E. 779. pl. 13. Mich. 42 & 43 Eliz. B. R. Dalton ». Hammond. Mo. 623. pl. 851. 
S. C. he ought to bring it with him to the court and pay it before admittance, and if he be uot 
ready to pay ſuch fine it is a forfeiture, otherwiſe if the fine be uncertain, but there he ought to 
pay it in convenient time aſter the lord has aſſeſſed it, and if he does not pay it, it is a for- 
teiture, Cro. E. 779. S. P. Supplement to Co. Comp. Cop. 75. f. 10. cites S. C. and 
S. FP. accordingly.—4 Rep. 28. a. pl. 16. Hubbard v. Hammond S. C. & S. P. 
Gilb. Treat. of Ten. 205. ſays that as this caſe is reported by Crooke, it is ſaid, when a fine is 
certain, the hetr ought to tender it upon his prayer to be admitted ; as it is reported by Cook, it 
in ſaid no fine is duc till admittance, and that admittance is the cauſe; and that as Crooke reports 
it, lo as Mo. 623, and if he does not pay it, it is a forfeiture. This ſeems to contradict what he 
{11d before; for if it cannot be a forfeiture till admittance, the demand of the fine muſt be of the 
perlon of the tenant to make a forfeiture; ſo of rent. Freem. Rep. 496. Mich. 168. in 
caſe of King v. Dillington, S. P. ſaid to be accordingly. 4 Rep. 28. a. pl. 16. in caſe of 
Hubbard v. Hammond Popham Ch. J. ſays it was adjudged in one Sand's Caſe, That no fine is 
due to the lord, either upon ſurrender or deſcent till admittance, for the admittance is the 
cauſe of the fine, and if after the tenant denies to pay it, is a forfeiture; and that ſo it was re- 
lolved by Wray and Periam juſtices of affiſe in Suffolk, between Sir Nich. Bacon and Flatman. 


e—oupplement to Co. Ccmp, Cop. 74. f. 19. cites S. C. 


2. The heir of a copyholder within age is not bound to 4 = * 
come to any court during his nonage to tender his fine. ode 


3 Le. 221. pl. 294. Paſch. 30 Eliz. B. R. Anderſon v. verbis. 
Hayward. ä 


3. Preſcription that copyholder ſhall pay @ fine on change of Heil. 127. 


every lerd was ruled a void cuſtom by all the judges, for . 


lord may change his manor every day, but if it be that after ingly.— 
the death of the lord a fine be paid, it is a good cuſtom, for it The admit- 
is the act of God. Arg. Litt. R. 233. Mich. 4 Car. C. B. — 
cites Armſtrong's Caſe. life is the 
admittance 


of him in remainder becauſe they make but one eſtate; but the lord ſhall have a fine tor the te- 
mainder-man's intereſt, but the remainder-man need not pay it till after the death of tenant for 
lite, for then he becomes tenant to the lord. Mich. 8 W. g. B. R. per Holt cites Mod. 120. 
Blackbourn v. Greaves, and adds, that the admittance of tenant for life is the admittance of him 
in remainder, ſo as to veſt the eſtate, but not to prejudice the lord of his fine, for after the death 
of tenant for life, be in remainder ſhall be admitted again. Quære. Gilb. Treat. of Ten. 2 51. 


4. There is no fine due to a lord fo long as he has a tenant. 
3 _ R. 36. Paſch, 21 Car, 2. in caſe of the Attorney General 
v. Sands. E: 

5. The defendant and others were the plaintiff's tenants in Forteſcue 
the north, and the duke claimed a general fine upon the death of the Aland. Rep. 
late dutcheſs; and a great number of tenants denying the duke's 1 dle. 
right to ſuch a fine, as being only tenant for life by ſettle- in B. R. the 
ment &c. the duke brought his original bill to eſtabliſh his — 


right, The defendants by anſwer inſiſted, the duke was not Prance dr 
intitled 
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1091 Copyhold, 


al. 8. C. intitled to a general fine as next admitting lord upon the dutcheſs's 
Lede das ach, and defendants brought a croſs-bill to be relieved 


agiced, that 3 s 8 : 
a em agalnſt the duke's demand, and to eſtabliſh their rights. 


{ i110 ] Upon the hearing this cauſe 11 June laſt, Lord Chancellor 
that every directed an iſſue, whether the duke was entitled to a general 
9115 — line upon the death of the dutchels as next admitting lord, or 
the change not, . 

ot every And upon trial at the bar of B. R. the laſt term it was 
lor p3y2. found for the duke, and now upon the equity reſerved, the 


fine is a void 


cuſtom ; but cæurt declared and eſtabliſhed the duke's right to the general fine, 
that the and decreed the tenants to pay the fines aſſeſſed, reſerving a 
deer liberty to ſuch of the tenants as ſhould think fit to try the 


ageed, that . a 2285 ; 
where the reaſonablenels of the fine aſſeſſed upon ejectment to be braught 


lord isonly by the duke, at the peril of forteiting their eſtates. MS, 
tenant tor 8 4: 7 _ 8 , 

life. of Rep. Mich, Vac. 1735. Somerſet (Duke) v. Freame & al. & 
tenant by E contra. 

the curte ſy. 

ſuch cuſtum 


e. (B. c) What remedy lies for the Lord for his 


Fine. 


Det a, 1. HE lord may bring action of debt againſt the copyholder 
- _ T for his fine; per Windham and 1 wifden juſtices, and 
2 not denied by any, and I'wiſden ſaid that fo it was held by 


an ad mit- 
tance to2 Foſter J. 15 Jac. which was not denied, but it was ſaid, that 


copybold the opinion of Bacon was e contra. Sid. 58. pl. 26. Mich. 
ad mitt ed by , 
13 Car. 2. B. R. in caſe of Wheeler v. Honour, 
2. Mich. 

2 W. & M. in B. R. in a nota, in the caſe of Shuttleworth v. Garnet. Gilb. Treat. of Ten. 
274, 275. cites S. C. af d ſays it ſeems it lies in any caſe ; for the verdict finding that copyholders 
ought to pay a fine certain, did not any more entitle the lord to his action of debt, than he was 
betore ; and it ſeems to me, that if upon demand he refuſes to pay the fine, it is a forfeiture. It 
is made a quzre in that caſe, whether if a copyholder in fee die, and his heir waives the poſſeſ- 
fron, and refuſes io be admitted, whether the lord ſhall have debt for the fine? and the reporter 
thinks he cannot waive the poſſeſſion, which to me it ſeems he may do in court of record, or in 
that caſc of copybold lands in the lord's court; and if he may do it, then no fine is due. 


Gitb. Treat. 2. If a copyholder be in fee where the fine is certain, and 
of Ten. 274, his heir warves the poſſeſſion, N if the lord may have action 


nyc. cine of debt againſt him for this fine; the reporter ſays it ſeems to 
fays it ſeems him that he cannot, inaſmuch as he refuſed to be admitted, 
to um, and waived the poſſeſſion. But then he makes a quꝶre as to 
ers — the waiver of the poſſeſſion; becauſe ſome hold, that he cannot 
waive the Waive the poſſeſſion; for, being an inheritance, intereſt de- 
Poſſeſſion in ſcends, and therefore præcipe quod reddat lies againſt the heir 
court 5 at common law before his entry. Sid. 58. pl. 26. Mich, I 3 Car, 


record, or : 
in the caſe 2. in a nota at the end of the caſe of Wheeler v. Honour. 


of copyhold 


lands in the lord's court; and if he may do it, then no fine is due. 


It is not de communi jure that if the tenant refuſes to 

ay the fine that he forfeits his eſtate, for in ſome places the 
lord /hall ſeiſe tantum guouſque &c. and therefore here he ought 
to alledge à cuſtom that he ſhall forfeit his eflate for a "_ 
7g · 


Copphold. 
Arg. and ſeems admitted. Skin. 250. Hill. 1 & 2 Jac. 2. C. B. 


Titus v. Perkins. 

4. If the lord demands more than he ought, he may make 
his demand de novo, for the judge, in caſe of a greater demand 
than his due, ought not to adjudge as much as is due to the lord, 
and bar him from the reſidue, but ought to adjudge againſt 
him for the whole, and that his entry was tortious if he had 
entered, and put him to a new demand; per Herbert Ch. ]. 
Skin. 249. Hill. 1 & 2 Jac. 2. C. B. in caſe of Titus v. 
Perkins. | 

5. 9 Geo. 1. cap. 29, /. 1. Enacts, that where any perſons 
under the age of 21 years, or femes covert, all be intitled by 
deſcent or ſurrender to the uſe of a laſt will, to be admitted 
tenants of any copyhold tenements, ſuch infant or feme covert in 
their proper perſons, or fuch feme covert by her attorney, or ſuch 
infant by his guardian, then his attorney (for which purpoſe they 
are impomvered by writing to appoint attornes ) ſhall appear at one 
of the three next courts which ſhall be kept for ſuch manor, whereof 
ſuch tenements /hall be parcel, and ſhall there tender themſelves to be 
admitted tenants, aud in default of ſuch appearance, and of ac- 
ceptance of ſuch admittance, the lord or his fleward, after three 
courts holden and proclamations made, may nominate at any ſubſe- 

quent court, any fit perſon to be guardian or attorney for ſuch in- 
fant or feme covert for that purpoſe only, and by ſuch guardian or 
attorney may admit ſuch infant or feme covert, and impoſe ſuch fine 
as might have been impoſed, if ſuch infant had been of full age, or 
ſuch feme covert unmarried, 

6. S. 2. The fine ſet thereon may be demanded by the bailiſt, by 

a note ſigned by the lord cr his fleward, to be left with ſuch infant 
or feme covert, or with the guardian of ſuch infant, or huſband 
of ſuch eme covert, or with the tenant of the tenements to which 
they were admitted; and if the fine be nat paid to the lord or his 
fieward, within three months after demand, the lord may enter 
upon ſuch copyhold eſtate, and hold the ſame, and receive the rents, 
but without liberty to ſell any timber till by ſuch rents he be paid 
the fine with coſts, although ſuch infant or feme covert happen to 
die before ſuth coſts and fines be raijed; of all which rents received 
the lord ſhall yearly on demand render an account, and pay the fur- 
plus to ſuch perſon as ſhall be intitled. 

7. S. 3. As ſoon as ſuch fine and ceſis ſhall be ſatisfied, or if 
41 ſuch ſeiſure and entry the fine and coſts ſhall be tendered, then 
ſuch infant or ſeme covert, or other perſon intitled, may enter and 
take poſſeſſion ; and if the lord, after the fine and coſts ſatisfied, or 
tendered, ſhall refuſe to deliver poſſeſſion, he ſhall be liable to make 
ſatisfaction Var all damages and coſts, 

8. S. 4. Where any infant or feme covert ſhall be admitted to 
any copyhold tenements, if the guardian of ſuch infant, or huſband 


of ſuch feme covert, ſhall pay the lord the fine and the coſts, then 


the guardian or the huſband, their executors &c, may enter into, 
and hold the ſaid copyhold tenements, and receive the rents till they 
| be 
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111 Copyhold; 
be ſatisfied all the money they ſhall disburſe on the account afere> 
faid, notwithſtanding the death of ſuch infant or feme covert. 
9. S. 9. If the fine be impoſed in any of the caſes before mens 
tioned ſhall not be warranted by the cuſtom of the manor, ſuch in- 


fant er feme cavert ſhall be at liberty to controvert the legality of 
fuch fine, as they might have done if this act had not been made. 


{ 112 ] (C. c), Remedy for Fines after the Lord's Death. 
For whom it lies. 


Carth. ao. 1. THE lord aſſeſſed a fine upon admittance of a copyholder 


1 = _ of inheritance and died. Executors brought an aſſumpſit, 


ordingly, and held per 3 Juſtices, that it lies; but Holt Ch. J. contra, 


2 becauſe it is a duty ariſing out of an inheritance, cuſtom, or 
Juſtices tenure; but by the other three in this caſe the fine is ſet, and 


inſt Holt , , 
Ch. J. does not depend on the inheritance, but is as fruit fallen. 


Comb. 151. 3 Lev. 161. Trin. 1 W. & M. in C. B. Shuttleworth v. 


S. C. ad- 

judged by Arnet. 
three juſ- 3 

tices, contra Holt, that an ind ebitatus aſſumpſit lies for the lord of a copyhold manor for a fine ; 


3 Mod. 239. S. C. adjudged by three juſtices, contra Holt Ch. J. forthe held, that if the de- 
endant had died indebted to another by bond, and had not aſſeſs beſides that would ſatisfy this 
fac, if the executor had paid it to the plaintiff, it would have been a devaſtavit in him. 


And if he 2. The heir cannot enter for a Lo in his anceflor's time; 


heir dies hut per Holt Ch. ]. if it were forfeited and demanded he 
_—_— may. Show. 35. Trin. 1 W. & M. in Caſe of Shuttleworth 
cuſtomary v. Garret. | | 

fine, action 


lies for his adminiſtrator. Ibid. 


(D. c) Forfeiture. In what Caſes. And the 
Effect thereof. 


Lord Coke TI, WJ HERE a copyholder is outlawed the king ſhall have 
fays, that the profits of his copyhold lands, and the lord has 


ede not any remedy for his rent. Arg. Le. 99. at the End of pl. 


outlawed or 126. Mich, 30 Eliz. 


eæcommuni- 


cated, upon preſentment the lord ſhal! have the profits of the lands. It is faid in Lex. Cuſt. 210. 


that if a copyholder be outlawed in a perſonal attion, it is no forfeiture of his copyhold, but the 
king ſhell have the profits; quære of this; for then how can the lord have his ſervices paid him ? 


quzre, if a copyholder forfeits any thing in outlawry, unleſs for a capital crime, Gilb. Treat. of 


Ten. 227. 


Heil. 1279. 2. A copyhold is not determined or forfeited by outlatury. 
enc35.C- Litt, Rep. 234. Arg. cites it as adjudged 44 Eliz. 

3. All forfeitures may be reduced into theſe heads; either 

voluntary acts done to the prejudice of the lord, or negligent or 


wilful refuſal to do and pay his duties and ſervices to the hy 
| whic 
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which by the laws and cuſtoms of the manor he ought to do 
and 3 Supplement to Co. Comp. Cop. 74. f. g. 


4. An entry pled, bar th is no forfeiture, without a 


ſpecial cuſtom pleaded, but the heir may make a forfeiture 
for non-payment of the rent, as the cuſtom was there pleaded 
before admittance. Calth. Reading 60. cites 30 H. 8. Dy. 
41. 16. there, | 
5. If the tenants have uſed to have common of paſture in their 
lora's woods, fer horſe-cattle, and they put in their neate-cattle, 
and deſiroy the weeds, this is an abuſer; but it is but fineable, [ 113 } 
and ns forfeiture of the common, which they might have right- 
fully uſed, no more than if they have common for a certain 
number of beaſts in the lord's foil, and they will exceed the 
number; this abuſe by their ſurcharging is only fineable, and 
no forfeiture. Calth. Read. 26. | | 
6. Where the law gives the lord other recompence it never Hutt. 106. 
will make a forfeiture. Litt. Rep. 267. Patch. 5 Car. C. B. S. C. and ot 
Paſton v. Utbert. 3 | | — 
were all che court. Het. 5. Paſton v. Manne, S. C. adjornatur. 


7. By forfeiture copyhold is extinguiſled, and fo determined. 
Arg. Skin. 8 Mich. 33 Car. 2. B. R. 

8. The caſe of a copyholder was compared to the caſe of a 
tenant at will, viz. that which would be a determination of 
the will at common law, is a forfeiture of the copyhold. 

11 Mod. 94. pl. 3. Arg. Mich. 5 Ann. B. R. Anon. 

9. Str H. P. copyholder in fee of lands held of the minor of MS: Rep. 
Petworth in the county of Suſſex, which belonged to the de- mos . 
ſendants in 1693, makes a ſettlement of them en his marriage Henry Pea- 
with Jane JanCt, in truſt for himſelf for life, then to Fane for chy v. the 
life, then to the firſt and every other ſon of that marriage in tail — þ 
maie ſucceſſively &c, The premiſſes were afterwards ſurren- Somerſet, 
dered to the uſes of the ſettlement, which ſurrender was ac- 
cepted by the defendant, lord of the mancr, but no admittance upon 
it, nor any fine that appeared; Sir Henry had iſſue the other 
plaintiff his eldeſt fon, and Jane died, The bill charges, that 
the detendants pretending that the plaintiffs, by /za/ing a mea» 
dnv, part of the copyhoid, without licence from them, contrary 
to the cuſtom of the manor, had forfeited the ſaid copyhold 
meadow to. them as lords of the ſaid manor, who inſiſted 
upon the ſaid forfeiture, and brought an eſectment againſt 
the plaintiff, Sir Henry, to recover the poſſeſſion; the bill 
therefore prayed to be relieved againſt the ſaid forfeiture upon 
payment of coſts, &c. ; 

The defendants by their anſwer inſiſt, that the cuſtom of 

the manor was eſtabliſhed by decree of this Court 36 Eliz. 
yet the plaintiff, Sir H. Peachy, 25 January 1714, had made 
a leaſe of this copyhold meadow to one Allen for 11 years, 
131, per ann. without licence from the defendants, and they 
do inſiſt upon this leaſe as a poſitive and wilful breach of the 
cuſtom, and alſo, that the plaintiff had forfeited ſeveral other 
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copyhold tenements by grubbing up hedges, topping, and hfpms 
timber trees, and digging quarries &c. 
The plaintiffs, upon this, bring a ſupplemental bill, and charge, 
that the ſeveral leaſes referred to by the anſwer were made by one 
Dee, then ſteward to the defendants &c, and were made without 
any deſign to prejudice the defendants, and as to the pretence of 
waſte they charge, that abcut 25 years ago the defendants did ſell 
ſeveral timber trees te ſeveral capybolders, and among the reſ? ſome 
to the plaintiff, with liberty to carry them off in 15, years, which 
was the ſame timber, and no other ; that as to hedges grubbed up, 
they were ſuch as grew betweex copybold lands on both ſides, and 
not between copyhold and freehold. | 
The anſwer to this bill admitted Dee to be feward to the de- 
endants, and put the other matters in iſſue. 


Counſel for the Lee cited ſeveral caſes of relief n. 
8 


forfeitures in this Court, and particularly in the caſes of copy- 
\ hold, Cox v. HIS FoRD, tempore Harcourt C. bill brought 
V to be relieved againſt a forfeiture of a copyhold, in which 
eaſe Mr. Vernon cited ſeveral cafes for the plaintiff, (ſcil) 
| Tons v. PoRTER, 1 Chan. Cafes 95. where relief was de- 
[114 ] creed in caſe of voluntary waſs (Sed vide the caſe whether 
| the queſtion was voluntary waſte or not) NASH v. THE EARL 
oF DERBY 20 Feb. 4 Ann. per Cowper C. Bill to be relieved 
againſt a forfeiture of a copyhold by felling of timber, there 
the queſtion was, if the timber was employed in the repairs 
of the copyhold or not? and after an ejectment brought, and 
one verdict for the copyholder, and another verdict for the 
lord, the copyholder was relieved in equity upon payment 
of the full value of the timber felled, and the coſts of law, 
_ in equity, he was reſtored to the poſſeſſion of the copy- 
old, | 
CunMoRre v. RAvEN in Canc. a guaker copyholder refuſes 
to de fealiy; the lord ſeiſed for the forteiture, and the quaker 
was relieved. In the principal Caſe of Cox v. Hic FOR, 
Harcourt C. diſmiſſed the bill, but that was upon the ſpecial 
_ circumſtances, it appearing that there had been 30 years ob- 
ſtinacy in the tenant, and refuſal to repair, and do homage, 
and that the lord had made ſeveral offers &c. if he would re- 
pair &c. | 
WHISTLER v. Cacxk, per Coventry C. S. a ſurrender made 
and preſented in court, but a forfeiture inſiſted on, becauſe 
the ſurrender was not made to two tenants of the manor, the 
plaintiff was relieved paying the fine, and the lord paid coſts. 
SHELLY v. Mason per Coventry C. S. a forfeiture inſiſted on 
for leaſing wit bout licence, the copyholder was relieved, and 
the lord decreed to account for the profits; and reſtore the 
poſſeſſion. Lucas v. PENNINGTOR, the Caſes of Cox v. 
Brown and Mars1 v. FULLER were cited, where an entry 
for non- payment of rent by copy holder was relieved againſt in 
this court on payment of the rent. 
Counſel 


Copphold. 


Counſel for the defendants argued, that at law this is a 
forfeiture, and that two points were to be conſidered in the 
caſe. 5 

iſt; If the Court can relieve at all in ſuch a caſe? 

2dly. If it be reaſonable to do it in the preſent caſe? 
This is different from the common caſe of forfeitures for 
non-payment of rent or money, which are matters depend- 
ing on the agreement of the parties, and for which, if a cir- 
cumſtance is ſlipt &c. a compenſation may be made. Here 
the copyholder is by cuſtom but a tenant at will, and his 
leaſe without licence is a determination of his will, and con- 
ſequently of his eſtate, ſo as to relieve here is in effect to 
relieve againſt a cuſtom, and totally alter the nature of the 
copyholder's eſtate. The Caſe of Cox AND Brown cited for 
the plaintiff had ſpecial circumitance, the aſſignment of the 
leaſe there (which makes the forfeiture) was made for pay- 
ment of debts, and that was the reaſon the Court there relieved 
againſt the forfeiture. The caſe at law likeſt to this, is where 
tenant for life makes a feoffment, or levies a fine, the rea- 
ſon of the forfeiture is, for that the tenant takes upon him 
to grant a larger eſtate than his intereſt will bear. The Caſe 
Mok Ax v. SCUDAMORE was no more, than whether the 
lord ſhould be at liberty to ſet what fine he pleaſed, or be re- 
ſtrained by the Court where the fine was arbitrary, and the 
lord was limited by the Court to two years value. As to the 
Caſe of THomas v. PORTER 1 Chan. Gaſes 95. there was ſome 
difference about the value of the timber felled, but the Chan- 
cellor declared he would not relieve in caſe of wilful walte, 
and referred the cauſe to the biſhop, the detendant, though 
he afterwards directed an iſſue to try if the primary intention 
of felling the timber was to do walle, or as the order was 
worded, to try whether the waſte was wiltul or not, and the 
- plaintiff was relieved upon the 2d verdict for him. Cox v. 
H1croRD was of permiſſive waſte. 

This caſe is very ſtrong againſt relief upon the circum- 
ſtances of it; for the plaintiff in 1694 made no leſs than 3 
leaſes without licence, and it is in proof he endeavoured to 
make a mutiny among the tenants of the manor, by diſ- 
ſwading the homage from preſenting perſons who had telled 
timber, which are very great aggravations in the caſe. 

And as the law is with the defendants, and there are no 
precedents in equity of relief in ſuch caſes, and it there were, 
theſe aggravations would exempt this caſe from thoſe rules, 
there ought to he no relief here. It was alſo urged by Mr. 
Mead for the defendants, that as this caſe was, the plaintiff 
was not proper for reliet in equity. That this cate did not 
come within any of the rules touching relief agairift forfei- 
tures in this court. The moſt general rule that he could find 
was laid down in Cox AND RUsSEL's CaAsE 2 Vent. 352. 
that a forfeiture ſhould not bind where a thing may be done 
after wards, or a compenſation made for it ; as where the condi- 
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tion is to pay money, or the like, and the relief given in that 
caſe was on the want of a circumſtance only ; and as to the 
caſes of relief againſt conditions of re-entry for non-payment 
of rent, and of mortgages forfeited &c. they have gone upon 
this, that ſuch conditions are as penalties againſt which this 
court will relieve; but there are many caſes where a Court 
of Equity will not give relief againſt forfeitures, as the Caſe 
of BERTIE AND LORD FALKLAND, per Somers C. and after- 
wards in Dom. Proc. where the condition is precedent to the veſting 
of the eſtate, this court will not relieve agaiuft the breach 
thereof, though in many caſes it will relieve againſt a cond:- 
tion ſubſequent by which an eſtate is to be diveſted, becauſe 
that falls under the rule of compenſation, and ſuch conditions 
are not favoured. So was the Cale of FRV ». PORTER 1 Chan. 
Caſes 138. 1 Mod. 300. per Þridgman C. S. aſſiſted with the 
judges, where relief was refuſed againſt the breach of a con- 
dition. It is a ſtrouger caſe here, becauſe the condition here is 
annexed to the eſtate by the law, and not by act of the party, and 
if therefore relief ſhould be given in this caſe, it would be to 
make a new law; for by the law a cefybalder is no more than a 
tenant at will, ſulject to the cuſtoms of the manor, which if he 
breaks, his eſtate is by law forfeited, It is true, (according to 
the Caſe of FORD and HosKiNns, Cro. Jac. 368. and WEST- 
wick's Cask, 4 Co. 28. b.) that Chancery can alone compel 
the lord to hold a court for the admiſſion of a copyholder; ſo this 
court has relieved where a lord and his ſteward had by a fraud 
got a freeholder to be admitted, as by copy of court-roll, as 
in the Cale of HA MOND v. AINGE, per Parker C. but in 
the Caſe of SMt1TH AND Ux. v. DEAN AND CHAPTER Of 
ST. PAUL'S AND RUGLE, per Jefferies C. and reported in Parl. 
Caſes 67. A bill was brought to compel the lord of a manor 
to receive a petition in nature of a writ of falſe judgement to 
reverſe a recovery in the court of the manor, whereby an 
eſtate tail was barred under which the plaintiff claimed, the 
bill was diſmiſſed, and the diſmiſſion afirmed in Dom. Proc. 
There is no caſe where a copyholder has come for relief 
againſt a forfeiture but upon equitable circumſtances, and in 
this caſe all the plaintifF's equity is, as he ſets it out in his 
original bill, that the leaſes were made by miſtake &c. and 
in his ſupplemental bill, that the leaſes were made by the 
under-ſteward of the manor, and he offers to pay colts at 
law, and in equity, to be relieved; now as to the pretence 
of ignorance or miſtake, the copyholder is bound to take 
notice of the tenure at all events. As to the Caſe of Nas 


v. THE LARL or DERBy, there were equitable circumſtances, 


ſo in the Caſe of CupMoRE v. RAvex, of the quaker's refuling 
to do fealty, and thereupon the lord entered for the forfeiture, 
probably there were ſome ſuch circumſtances, for the lord 
might be aware of his perſuaſion, and might take an unju 

advantage, and conditions annexed to copyholds ſeem in the 


eye of the law to be different from thoſe aunexed to freeholds, 
| as 
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as in the caſe in Hardreſs; that the king cannot take advan- 
tage of the forfeiture of a copyhold eſtate in caſe of treaſon, 
becauſe the king cannot be admitted as tenant to any lord. 
As this caſe is compoſed of many ingredients of forfeiture, 
among which are voluntary waſte, and altering the boundaries, 
thoſe go to ihe diſinheriſon of the lord, and the deſtruftion of his 
eflate aud manor, eſpecially when, as in this cafe, they are re- 
peated, and the caſes where relief has been given are generally 
of one ſingle act of forteiture, and that extenuated by equita- 
ble circumſtances, but beſides all the reſt is in proof here 
that the plaintiff, Sir Henry Peachy, has excited the tenants 
at ſeveral courts to break the cuſtoms of the manor &c. by 
declaring that they were badges of flavery, and that he was 
for liberty, and the like. And he mentioned a cafe cited by 
Attorney General, as decreed in the Dutchy Court, where 


they would not relieve againſt a forfeiture for plwing up an 


ancient meadow, and concluded that this cafe did not come 
within the reaſons of relief upon the foot of compenſa- 
tion. 

Reply by Cheſhire Serjeant; He cited the Caſe in 1 Rolls 
Abr. 854. — v. ALEVY AND Hou, reported in Owen, 
641. Le. 126, Huſband ſeiſed in right of his wife for life of 
the wife, infeoffs another to the teoftee, his heirs and aſſigns, 


ad ſolum opus et uſum of the wife during her life; it is there 


doubted if this be a forfeiture, becauſe of the laſt words, 
(during her life,) which ſeems applicable to the whole ſen- 
tence precedent, ut res magis valeat quam pereat, but he 
ſubmitted ſuppoſing that to be a forfeiture at law, if this 
court would not relieve againſt it, and put the cafe of tenant 


for life levying a fine ſur conuſance de droit come ceo &c. 


and declaring the uſes of it by deed precedent or ſubſequent, 
to be ſuch as tenant for life might lawfully make, if the re- 
verſioner in that caſe ſhould enter for the forfeiture, whether 
this court would not relieve againſt it. 

Mr. Talbot inſiſted in his reply for the plaintiff, that there 
were divers inſtances of relief given here againſt the breach of 
a condition by copyholders, viz. relief given in cafe of non- 
payment of a fre, that is, relief againſt the breach of a condi- 
tion in law. In the Caſe of Cox v. Hi FORD there was this 
circumſtance againſt the plaintiff, that he came here for re- 
lief after the lord had been 9 years in poſſeſſion under the 
forfeiture, and though the leaſe by the copyholder be a diſ- 
ſeiſin to the lord, yet it is fo but at his election, and the fine 


for the leaſe is capable of being aſcertained ſo as the lord may 


have a recompence. 

As to the objection that the leaſe is a determination of the 
will of the copyholder, and conſequently of the tenancy, it is 

[ble when the tenants were mere tenants at will it might 
e ſo underſtood, but time and judicial determinations have 
changed the nature of their intereſt, and they have 1 
very near, if not properly * inheritance, and as to the caſe 
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of t:nant for life making a feoffment, it is hard to imagine 

that he can do it without intending to prejudice the inhe- 

ritance, which may therefore incapacitate him for relief, but 

a copyholder that looks upon himſelf as owner of the inhe- 
ritance on ſuch grounds, cannot be ſuppoſed to have any 

ſuch view in lealing, eſpecially when the leaſe takes notice 

that the lands are copyhold, as in the preſent cafe, and 

ſince the leaſe is only a diſſeiſin to the lord at his own elec- 

tion. 

Reſolutio curiæ; A copyholder is conſidered at law as a 

tenant at will to all purpoſes, except the continuance of his 

eſtate, but it is true, there have been many favourable reſo- 

71 _ tations for the benefit of the copyholder, by which he has 
{ 117 J got an eſtabliſhed eſtate, and the lord cannot determine his 
will otherwiſe than as the cuſtom allows; formerly the tenant 

was to perform all his ſervices while he continued tenant, 

which was at the lord's will. but the will cannot now be de- 

termined but where the cuſtom doth allow it ſo to be, and in 

the caſe of tenant's Mai a greater ęſlate than he lawfully may, 

that doth determine his will ; for it is an uſurpation upon the right 

of the lord, and the caſes of tenant for life leaſing pur auter vie, or 

t-nant for a great number of years leaſing for life, have been held 
forfettures, not from any notion of their intending damage to the 
inheritance, but as it is a quitting or diſclaiming their ancient 

right which 1s thereby determined, and this is the caſe here. 

Now the queſtion is, What there is to relieve upon in equity 

in this caſe? To ſay this is a hard law is to repeal it here 

| it has been admitted on the part of the plaintiff, that in the 
14 | caſe of waſte, where the place waſted and treble damages are 
0 recovered, there can be no relief, though the treble damages 
l are more than a ſufficient recompence to the reverſioner, but 
= that they lay is by a ſtatute law; it is true, but there is no 
difference in a common law cafe, if there were, it would con- 
found the law; it is true, in caſes where the condition annex- 
ed 15 as a fecurtty to have a thing done, this court can relieve in 
caſe of non<per formance, becauſe the thing may be done though nit 
perhaps at the ſame day or place &c. the party for whoſe be- 
nefit the thing is ta be done has all that he in conſcience can 
aſk, but this caſe cannot come under the notion of a com- 
penſation, the lord here ts not hurt, ſo cannot be made amends; 
but it flands on the foot of the nature of the tenants eſtate, This 
court has relieved againſt forfeitures for non-payment of a 
fine, or of rent by the copyholder, the forfeiture there is con- 
We | ſidered only as a ſecurity to the lord for his fine, or his rent, 
1 BE and the thing is done in effect and made up as advantageouſly 
In | for the party, though it varies in circumſtance of time, place, 
or the like; nor can the Jaw in this caſe of forfeiture be 
f called a harſh law for the copyholders, becauſe it has given 
7 them in other any 4 ſo many advantages &c. This caſe is 
| ſtronger than any that have been mentioned, it makes nothing 
N tor the plaintiff that the lord's ſtewards was a witneſs * 1 
; ; . | | caſe, 
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tenſe, for it is not pretended that he was ſo with the Duke 
of Somerſet's notice, and the plaintiff indeed put confidence 
in him, but not the defendants, and it would be ftrange if 
his acts ſhould be conſtrued to prejudice thoſe who did not 
cruſt him; here have been no leſs than 3 leaſes made at dif- 
ferent times, and it will not avail that it is taken notice of 
in the leaſes, that the lands are copyhold, ſo long as the 
ground of the forfeiture is the tenant's granting a larger eſtate 
than he can grant without Jicence from the lord, and it is 
certain that a repetition of the act would in time deſtroy the 
manor, and the plaintiff's diſcourſes (which are proved) ex- 
citing the tenants to get rid as it were of their baſe tenure, 
is a Circumſtance againſt him. I ſee no equitable circum- 
{tance in this cafe to vary it from what it would be at law; 
it was proper -enoughy/for the plaintiff to come here to diſcover 
what were the forfeitures inſiſted on, that he might be pre- 
pared at a trial to defend againſt them, but now that diſco- 
very is had it is merely at law upon the queſtion, forfeiture 
or no forfeiture? 1 cannot relieve the plaintiffs. 


LE. c] What Act or Thing ſhall be a Forfeiture. [ 118 1 
is in Rol 

| . - 1s letter (D) 

1. IF a copyholder comes into court, and ſays he renounces his in fol. : 
[ cy, this is not any forfeiture. M. 37 El. B. fo 8 * 


Held.) 


(F. c) Forfeiture by Misfeaſance. 


1. F ING new cuſtoms is a forfeiture, for it tends to the ous 108. 
© diſheriſon of the lord. Arg. Het. 7..cites D.“ 228. ork. 


Eliz. B. R. 
Taverner v. Cromwell, S. P. argued, but at length the court wiſhed the jury to find the ſpecial 


matter, and to refer the ſame to the court whether it was a forfeiture or not. This ſeems 


miſprinted. 


2. Outlawry is no determination or forfeiture of copyhold 
eſtates, Het. 127. cites it to have been ſo adjudged 44 El. 

3. If a copyholder in preſence of the Court ſpeaks irreverent 
words of the lord, as that the lord exafteth and extorteth unrea- 
ſenable fines, and undue ſervices, this is finable only, but no 
forfeiture ; and if he ſays in court, that he will deviſe a means 
no longer to be the lord's copybolder, this is neither cauſe of fine 
nor forfeiture; for: perhaps the means that he intended was 
lawful, viz. by paſſing away his copyhold; et ubi ſenſus ver- 
horum eſt 8 verba ſemper ſunt accipienda in meliori ö 


ſenſu. Co. Comp. Cop. 64. ſ. 57. | 
4. If a ſteward ſhews a court roll to a copyholder to prove that Ck 


his land is holden by copy, and the copyholder fays he is a free- 6; 3. F. 
holder, and ſhews a deed pretending thereby to procure 
land to be freehold, and tears in pieces the court roll, this is a 
forfeiture ipſo facto. Co. Comp. Cop. 64. 1. 57. 

K 4 5. A 


118 | Copphold. 


5. A forfeiture is not induced by any collateral thing, but by 
ſome act that is a diſinheritance to the lord, and therefore an 
act that makes a forfeiture ought to be againſi the cuſtom; for 
his eſtate is fixed by the cuſtom as long as he does the ſervices 

Land obſerves the cuſtoms, Het. 7. Paſch. 3 Car. Arg. in Caſe 

of Paſton v. Manne. 

Het. 5. Pa- 6. The forfeiture of a copyhold is always by ſomething done 
ton v. Man- tg the copy hold land itjelf, ſo a copybolder incloſing part, where the 
. = lord by cuflem claims @ fold-courſe over the lands of his copy- 
court faid, holders, is no fortciture, becauſe this is fold-courſe of the lord's 
it is to be tobich is n coryyold, and it is better for the copyhold, and 
ef makes the land better, and more beneficial for the lord; and 
land vas this fold courte is a thing that commenceth ly agreement, and it 
made beiter 75 but a covenant aud not a common right, and forfeitures (which 
—_— are odioys) ſhall be taken ſtrictly for the lord. Hutt, 102. 
it be not ex- Paſch. 5 Car, Paſtor v. Utbert. 
preſsly al- 
ledzed, to be contrary fed adjorna: ur. 


7+ Defacirg of landmarks is a forfeiture. Gilb, Treat. of 


Ten, 228, | | 
2 ns. JG. c Forfeiture by Misfeaſance ; As Making 
Rs. -. Leaſes. | 
in Fol. 507. EE; x 
Cro. E. 498. [I. JF a copyholder leaſes his cofybeld for 4 years by parol, to 
=; +I commence on a day to come, this is a forfeiture, though it be 


held by att not in pofſ-fhon, nor by indenture, nor had been a ditleifin if 
— to ſuch eſtate had been granted by a tenant at will, for he hath 


— — taken upon himſelf ta make a greater eſtate than his copyhold 


there is not will ſupports Mich. 38, 29 Eliz., B. R. between 44 and 
any cuſtom H. ding, per curiam, & Mich. 40, 41 Eliz. adjudged. 

to warrarit FR | 
at. For he has no authority by law to make ſuch eſtate; and though this is a leaſe to begin at 
a future day, and the leſſee has not entered, yet it is a forfciture preſently ; for it is a good leaſe 
detween the partics.— Mo. 392. pl. 508. S C. and S. P. agreed by all that i: was a forfeitute, 
whether the leſſee had entered or not becauſe it was an Ulegal contract made to the d ſheriſon of the 
lord. g Supple ment to Co. Comp. Cop. 74. f. 9. cites S. C. and S. P. accordingly, though 
the leaſe is good as between the parties. — Roll. Rep. 55. Mich. 12. Jac. Coke Ch. 9. cites it 
adjudged in C. B. in Willows's Caſe, that a fine of 51. impoſed upon a copyholder for admittirg 
him, the copyhold being but of the value of 308. a year, was very outragious, and 3 
void. Cub. Treat. of Ten. cites S. C. that it is a forfciture, becauſe of the unlawſul contra: 
made to the lord's diſheriſon,, * | | N | | 


This in Roll (2: If a copyholder leaſes his copyhold to anather, 10 have 
s (D) pl. 8. and to hold to him for one year, and Je from year to year during 
® Fol. 308. the life of the leſſir, reſerving to the leſſor in every year the 25th 
Jy Gay of March, this is a“ forfeiture ; for this is a leaſe for two 
Bulſt. 2:5. Years at leaſt, reſerving one day; ſo that a greater eſtate than 
— for one year paſſes in intereſt, and the re/erving a day in every 
C. adjudged Near is but a ſhift to avoid the forfeiture, Mich. 11 Jac. B. R. 


according between Lutterel and HWejtover.] 


—— ͤ—ꝛͥ—ͤ— 


y 
And 1:2, Fleming Ch. J. faid, that if he had reſerved a month at the end of every year, it would 
have been all one as rcierving a day, and a forſciturc clearly. nownnOro, J. 308. pl. 5. 8. C. ad- 
jadged per toi Cug. without argument. ; 
[3 1} 


Copyhold, 


3. If a copybolder that may leaſe for three years by the euſtom, 
leajes for three years, and ſo from three years to three years, til. 
nine years, this is a forfeiture, for this is a leaſe for ſix years 
at the leaſt. P. 1 Jac. J/ilceck's Caſe adjudged. ] 

4. If a copyholder for life agrees to make three ſeveral leaſes by 
indenture, one ts commence after the other, there being two days 
between the end of the firſt and the commencement of the ſecond, 
and ſo between the ſecond and the third, and after he makes them 
accordingly, and ſeals them at one time, this is a forfeiture, 
for this is ay apparent fraud, and a greater eltate than for one 
year paſles preſently, M. 7 Car. B. R. between Aathews 
and IVheaton, adjudged upon a ſpecial verdict, 1 myſelf being 
de conſilio querentis, intratur Hill. 4 Car. Rot. 496. ] 


119 


This in Roll 
is (Þ) Bl. 9. 


This in Roll 
is (D) pl. 10, 
——Cro.C, 
223; * 34 
pl. 15.8. C. 
adjudged — 
Jo. 249. 
pl. .% & 
zdjudgrd. 
3 
a year aud 
ſic de anno 
in annum 


during the life of the copyholder, excepting one day at the end of every year, Tor the copyholder - 


to enter, and this only to avoid a forfeiture, this is a forteiture. 1 Bulſt. 215. Trin. 10 Jac. Lut- 
tereil v. Weſton. Flemming. Ch. J faid, that if he had reſerved a month at the end of every 
year, it would have been all one as reſerving a day, and a forfeiture clearly. Buls. 215. S. C.— 
Cro. J. 308. pl. 5. S. C. adjudged. —-Gilb, Treat, of Ten. 218. cites S. C. and ſays it was 
edjudged, that the ſecond leaſe was a forteiture ; for it is not warranted by cuſtom, and ſo being 
out o4 the caſtor, it is, as every other leaſe for years, a forfeiture; for thaugh it be not to com- 
mence till after the firſt leaſe ended, yet the land is charged with a double intereſt, one in præ- 
ſenti, the other in futuro, which is againſt the cuſtom, and fo a forfeiture, 2dly. It was ad- 
judged this leaſe was void againſt the lord who had the land by the ſurrender, and 

when the lord enters by force of the ſurrender, he is in by title paramount the leaſe. [ 120 ] 
But it ſeems the firit leſſee ſhall enjoy his leaſe, or elſe it were in the power of the lord to defeat 
his own grant; there is nothing ſaid of this, but the caſe in Roll is, that leaſes were executed at 
one and the ſame time, and then the leſſee, being particeps crimmis, may perhaps forfeit ; and 
as the caſe is reported by the reſt, the leaſe was made to him to commence in reverſion, and ſo 
he is as much party to the wrong as in the other way; and ſo it ſeems the lord may enter pre- 


ſently.,——See (T. c) pl. 5. S. C. and the notes there. 


F. If a copyholder makes a leaſe for years by licence of the Thisin Ron 


bird, the Ieſſee may aſſign it over, or make an under leaſe, with- (D) pl. 14. 


out any new licence, for the intereſt of the lord was diſcharged 
by the firſt licence, P. 12 Jac. E. between Jobnſon and Smart, 
per Curiam, | | | 

6. A copyholder makes a /aſe either for life or years of 
his copyhold lands, which is net warranted by the cuſtom of the 
manor z now although ſuch leaſe ſhall be a good leaſe betwixt 
the copy holder and his leſſee, and he ſhall not avoid his own 
leaſe, yet as unto the lord it is a forfeiture of the copyhold 
and of his eſtate, and the lord ſhall take advantage of ſuch 
forfeiture, and may enter upon the lands leaſed. Supplement 
to Co. Comp. Cop. 74. 1.9. cites 4 Rep. Murrels Caſe, 

7. A leaſe for years of copyhold lands by indenture, or by 
pard, is a forfeiture unleſs there be an expreſs cuſſom to war- 
rant it, and that cuſtom muſt be time out of mind. Cro. E. 
357: pl. 3. Mich, 36 and 37 Eliz, B, R. Jackman v. Hod- 

eſton, 

8. Copyholder made a leaſe for 3 lives, and livery, and the 
ſurvivor of the 3 continued in poſſeſſion 40 years, but becauſe 
no livery appeared on the deed to have been made, it was no 


forfeiture of which the king who was the lord could take any 


advantage. Godb. 269. pl. 374. Mich. 5 Jac, 
8 9. If 


ä EI EEO b * 0 A 
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rr 
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Fut a les g. If acopyholder makes a leaſe for 1 year, according to the 
fer one year, | I | 

dls cultom, and covenants, that after that year ended he ſhall have 
nn inn. anotber year, and fo in this manner de anno in annum during 
eig the ſpace of 10 years; this is no ſuch leaſe as will make a 
cler forfeiture of his copyhold ettate, for that he has no lawful 
good leafs leaſe here but for 1 year only, and it is only by way of cove- 


tor io years, nant, agreed per tot Cur. Bulſt. 190. Paſch. 10 Jac. Hamlen 


barten, - Hamlen, 
Ibid. . 

Cro. J. 301. pl. 6. Lady Montague's Caſe S. C. and ſame points accordingly. Supple- 
ment to Co. Comp. Cop. 74. ſ. 9. cites S. C. Gilb. Treat of Ten. 219. cites S. C. but lays 
Nuezre, and fee the book; for the words covenant and gront make a leaſe &c. but in another caſe 
it was held, that theſe words by conſttachon might make a leafe wacre the lands might be let; 
Þut otherwiſe where the lands could not be let, which diſtinction ſeerns very reaſonable ; for the 
words themſelves do not import a leat'e, and would be a very injurious conſtruction to make 
them a leaſe, and ſo a forfeiture, when le only import of themſelves a covenant. A leaſe, 
that will make a copyholder forfeit his cftate, ought to have a certain beginning and end, or elle 
it is a void leaſe, and can convey at moſt but an eſtate at will, which is no torfciture, Gibb. Treat. 
of Ten. 218. cites S. C. and S. P. per tot. Cur. | 


- 


ET IF * 


Supplement 10. A, capyholder fer life hath licence of the lord to make a 
plc leaſe fer 5 years, if he live ſ long, and makes a teaſe for 3 years 


| Comp.Cop. - - 3 . g : 

Þ 3s 74 - N without limitation, yet it is no forfeiture of his eſtate, becauſe 
19 | 5 > w 4 the leaſe without any ſuch limitation to the eſtate ſhall deter- 
+ 4 . . mine by the death of the leſſor, and therefore not material, 
1 1 holder in but if it had been with a limitation, that if J. S. had . ved ſo long, 
dl: fee, it on that peradventure had been material; wherefore it was ad- 
| 5 3 * judged for the plaintiff. Cro. J. 4306, 437. pl. 7. Mich. 15 Jac. 
HY: bis eſiate B. R. Worledge v. Benbury. 

11 to have 

. made ſuch an abſolute leaſe, becauſe he had done more than he was licenced to do by the law; 
* f and fo it was adjudged in Hall and Arrowſmith's Caſe, which ſce in Popham's Rep. 185. 

4 [ 221 | 

8 © 1: „ . . . 
10 Godb. 264, II. Infant copybolder in fee leaſes for years without licence, 
"F100 pl. 436. rendering a rent; and at full age he accepts the rent, and after 
t } _ 5 Ta ouſts his leſſee, who brought an ejectione firmæ and agreed 
* x 8¹ , IC T - : 

+84 2djornatur. by the Court, 1, That a leaſe for years by a copyholder, 


| | | Jo. :57. although that it be a forfeiture, yet it is no diſſeiſin to the 


„ C. lord. 2. That the leaſe is not void but voidable, and may 
and this be affirmed by acceptance and judgment for the leſſee for 


wdgment vears, And agreed that ſuch a forteiture does not bind an 


© 7 = k 
-— gt infant. Noy. 92, 93. Trin. 2 Car. B. R. Aſhfield v. Aſh- 
tices and held. 
barons in | 
the Exchequer Chamber. Lat. 199. S. C. agreed that it was no diſſciſin to the lord, and 
adiudged that the lea'e was not void, but the leſſee had judgment againſt the infant. 

Tf the copyholder make a leaſe it is a forfeiture, yet, it 25 no diſeiſin to the lord, which is plain 
from the cafes that ſay ſuch a /eaſe is good againſ? every body but the lord. for it could not be a leaſe 
2t all if it were a diſſeiſin; it is a forfeiture, beczuſe the copyholder has broke the cuſtom of the 
manor, by bringing ina tenant without any ad mittauce, but it is no diſſciſin in favour of the 
jtord ſince the copyholder hath fuch eſtate as may laſt much langer than the leaſe, and not a bare 
Late at will, Cilb. Treat. of Ten. 217, 218. 
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12. A. capybolder for life being indebted 1001. and one P. S. 
being bound with him fer the debt, A, executed a Deed to P. by 
which he did toumant, grant, and agree with P. &c. that be 

Sbeuld have and ergoy his copyhold lands for 7 years, and ſo from 
| | 7 1 
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happen to be a c 


Copyphold, 


J ta 7 years, for and during 49 years, if A. Hould fo long live, 
but to be void, if the ſaid 1001. was paid by A, &c. It was 
inſiſted, that this was not a leaſe ſo as to entitle the lord to 
a forfeiture; the word (covenant) or the words (to have, 
hold, and enjoy) in caſe of freehold will make a leaſe, but if 
conſtruing it to be a leaſe will work a wrong, then it is only 


a covenant, and no intereſt velts, therefore this being in the 


caſe of a copyhold, ſhall never be conſtrued to be a leafe, 
becauſe it would work a wrong both to the leſſor and leſſee, 
for the one would forfeit the eſtate, and the other would loſe 
his ſecurity ; the Court inclined that it was a good leaſe, and 
conſequently a forfeiture of the copyhold, that the meaning 
of the partie: muſt make conſtruction here, and that ſeems 
very ſtrong that it is a good leaſe; but they gave no judg- 
ment. 2 Mod, 79. Paſch. 28 Car. 2. C. B. Richards v. Seely. 


(H. c) Forfeiture. Making Leaſes exceeding 


the Licence. 


bo L grants a licence to his copyholder to grant a leaſe The jullices 


for 20 years from Michaelmas next, and the copy- — 
Ee ICC 


holder makes a leaſe to C. and afterwards (but before Michael- e . 


mas) makes another caſe to B. for 21 years each by indenture; wid in inte- 

the juſtices doubted, if making the ſecond leaſe be a forfei- , and 

ture, but Anderſon Ch. J. thought it a forfeiture, Mo, 184. A 

pl. 329. Mich. 26 Eliz. Anon. | | the lord 

being a 

ſtranger to the eſtoppel may affirm this leaſe againſt the wry the doubt. Ibid, — Scd quæte, 
d 


for the leaſe was void in point of intereſt, and only worked by way of eſtoppel betwixt the par- 
ties, and if no intereſt paſſed, how could it be a forfeiture; yet had the firit leaſe been furren- 
dered, the ſecond leaſe would have taken effect, and then the land had been charged with a leaſe 
without licence, but till that happened the land was charged with nothing in point of intereſt, and 
this not {the the cafe of a future leaſe, for there the land is bound preſently, and though this may 
| arge, yet the /#ppc/ition is foreign, and ought not to be intended to work, 
forfeiture, Treat. of Ten. 220. Ks | 


2. Lord licences his tenant to make lenſes for 21 years, tenant [ 122 ] 
makes 2 leaſes to two ſeveral perſons for the term, if the lord 
may affirm the 24 leaſe againſt the leſſor is a doubt. Mo. 184. 
pl. 329: Mich, 26 Eliz. Anon, | 

3- Ih 


ere is a difference between a copyholder in fee and This proves 
that the heir 


a copyholder for life, for if the lord /icences his copyholder in i, in by 
in fee to make a leaſe for 3 years, if he live ſo long, and he deſcent, and 


makes a leaſe abſolutely, this is no forfeiture ; for this leaſe not by his 
admittance; 


ſhall be a good intereſt againſt the heir of the copyholder, be mar Hare 
but otherwiſe of a copyholder for life and in both caſes the weſpals, 
condition is void, and the leſſee is in by the copyholder, and — 
| . . Or ma ur- 
not by the lord. Ow. 7 3. Hill. 38 Eliz. B. R.“ Haddon g. be. 
v. Artowſmith. 5 CE fore admit- 
tance. Arg. 
3 Lev. 327. incaſe of Glover v. Cope, —* Poph. 10g. S. C. reports this point juſt vice verſa, 
viz. that a leaſe ſo made by copyholder in fee abſolutely where the licence was limited, had been 
a forfeiture, becauſe he did more than he was licenced to do; but a leaſe ſo made by copyholder 
for life makes no forfeiture, and they agreed, that ſuch a licence canuot be made void by condi- 
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tion ſubſequent to undo that which was once well executed, but there may be a condition precede at 
united to it, becauſe in ſuch caſe it is no licence till the condition is performed, but tne licence 
before mentioned is not a conditional licence, but a Heeg? tet 2a limrtation, and therefore had 
not been of force if the limitation which the law makes in this caſe had not been, and the limita- 


tion in law is preferable to a limitation in deed, where they work to one and the ſame effect, and 


not different. Hall v. Arrowſmith, S. C. If copy /oder for bfe haih licence to let for g years 
if he fo long lives, and he leaſes for 3 years abſolutely, it is no forfeiture of his eſtate ; but other. 
wiſe in caſe of a c in fee. Poph. 105. Hill. 38 EIUZ. Hall v. Arrowſmith. — Gilb. 
Treat. of Ten. 280. cites S. C. & S. P. accordingly, but ſays it is otherwiſe had the copyholder 
had a fee and the limitation had been during the lite of a ſiranger. ——— The words (if he lives ſo 
long) are but to ſhew how long the leafe is to continue, which is no more than what the law 
appoints, and fo it is good enough, aud they are but words of {urpluſage and no more than + 
what the law ſays, and 1i they had been inſerted in the leaſe it would have been in vain; had it 
deen in the caſe of a copyholder in fee it had not been warranted by the licence, for then the 
the keir ſhould be bend, and the leaſe good; but it is otherwiſe of a copyholder for life, for the 
law without theſe words determine the leaſe by his death. Cro. E. 461. 462. pl. 8. S. C. 


+ S. P. But if it had been with a limitation, if J. S. kad (ired fo long, that perhaps had been 
material. Cro. J. 437. in caſe of Workdge v. Benbury. 


(I. e] Forfeiture by making a Grant &c. as a 


Common Law. 


This in Roll [I. IF a copyholder bargains and ſells the copyhold to another 
1 D pl. 11. in fee, and after the deed is not inrolled, yet this is a 


mo = forfeiture, for it would have determined a leaſe at will, being 


holder dar- made by a leſſee at will, Contra M. 38, 39. Eliz. B. R.] 
arms and 

2 by deed indented and inrelled it is no forfeiture of his copyhold, of which the lord can take 
any advantage. Godb. 269. pl. 274. Mich. 5 Jac. in the Exchequer, cites it to have been fo ad- 
vd ged in London's Caſc. Supplement to Co. Comp. Cop. 56. ſ. 10. cites S. C. accordingly ; 
becauſe the copyhold did not paſs by the deed. And in that caſe it was cited to be adjudged 
in London's Caſe, that if a copy-tenant doth bargain and ſell his copy-tenement by deed indented 
and inrolled, that the fame is no forteiture of the copyhold of which the lord can take any ade 
vantage; and ſo it was holden in this caſe, Godb. 269. pl. 374. Mich. 5. Jac. Anon. 


Thisin Roll 2. So if a copyholder makes a deed of feoffment with a letter 
nba; rr ef attorney to make livery, though livery be not made accord- 


m— If he 3 5 
makes a Ingly, yet this is a forteiture. | 


charter of | 
feoFment, or a deed of demiſ for life, but makes no livery, this is no forfeiture, becauſe 
nothing paſſes, and therefore no 2ltenation, but otherwiſe it is of a leaſe for veais. Co. Litt. 59. 
z. — GC:lb, Treat. of Jen. 220. cites S. C. and favs, that by a leaſe for years an intereſt maſſes 
» by the delivery of the decd, and therefore it is a forfeiture. - ilb. Ticat. of Ten. 
2208. eites S. C. | 123 J 8 


{ 


This in Rot 3. But otherwiſe it ſeems it is if it be without a letter of 
is'D, 1.13. attorney, for it reſts in him at all times to perfect it, and ſo hi 


— S, k. . . - Te" , 
3 * will is not perfected till it is done. Mich. 38. 39 El. B. 
3 Le. 280. Co. Lit. 59. as it ſeems it is to be intended.) 

— Gi}, . 

Treat. of Ten. 320. cites S. C. It was adjudged in the Exchequer, that where the king was 
lord of a manor. and a copyholder within the ſaid manor made a leaſe for 3 lives, and made 
livery, and afterwards the ſurvivor of the g continued in poſſeſſion 45 years; and in that calc, 
becouſe that no livery did appear to be made upon the etidorſancnt of the deed, (akthongh, in 
truth there was livery made, that the faine was no forte:ture of which the king ſhould take any 


atrvantage, Codb. 269. pl. 374. Mich. 5 Jac. Anon. 


4. Entry en le poſt againſt an abbot, who ſajd that his pre- 


dcceſſor leaſed the tenements to the demandant, habendum 
ar 
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at will, by copy, who enfeoffed the demandant, by wliich the 
abbot entered for alienation to the diſinheritance F bis houſe, and 
admitted for a good bar, by which the demandant ſaid, that 
his grandfather was ſeiſed in fee, abſque hoc that the prede- 
ceſſor leaſed prout &c. Br. Entre en le Per pl. 33. cites 
11 H. 4. 83. 5 | | 
5. A ſurrender by tenant for life to the uſe of another in fer, Mo. 153. 


is not any forfeiture, for it paſſes by ſurrender to the lord, Fg 2. 
lt, 1 Jae 


and not by livery. 4 Rep. 23. a. pl. 4. Paſch. 35 Eliz. B. R. — ee, 


in Caſe of Bullock v. Dibley. — 
to Co. 


Comp. Cop. 76. ſ. 10. cites S. C. but ſtates it, that beſides the ſurrender he made livery of the 
land, and that it is no forteiture for the reaſon above. Such ſurrender in fee is no forfeiture, 
becauſe the ſurrenderee comes in by admittance, and the lord hath diſpenſed with him. Cart. 
238. per Cur. Hill 26 & 27 Car. 2. C. B. Bird v. Kirkby.—— Gilb. Treat. of 178. cites Bul- 
lock v. Dibley, that it is no fortetture ; for it may be feen by the court rolls who is tenant, and 


fo the ſtranger is at no lots to fue. 


6. Tenant by copy cannot alien his land by deed, for then 
the lord may enter as into a thing forfeited to him. Litt. ſ. 
74. But when a man has but a right to a copyhold, he may 
_ relcaſe it by deed or copy to one that is admitted tenant de 


facto. Co. Litt. 59. a. . 
7. The making of a deed alone, unleſs ſome thing paſs thereby, 
is no forfeiture; as if he makes a charter of feoffment, or a deed 
of demiſe for life, and makes n9 liver, this is no forfeiture ; 
becauſe nothing paſles, and therefore no alienation; but other- 
wiſe it is of a leaſe for years. Co. Litt. 59. a. | 
8. If a copyholder for life ſurrenders in fee this is no for- 
* becauſe it did not paſs by livery. Co. Comp. Cop. 
do . 67. | 
9. of copybolder for life ſuffers a recovery by plaint in the &. Tenant 


lord's court as cop, of the inheritance, this is a forfeiture = 


ipſo facto. Co. Comp. Cop. 64. . 57 : remainder 
to B. in fee. 
A. ſuffers a common recovery. Reſolved per tot. Cur. that without a particular cuſtom this is no 
torteuure of the eſtate, but if it be, it is the lord and none elſe that can enter. 2 Mod. 33. Paſch. 
27 Car, 2. C. B. in caſe of Kren v. Kirby, — Cart. 237 Bird v. Kirkby, S. C. & S. P. held ac- 
cordingly per tot. Cur. Frecm. Rep. 192. pl. 196. Kirkby's, alias, Kirk's Caſe S. C. 
lays it was conceived, that the ſuffering a recovery in fee was a forfeiture of the eſtate for lite ; 
Wat that the lord ſhould hold it during the life of him that committed the foffeiture. Mod. 
109. pl. 31. Bird v. Kirk S. C. & S. P. held accordingly; tor the freehol& not being con- 
cerned, and it being in a court baron where there is no ettoppel, and the lord who is to take the 
advantage of it, if it be a forfeiture, being party to it, it is not to be reſembled to the forteiture 
of a free tenant, and that cuſtomary eltates have not ſuch accidental qualities as eſtates at common 
law have, unleſs x i {pectal cuſtom, — Gilb. Treat. of Ten. 220. cites S. C. but ſays it was 


otherwiſe adjudged in the caſe of Bird v. Keck ideo quære. 


10. If a copyholder makes a feoffment of all his lands in dale, [ 124 } 
and makes livery in charter lands, no part of his copyhold 
land is thereby forfeited ; but livery be made in any part of 
the copyhold land, all his copyhold lands are forfeited. Co. 
Comp. Cop. 65. .. 58. | 
11. If a copyholder by deed of bargain and ſale inrolled ac- 
cording to the ſtatute, doth bargain and ſell all his lands in dale, 
having both copyhold and freehold, his copyhold is not _ 
| | * 
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by which the timber is become rotten, and did not allege in facto i : 
fuck raſte 15 a forfeiture ; for it was faid, that although other waſte by the common law is a for- 


Copyhold, 


by forfeited; for the law will conſtrue this to extend to his 
freehold only, rather than by any over large conſtruction 
make a forfeiture in this kind. Co. Comp. Cop. 65. ſ. 58. 

12. If a copyholder by deed inroil:d bargains or ſells all his 
copybold lands in dale, or all his lands in dale generally, having 
no freehold lands, this is a forfeiture. Co. Comp. Cop. 65. 1, 


8. | 
, 13. If a copyholder makes a bargain and ſale of his copy- 
hold, and it is vet inr9//-d according to the ſtatute, this is no 
forfeiture, no more than a feoffment without livery, becauſe 
nothing paſſes. Co. Comp. Cop. 64: ſ. 58. 

14. If a man grants a farm by rame, and all his lands Se. 
»fuolly held occupied therewith, and it happens that ſome of the 
lands are copyhold, this will not be a forfeiture; per Cowper 
Ch. G. Equ. R. 14. Hill. 7. Ann. in Caſe of Oxwith v. 


Plummer. 


[K. c] Forfeiture by Waſte. 


Tt e ü. IF a copyholder commits waſte againſt the cuſiom of the 
yk + $99 o * manor, this is a forteiture, Co. 4. 27. Chfion's Caſe, 
— lfa admitted. ] 

copyholder 

commits wake voluntary or permiſſive, this is a forfeiture ipſo facto. Co. Comp. Cop. 64. . 57. 
Voluntary; as if he pulls down any ancient built houſe, or if he builds any new houſe, 
and then pulls it down again; or if he plows meadow, fo that thereby the ground is made worſe, 
or lops the trees, or ſells the lopping ; or if he cuts down any fruit- trees tor fuel, having other 
wood ſuſficient; theſe and the like voluntary waſtes are forfeitures ipſo facto. Co. Comp. Cop. 


64. f. 57. 


This in Roll 2, If the copyholder ſuffers the houſe to decay, and be waſted, 
— (DJPl-15. this is a forfeiture. Tr. 39 El. B. R. between Raſtell and 


— xo. E. f ; 
598. pl. 3. Turner, admitted. Co. Lit. 63.] 
— but _.. | 
the point was for burning an out-houſe ; adjudged a forfeiture. Suffering the houſe to be 
— is a forfeiture, admitted per Cur. 1 Salk. 186. pl. 5. Trin. 10 W. g. C. B. Eaſtcourt v. 
ce ks. 4 
The defendant in ejectione firmæ pleaded, that the lord of the manor did enter into the land of 


a copyholder by reaſon of forfeiture for waſte committed, by foffering the houſes to be uncovered, 
at the cuſtom of the manor is, that 


feiture, yet tiũs permiſfire waſte is not ; ſed non allocatur ; for all waſte done by a copyholder is 
ſorfeitable. Ow. 17, 18. Trin. 36 Eliz. B. R. Downingham's Caſe. — Permiſlive; as if he 
ſuffers his houſe to decay or fall to the ground for want of neceſſary reparation ; or he ſuffers his 
meadow, for want of mending his banks, to be ſurrounded, fo that it becomes ruſhy, or worth 
nung, or his arable ground ſo to be ſurrounded, that it is become unprofitable ; theſe, and the 
xe permi#live altes, are forfeitures ipſo facto. Co. Comp. Cop. 64. 1. 57. 


Thisin Roll [Z. If a franger commits waſte upon the copyhold, without 
5D)pl.17. 55 aſſent of the copybolder himſelf, this is not any forfeiture of 


—z 


as bycutting the eſtate of the copyholder. Co. 4. 27. Clifton's Caſe agreed. | 

trees, or if | 

another who 0-cupies by ſulſerance of copyholder cuts them, this is a forfeiture of the copyhold. 
Mo. 49. pl. 149. Paſch. 5. Eliz. Anon. Dal. 49. pl. 12. S. C. in totidem 

| 125 J verbis. ——Gilb. Treat. of Ten. 221. ſays it ſeems no forteiture, becauſe it is not 

the copyholder's at; and fays, that Lord Coke in numbering permiſſive waſte does not 


reckou the waits done by 2 itranger ; and that it us ſo reſolved in CLiirtoN's Cass, = 
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that if the huſhand commits waſte in the lands of the wife, it is a {orfeiture; and ſays, that it 
ſeems every forfeiture ought to be the wilful act of the copyholder, ſo as it may amount to # 


determination of his will. 


[4. It a copyhalder cuts down great trees, (ſcilicet, elms,) to This in Roll 


. . . . . . { J. s 
repair his copyhold houſe, which is in decay, and empleys them 11 — "= 


accardingly, this is not any forfeiture, becauſe the Jaw allows copyholder 


it to him, without any cuſtom to warrant it. M. 38. 39 Eliz. cuts down 
ö trees With- 


B. R. between Eaſt and Harding, per Curiam agreed and ad- „ 83 
judged.] cuſtom for 


it, it is a 
lorſeiture by the common law; per Gawdy and Popham, becauſe it is to the lords diſinherit- 
ance; but per Popham, if it be found that he did it for reparation of the houſe, whereby it is 
made better, there peradventure it is otherwiſe. Cro. E. 292. pl. 3. Hill. 33 Eliz. B. R. the 
S. C. Ibid. 499. pl. 19. S. C. the court as to this point were not all agreed, whether 
ir was a forfeiture or not, in regard it was found that he cut them for reparations, aud that they 
were neceſſary for that purpoſe. Mo. 292. pl. 308. S. C. and the juſtices agreed, that the 
cutting the trees, if nat employed upon repaadons, is 4 foriciture, no cuſtom being the one way 
or the other. 


5. So if a copyholder cuts down two great trees (ſeilicet, This in 
ems, ) to repair his copyho!d houſe, which is in decay, and — G.. K. 
employs one of them accordingly, and leaves the other ready to be agg. pl. 19. 


employed, though he cut down more than would terve his 8 
turn for the preſent, yet this is not any forfeiture, for a man „ fen 


cannot preciſely know what will be ſufficient. Mo. 38. 39 El. accordingly 
B. R. between Eat and Harding, per Curiam. Et 40 & 41 Mo. 


k 203. pl. 308. 
El. adzudged.] — 2 
ö ä court took 
it, that the making reparations with it, though it was five years after the cutting, and after the 
entry for the forfeiture, and the action brought is a dilpentation with the torteiture, becauſe 
tmber ought to be ſcaſoned before it is employed, —— Ow. 63. S. C. but S. P. does net appear. 
—— Gilb. Treat. of Ten. 221. cites S. C. | 
8 


b. [But] if a copyholder cuts trees to repair his houſe, and This in Roll 
after daes not employ them accordingly, but ſuffers them, after the is{D) pl. 20. 
cutting, to be putrified and rotten, this is a forieiture. M. 38 © Mos 


& 39 El. B. R. by Clinch. ] 38. the 


firſt reſolution in S. C. 


7. If there be no cuſtom to the contrary, waſte, either per- hated, chat 


mi ſi ve or voluntary, of a copyholder, is a forfeiture of his — 
copyhold. Co. Litt. 63. a. | walte is a 

Ne forfeiture ; 
per Powell J. Lutw. 803. Trin. 11 W. 3. Voluntary waſte is a forfeiture by the common 
h, but negligent waſte is not without a cultom. Noy 51. by Anderſon and Walmſley, Mich. 
37 & 38 Ehlz, C. B. tarmer v. Ward. | 


8. It was ſaid by Hobart, that a copyholder may hedge and Gilb. Treat, 
meloſe, but nat where it was never incloſed before, and agreed by ee 
him and Warburton, that a copyholder may dig fer marle & S. F and 


without any danger of forfeiture, but he ought to lay the ſaid fays it ſeems 


marie upon the ſame copyhold land, and not upon other land. — 
Winch. 8. Paſch. 19 Jac. in Paſton's Caſe. der of inhe- 


ritance can- 

aut, without a ſpecial cuſtom, dig for mines; neither can the lord dig in the copyholder's lands, 
oi the great prejudice he would do to the copyhold eſtate ; and the copyholder himſelf ſeems to 
e no intereſt in the inheritance of the lands — Sid. 152. pl. 20. Trin. 15 Car. 2. B. R. the 


$, F. as to mines, obiter, but left a quæie .. P. per Cur, obiter. Heil. 8. in S. C. A 
9. 
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This cafe . 9. A copy holder ſuffered a houſe to fall, and repaired it; ye: 
9g Sg. held to be a forfeiture, and it is net lite to waſle at commen law, 
priated and for there if it be repaired before the jury hath view, it is well 


ſhould be enough; Skin. 211. in Poole and Archer's Cale, cites Lat, 


Lat. 227. 
Mich, 3 277. & Palm. 417. 
Car. Corn- | 
Wallis v. Horwood, or Hammond. Palm. 417. Paſch. f Car. B. R. che S. C. but I do 


not obſerve S. P. 


10. Pulling d:wn a ruinous houſe is a forfeiture, unleſs there 
is a cuſtom to the contrary, becauſe alte lies not againſt a copy- 
holder, and yet the lord in favour may amerce ſuch a copy- 
holder if he will. Arg. Het. 6 Paſch. 3 Car. C. B. 

Cith. Treat. 11. AMeliorating the land in other hind, as turning it into 

of Ten. 221. hop- ground is a forteiture, but digging or improving it in 

—— the ſame kind is not; agreed by all. Litt. R. 267. Palch, 
Hetl.8. 5 Car. C. B. in Cafe of Paſton v. Utbert. 


in caſe of 
Paſton v. Manne S. C. cites the opinion of Popham D. 361. pl. 12, go Eliz. that is not waſte, 


Hutt. 10g. in S. C. cites D. 361. Altham's Caſc 


Gilb. Treat. 12. Converting part of the land into piſchary by a copyholder 
of Teo. ga. is a forteiture ; per Hutton J. and it was not denied. Litt. 


Wr  R. 268, Paſch, 5 Car, C., B. 


ee [L. c] Forfeiture by Building, or Incloſure. 
in fol. 507. 

Cid. [I. IF a copyholder eres a new houſe upon a copy hold with- 
— [ out licence, this is tio forfeiture, for this is for the im- 


Ten. 221. 
cites d. C. provement of the tenement, though he alters the nature of 


| 1 - the land by it; and this is not waſte in the leſſee for years. 
tler then i Paſch. 38 Eliz. B. R. between Cecill and Cave.] 

ſeems that | | 

this houſe muſt be ſubject to all the cuſtoms of copyhold land; and therefore if he pulls it down 
again it is a forfeiture ; Litt. Rep. 266. Arg. cites 8 Jac. B. R. Brooke v. Bee, where a 
copyholder built a new houſe upon part of the land, and was adjudged a forfeiture ; for though 
the land is better, yet it is in another kind, and cites 22 UH. 6. that if leſſee alters his houſe, and 
makes it bigger, and takes timber for it, it is waſte ; but it was reſolved there, that if he betters 
the land in the ſame kind it is no fortetture or waſte. ——— Hutt. 103. Arg. ſays that it was ad- 
wedged in Bxooxs's Cas at the firſt coming of Popham to be Ch. J. that building a new houſe 
u a forfeiture, becauſ: it alters the nature of the thing, and puts the lord to more charges. 


So wherea #2, A woman copyholder built a new houſe upon the land, 


tenant for . : ' 
life builta 4d it was agreed to be a forfeiture, © 4 Le, 241. pl. 393. in 
Ale hoe Ward's Caſe cites, Hill, 8 Jac, Anon, 


where none . 
was before, and without laying 4 acres of freehold land to it, and fo within the ſtatute of cot- 
tages, and after his death rererfioner pulled it cown, this is a for feiture. Bulſt. 30. Mich. 8 Jac. ad- 
judged. Brock v. Beare. If a copyholder builds a houſe, but it is not covered, it is no for- 
feiture to pull it down, for till it is covered it is not a houſe; per Fenner J. Bulſt. 50.8. P. 


by Popham Ch. J. Poph. 14. 


Het. 5.5.C. 3. A copyholder may hedge and rmcloſe, but not where it 
222 was never incloſed before; Winch. 8 Paſch. 19 Jac. cites it 
as ſaid by Hobart in Paſton's Caſe, | _ 

: | 4+ 
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4. If copyholder eres a mill upon his freehold it is a for- A 
feiture. D. 211. b. Marg. pl. 13. cites | Trin, 1 Car. Gray oy — 
V. Clyſſes.) of Gray v. 
Ulyiles S. 
If a mill be ſet upon poſts no waſte lies for it; adjudged 4 Le. 241. pl. 393. Paſch. 
8 Jac, B. R. Ward's Caſe, 
[ 127 ] 


5. Incloſure of land with gaps in which the /5rd has a fold- Heil. 5. 


courſe for 509 ſheep is not a forfeiture; for it is a thing c. Ann Le. 


ſuteral to the lund, and a forfeiture of a copyhoid is always by argued. ihe 
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ſome thing done to the copyhold land itſelf, and this fold- court faid, $ 
courle is a thing which commences by agreemeat, and is but oo 48 
a covenant, and not a common right, and forteitures are odious ed, that all 1 
in the law, and ſhall be taken ſtrictly, and all the Court were the land was 1 
of opinion, that this is no forfeiture. Hutt. 103. Paſch. „ "= 
5 Car. Paſton v. Utbert. ſure. 1 
it be ex- 11 


pre ſoly ſhewn to the contrary ; ſed adjornatur.— —Litt. Rep. 264. S. C. re ſolved.— Gilb. 
"Treat. of Ven. 227, 228. cites S. C. that becauſe there was a cuſtom to fine for ſuch inzloſure it 
is no forteiture; but if there had been no cuſtom to fine it ſeems it is a forfeiture, becauſe there 
1s no other remedy. 
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(M. c) Forfeiture. By Crimes. Conviction, 
Attainder, &c. 
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I, IF a copyholder be outlawed or excommunicate; that the lord 

may have the profits of his copyhold land, a preſent- 

ment is neceſſary. Co. Comp. Cop. 6 „ {. 58. | 
2. The cſtom of a manor was, that if a cot yholder commits Supplement 


felony and it be preſented by 12 homagers, that the tenant ſhould * "GE 


forfeit his copyhold; ſuch preſentment was made againſt à. pyholder, 
but afterwards at the afſizes A. was acquitted; the lord ſeiſed 84. |. 19. 


the copyhold; it was adjudged no good cuſtom, becauſe in — 


judgment of law, before attainder it is not 1 Godb. Bulſt. 13. 
267. pl. 370. Hill. 6 Jac. C. B. Pagington alias Packington Hill. 7 Jac. 
+ Her, "= 0 
3. Another point was, whether the ſpecial verdict, agreeing S. P. and 
with the preſentment of the hemage, that A. had committed ſeems to be 


felony, did intitle the lord to the copyhold notwithſtanding 5 C _ 


his acquittal, quære; for it was not reſolved, Godb. 267. point ad- 
pl. 370. Hill. 6 Jac. C. B. Pagington alias Packington v. Judged 


clearly a 

uet. | good cub 
tom, viz. 
that if any copyhelder commits felony, he ſhall forfeit to the lord his copyhold, and that the 
lord upon preſentment of this by the homage may enter and ſeiſe the ſame, but whether the 
verdict and acquittal mould conclude the lord of his entry the court delivered no opinion, but 
curia adviſare vult, and the parties ſubmitted the matter to Williams J.—— 2 Brownl. 217. S. C. 
accordingly. Gilb. Treat. of Ten. 227. cites S. C. | 
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4. Copyholder convi# of felony has clergy allowed before at- Conviction 


tainder ; the Court inclined ſtrongly that it is no forfeiture 2 


without /pecial cuſlom, but on the importunity of counſel it ment there- 
Vor, VI. L was 
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MS appointed to be argued again. Lev. 263. Hill. 20 & 21 


. Car. 2. B. R. Jory v. Pawly, 


ſeiture of 
the copyhold eſtate, there being a cuſtom found, that the lord may ſeiſe. Le. 1. Borneford v. 


Packington. S. C. cited Lev. 263. and diſtinguiſhed the caſe there from this caſe of Jory 
v. Pawly, becauſe there was a cm found which was not found here. N 


Lev. 263. 5. An outlawry of felony is an attainder, and in caſe of 
— - nl copy holds the land goes to the lord, and not to the king, and 
not appear. the cuſtom is good cauſe to ſeiſe, but ſhallenſue the trial of the 
fact, and on acquittal is diſcharged. Per Keeling Ch. J. to 
which the crown agreed. 2 Keb. 465, 467. pl. 51. Hill. 20 
& 21 Car. 2. B. R. in Caſe of Jory v. Pawly. 
6. By attainder of felony the copyhold eſtate for life is ab- 
ſolutely determined, ſo that afterwards the perſon attainted 7s 
f 128 J 25 copy holder, nor can be of the homage, or take a ſurrender out 
of court, 2 Jo. 189, 190. Hill. 33 & 34 Car. 2. B. R. Bent- 
{on v. Stroud. | | 
Skin. 8, 9: 7. In cafe of attainder of copy holder for life, preſentment is 
pl. 9. 5.C. only for inſtructions of the lord, but he may enter before any 
Pemberton preſentment. 2 Jo. 189, 190. Hill. 33 & 34 Car. 2. B. K. 


Ch. J. held x a 
oc ce " Beniſon v. Stroud, 


Was not ma- | 
terial, but that the eftate wonld be in the lord preſently without feifure. Curia advifare vult.—— 
3 Lev. 94. Strode v. Denniſon S. C. adjudged that the eſtate for life was determined by the at- 
tzinder, the copyhold being only a tenancy at will, the attainder determines his will, and 
though the lord does not enter, and the king pardons the felony, yet he in reverſion for lite may 
enter. Adjudged in B. R. and aſhrmed in Cam. Scacc,———2 Show. 259. pl. 133. Benſon v. 
rode S. C. adjornatur, 


8. It ſeems, if a copyholder commits felony or treaſon, he for- 
feits to the lord, without any particular cuſtom, elle a felon would 
have no puniſhment in his poſterity, if he had copyholds of 
never ſo great value. Coke in one place ſays, if a copyholder 
commits felony or tteaſon, he forfeits his copyhold preſently; 
ia another place he ſays he forfeits upon preſentment; and in 
a 3d place he ſays the lands eſcheat to the Jord. In none of 
theſe caſes he mentions any cuſtom, but ſpeaks generally; it 
is a forfeiture preſently before indictment or attainder, as it 
ſeems, becauſe the cuſtom will not, in favour of a felon, ſup- 
port an eſtate at will, but let the lord determine it, as in cate 
of any other eſtate at will, the law will not give his eſtate 
to the king, becauſe then the lord would loſe his ſervices. 
Gilb, Treat. of Ten. 226, 227. 


N. c] Forfeiture by Non-feaſance ; Not coming 
in on what Summons or Notice. And how 
Advantage may be taken of it, 


This in Roll . IF a copyholder makes a voluntary and ob/tinate abſtrac- 
is (C) pl. 4 tion of bis ſuit from the court of the lord upon ſufficient 
* Roll ep, warning, this is a forfeiture; My Reports, 14 Ja. Butte- 


want 


64 


Cal 


* ww 


Copyhold, < OY 128 


vant and Pickflaff adjudged. M. 13 Ja. B. R. between + 429. pl. 21. 
Southcot and Adams, per Curiam. | judged. — 


3 Bulſt. 268. 


Hammond v. Wemibank. S. C. adjudged. | 
+ Roll. Rep. 256. pl. 24. S. C. & S. P. perjCur,——z But. 80. BelfGcliv. Adama i 


& S. P. admitted. 


2. If the lord gives a particular ſummons to every particu- This in Roll 
lar copyholder, that he will hold a court at a certain place, at a W (C) pl. 6. 
certain time, if any of them do net come at the day, this is a 


Fol 
forfeiture, 23 Eliz. Sir Chriſtopher Hatton's Caſe adjudged ; ol, 507. 
cited P. 38 Elis. B. R. in Criſp and Frier's Caſe.) — 
in pl. 30. 


Criſp v. Fryer cites 8. C. againſt his tenants of Wellingborough, and S. P. agreed there per Cur, 
Mo. 352. pl. 468. §. C. & S. P. cited, but ſays not whether the ſummons was particular 
or general, — Noy 38. S. C. & S. P. cited — Sty. 241. cites S. C. — —8. P. admitted per Cur, 
3 Bulſt. 80. Mich. 13} Jac. — Ibid, 268, 269. S. P. admitted per Cur.— But in Sir Chriſto. 
pher Hatton's Caſe it was agreed that if he excuſe could his not coming upon any good cauſe as 
ſickneſs &c. it ſhould fave the forfeiture, Cro. E. 306. —Gilb. Treat. ot Ten. 215. S. P. and lays 
that if a copyholder be in debt, and is afraid of being arreſted, or is a bankrupt, and keeps duſe, 
theſe are good excuſes. 


| 129 ] 
[2. But otherwiſe it is upon general ſummons, for there per- This in Roll 
haps the tenant never had notice thereof, 23 El. Sir Chriſ- ® (O) pl. 8. 


< — Refuſal 
topher Hatton's Caſe, held M. 5 Jac, B. between Farrer and 15 —.— 


Heodbouſe, per Curiam, upon a general ſummons in the church, Sonny 7 
| ? y : 1 WII Tul 45 
according to the cuſtom. Coke's Entries 288. between Taverner „ 


and Crumwell, adjudged, where a general ſummons in the cure, are 


church without alledging a cuſtom to ſummon a court in the 2 of 
| orfeitere, 
church, ] but in the 
laſt caſe the 
ſummons ought to be perſonal, or at his houſe, or it ought to be averred that he had notice, and 4 
days notice was held ſufficient, though Walmſley thought there ought to be 14. Cro. E. 353. 
pl. 10. Mich. 36 & 37 Eliz. C. B. Taverner v. Lord Cromwell. —— Codb. 142. pl. 176, Hill, 
36 Eliz. Anon. ſeems to be S. P. & S. P. per tot. Cur, and to that purpoſe was cited the caſe of 


Lord Dacres v. Harl-ito9n. ——Le. 104. pl. 130. Mich. 90 Elz, B. K. Braunch's Caſe, held per 


tot. Cur. that general warning within the pariſh is {uthcient ; for 1! the tenant himſelf be not reſiant 
upon his copyhold, but elſewhere, his farmer may ſend notice ot the court to him. Non- 
zppearance at court after ſummons is a forfeiture of the copyhold, but without warning it is no 
forfeiture, but only negliz-nce ; and after {immons it is a ſorfeiture without an expre's refuſal, 
2$ in caſe of rent; tor the conſequence is more fatal in this cafe, becauſe without the copyholder's 
attendance there can be no court. Gilb. Treat. of Ten. 215. — — And ibid. ſays, that the 
opinion that there muſt be a perſonal notice is moſt reaſonable ; for as 4 days notice has been ad- 
judged a ſufficient time of holding a court, how can a copyholder be ſummoned in that time that 
lives 200 miles off ? 


4. If a copyholder dies, his * heir within age, the heir is S. P. 3 Le. 
not bound to come to any court during his nonage to pray Pale 38 
admittance, or to tender his fine; and if the death of his an- Eliz. B. R. 


ceſtor be not preſented, nor proclamations made, he is not at any Anderſon v. 


. miſchief, though he be of full age; per Cur, Le. 100. pl. 128. —_— — 


Paſch. 30 Eliz. B. R. in Caſe of Rumney kv. Eves. © None ves 

i bis. 

4 Le. 30. pl. 84. S. C. in totidem verbis. Gilb. Treat. of Ten. 216. cites S. C. 
* This is altered by Statute g Geo. 1. Cap. 29. which ſee, 


5. If a man be fo weak and feeble that he cannet travel with- S. P. eited 
eut danger, or if he hath a great office & c. theſe are good _ Cro. E. gob. 
| 2 3 


— - — * _ = : 
ms, Sore ont Iu Ea RA. ic. es 6 wT . 2 
"2 : : * * N wo. — m 4 pr — — nod © m7 
W mt _— = in - + 6 K 
— 7 1 GAA 5 — . . Nr . : . 
eee SEE. WL eee  Fougys on, png feng 
1 6 : 7 J.. «ey 2 4 8 8 I \ - 2” Mate bs” r 
— 2 . {2 Oe Ns | w 7 1% A. "T5 . . 4 — A v2 AS - 


2 = _—_ 


1 


—— 
Er 


* 


_ — — vat * 
2 HE r 


3 of do ”» 


2 


i 
\ 
$1 
x | 
3 
* 
9 
16 
© = 
LE. 
5 
7 
BF; 
75 
* 
E 
, 
f 
« $5? 


— 2 — 
— 4 
- 4 


— "ROY 


- 8 


* i. ˙L———— „ 


2 
FP Zones.” Ads | WF. a> 


— 


* 


129 Copphold. 
in pl. 30. of excuſe, Arg. Le. 104. pl. 139. Mich. 30 Eliz. B. R. in 


ee * ir John Braunch's Caſe, 

E 117. in dir 

Chrittopher Hatton's Cafe againſt the tenants of Willingborough. Gawdy J. faid, if the 
covyhoider be impotent the lord may ſet a ne 1pon him, and it he will not pay the finen is 
reaſon that he ſhould forfeit his land. Le. 104. pl. 139. Mich. 39 Eliz. B. R. in dir John 
Braunch's Cale. 


Supplement 6. An atterney appointed by the copyhoider cannot do the ſer- 


to Co, 3 J - 
Comp. Cop. ces for him, but he may Min the copyholder, Le. 104. pl. 


84.7. 18. d 1 30. Mich, 30 Eliz. B. R. dir John Braunch's Caſe, 
Rum cites 
r. ac: ordingly. 


Supplement 7. The ſummons of a cotybelcer te aer at the lrd's court was 


1 made at the church; the copyhoider did not appear; all the 
=: . 10. Court held, that this was not any caule of torteiture, becauſe 


_ S.C.— it was nt ſpecially jhezwed 19 be the cuſtom to make ſuch furn- 
1 mons, and it would be hard to make it a torteiture ; for per- 
20 Eliz haps he had no notice of it, therefore it gt t be perſona! 


B. R. Sir rztice, for his retuſal muſt he wilful to make a forteiture, and 


1h . . . f 
1 Cited the Caſe of Lord Dacres v. Harleſton to the purpole, 


Caſe, th Godb. 142, pl. 176. Hill, 36 Eliz. C. B. Anon. 
whole court | 

held, that genere warning within the parte is ſufficient; for if the tenant himſelf be not reſiant 
upon his copyhold, but elſewhere, his farmer may {end hum notice. Cro. E. 505, 506. in 
pl. 30. Popham cited 23 Elz. S. P. agreed by all the juſtices in Sir Chriſtopher Hatton's Cate, 
aga:nit his tenan's of Wellingborough, and the fame was agreed by the court Mich. 38 & 39 Elz. 
in the principal caſe. 


1 | | 
Cro.E. 879. 8. Surrender to A. for life, remainder to B. in fee, A. 


Pl. 1. Falcn. comes not in en 3 proclamations according to the cuſtom, this 1s 


* 3 a forfeiture during the life of A. but on his death B. may 


S. C. ad- enter. Noy 42. Baſpool v. Long. 
judged ac- | 
Cady, Yelv. 1. S. C. the eſtate of A. and B. are divided eſtates, and the cuſtom ſha!! 
be inteuded of an intire fee-fumple ven to the ſame perion ; and the cuſtom being to bar an 
eſtate ſhall be taken ſtrictly. Quere, if uch ſurr:nder is made to A. and B. and their heirs, and 
A. comes in within the time of the pro-lamations, but B. does not, whether it now A. ſhall have 
the whole, or that the moiety ſhall be forfeited ? 


9. If he be hindered by fi. kneſs, or by over fing of waters, 
or if he be much in debt, and fear to be arreſted, or if he be a 
bankrupt and keeps his houſe ; then his default is no forfeiture. 

Co, Comp. Cop. 62. ſ. 57. 
Cro. 5 10. Forfeiture was by an heir heyend ſea not coming in at the 
Vide, third proclamation; after 20 years the heir returned, praved 
Kelſey, S C. admittance, and proffered his fine; but the lord refuſed, Ad- 
and held by judged that it was no forfeiture, the heir being beyond fea at 


. I — 1 the time of the proclamation made, and becaute the lord was 
no/for- at no prejudice ſince he received the profits of the lands in 


iure: but the mean time, Godb, 268. pl. 371. Mich, 7 Jac. C. B. 
rooke J. Anon. 


e contra ; 

Williams . 

J. ſaid, that the lord is at no miſchief, but may ſeize in the interim, and take the meſne profits, 
without being reſponſible for them. -8 Rep. og. Lechford's Caſe, S. C. adjudged. —— 


S. F. by g jult.ces; but ic was agreed by the counſel of the defendant, that if he had gone = 


cr 
ca 


Copyhold, 130 


ſca after the deſcent to him he had been bound. Cro. J. 101. pl. 32. Mich. 3 Jag. B. R. 
Whitton v. Williams. Gilb. Treat. of Ten. 216, 214. cites S. C. ſays, that if ſuch heir be 
within England at the time of the firſt proclamation paſſed, and then go beyond fea, he ſhall 
tortcit, for he had wartung, and ought to have come in, and not have diſabled himſelf from 
making claim; but it he had gone beyond fea after the defcent, and before the firſt proclama- 
tion, this had been no forfeiture, for at the time of the court he is to make claim ; fed quare ; 


and Gilbert likewiſe makes a quezre to the lord's being antwered tor the prolits. Ibid. 


11. The cu/t2m of a manor was, that thoſe who claimed copy- & Rep: 99- 
A. Air 
hzlds by deſcent ought to come at the I, 24, or 3d court, upon pro- 4d 1 och. 


clamations made, to tate up their lates, or elſe they ſhould be for- ford's Caſe, 


feited, A tenant of the manor having Yue inheritable by the &. C. 


cuſtom, beyond the ſea, died; the proclamations all paſſed, and 
the heir did not return in two years, but «fp: his return, he 
prayed to be admitted to the copyhald, and proffered the lard his fine 
in court, which the lord refuted to accept oi. and to admit 
the heir, but feifed the land as forfeited, It was adjudged in 
this calc, that it was, no cauſe of torteiture, becauſe the heir 
was beyond the ſeas at the time of the proclamations, and the 
lord was at no prejudice, for that, for any thing appeared in 
the cate, the lord had taken all the profits of the land in the 
mean time, Supplement to Co, Comp. Cop. 84. f. 19. Hill. 
7 Jac. C. B. Copley's Caſe, 

12. Where a copyholder in fee withdraws his ſuit to the 3 Bulſt. 80. 
lord's court, and does not attend for 3 years, if he was never ſum. * E 
n.oned to attend, this is only a negligence, and no forfeiture; S C. &S. P. 
but if he had been warned to attend, and afterwards had re- agreed. But 
fuſed, it had been a forfeiture; agreed per tor. Cur. Koll. — 
Rep, 256. pl. 24, Mich, 13 Jac. B. R. Southcote v. Adams. do his fuit 

is a for- 


feiture, Supplement to Co. Comp. Cop. 73. ſ. 1c. cites S. C. 


13. A copyholder was ſummened to appear at court, and to do Roll. Rep. 
and perform his ſuit and j:1 vices as a copyhold tenant &c. He 469. pe = 
made def; ult. The declaration was, that ſeftam voluntarie & Pickſtaff. 

entemturfe ſulſtraxit, & i lam facere recuſavit, and that on ſuch S. C. and 
a day notice was given to him by the lailiſf of the manor to ap- | 131 ] 


' — 5 ; 
pear, but did not Jay by the command of the lid. The court held _—_— 


Clearly, that here is ſufficient matter of forfeiture of his copy- ed. t the 


hold, and that the declaration is good, and judgment accord- n— wy 
ingly. 3 Bulit. 268. Mich. 14 Jac. Hammond v. Winni- 3/155 FY 
bank * | 1 blace, 

and if lo, 
that then peradventure the tenant was not bound to come toit. and that the manor may contain 
teveral houſes, and fo the place uncertain, yet judgment was given for the plaintiff, — Supple- 
mem to Co. Comp. Cop. 75. 1. 10. cites S. C. as adjudged. 


14. If the heir of a copyholder does net come in to be ad- Keb. 287. 


; 7 0 1. 98. S. C. 
mitted apen proclamations, the lord may ſeiſe the land quouſque the — Pate- 


tenant comes in to be admitted, without any cuſtom to to fon v. Dan- 
do, but to ſeiſe it as 18 he cannot without a cuſtom ; ns _ 
Reſolved, Lev. 63. Paſch. 14 Car. 2. B. R. Earl of Salif- oF 


. ſerie without 
bury s Caſe, cuſtom or 


perſonal no- 
tice; and the court agreed, the caſe of Cock v. LIE, that one ſaying he would come in if the lord 
hal a court, otherwiſe not, that this is no forfeiture ; but yet tae lord on ſuch refuſal might ſole 
quolque. 
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The procla- 15, A queſtion was, Ibether in the proclamation for the heir 


N to come in and be admitted there cught to be a particular men- 


coin in and fen of the lands by name, as they are named in the copy, or 
be eres whether a general proclamation to come in and be admitted 
to e lands 


3....44 to all the lands of his anceſtor be ſufficient? This was in- 
to him. In tended to be found ſpecially, but afterwards the parties agreed 
ej-tment in court. Lev. 63. Paſch. 14 Car. 2. B. R. Earl of Saliſ- 


the certanty 5 
ot the iands bury 8 Caſe. 


ver- b:tore | 

declared, and therefore Windham J. held it ſufficient, unleſs the cuſtom be contrary, and not 
Ic a demand of rent, which being generally of ſo much, as is in arrear, is ill; quod fuit con- 
ceTum per Cur. the cuſtom of the court being to demand is generally and not to fpectfy the lands. 
Reb. 287. pl. 98. Paſch. 14 Car. 2. B. R. Pateſon v. Danges, alias, Lord Saliſbury's Caſe. 


16. Praclamations whereby the lord claims forfeiture of a 
copy hold owghr to be proved viva woce, and not by the court 
rolls only; held in evidence to a jury. Keb. 287. pl. 98. 
Paich. 14 Car. 2. B. R. Pate ſon v. Danges, alias, Lord Sa- 
liſbury's Caſe, | | 

17. The lord uten ſciſure of a copyhold may maintain eject- 
ment till the heir comes in to be admitted ; Agreed per Cur. Keb. 
287. bl. 98. Paſch. 14 Car. 2. B. R. Pateſon v. Danges, alias, 
| Lord Saiifoury's Caſe. 5 
Cub. Treat. 18. It is a good ce that a copybelder all be diſcharged of 
- — . us ſuit to court baron, aten payment of Bd. to the ſleward for the 
and ſays it rd, and 14. to th: ſteward for entering it. Sid. 361. pl. 5. 
is good, if he Paſch. 20 Car. 2. . R. Porthury v. Legingham. But See 
evers , Tit. Suit of Court (D) S. C. pl. 4. and the Notes there. 


are copyho'd- 


ers ß tent 


to keep court that live near the manor, or elſe ſurely the cuſtom will be void; for then no court can 
be held. As this cafe is reported by Siderfin. it is faid it was held a good cuſtom, becauſe the 
court was a court baron, where the ſuitors are judges, but it ſeeras to me to be all one; for thet 
if it were 2 cuſtomary court, if futhcient copyholders were near the manor, it is unreaſonable to 
oblige perſons that live a great way oft to attend; and if the court be a court baron, if there be 
not a ſuſktcicnt number of tenants that live ncar the manor. to do the duty, then copyholders are 
obliged to do it in that court as well as freeholders, and therefore it ſeems the cuſlom caunot be 
good, for no court can be held. | , 


19. There hath been generally practiſed in moſt copyhold 
manors, that upon the mortgage of a copyhold the mortgagor 
ſurrenders into the hands 6 af cuſtomary tenants to the ule, } 
of the mortgagee, upon condition to be void if the money be 

[ 132 7 paid at ſuch a day; now to avoid the fine to the lord the 2/4 
way is, not to preſent the ſurrender at the next court ; after the 
court is over te make a new ſurrender into the hands of two 
cuſtomary tenants, ut ſupra ard /o from time to time, as often 
as any court fhall be holden, which non-preſentment is at law 
a forfeiture, and to be relieved againſt this forfeiture was 4 

: bill exhibited, which North Lord Keeper denied to help, but 

3 left them to common law. Skin. 142. pl. 13. Mich. 35 Car. 2. 
in Chancery. Anon. 

20. 9 Geo, 1 cup. 29. J 5. No infant or feme covert ſhall foi. 

feit any copyhaid for neglett, or refuſal to come to any court, and b. 
admitted; or fer the omiſſion or refuſal io pay any fine impoſed © 
their admittance, © x | 

O. c. 


4 Copyhold, 132 


[O. c] Forfeiture. 
What will be a Forfeiture. 
Nonfeaſance. 


[Refuſal of Services.] 


JI. IF a jury or homage of the manor, after a note made to This in Roll 
preſent the articles of the court, refuſe to make à pre- is (C] pl. 1. 


ſentment according to their oath, if they are copyholders, this 1 3 
is a forfeiture of their eſtates, * D. 4 Eliz. 211. 31. 4 Bhs. 
Anon. held 


by 3 juſtices. Supplement to Co. Comp. Cop. 75. 1. 10. cites S. C. and ſays, that it was 
ſo reſolved by both the chief juſtices in the Star-Chamber in the Earl of Arundel's Caſe. 
S. P. by Gawdy J. Mo. 350. in pl. 468. ——Gilb. Treat. of Ten. 217. S. P. 

63. ſ. 57. S. P. and that it is a forfeiture ipſo fatto. It a copyholder. being with the other 
copyholders charged upon oath to enquire of the articles of the court baron, and ſufficient matter 
being given to them in evidence to induce them to find a matter within thetr charge, and they or 
any of them obſtinately retuſed to find the ſame, it is a forfeiture of their copyhold, 3 Le. 109. 
pl. 158. Trin. 26 Eliz. B. R. ſaid to have been adjudged, in caſe of Southton v. Thurſton, 


2. If the copyholder does not pay the ſervices duz to the lord, This in Roll 


this is a forfeiture, 42 E. 3. 25. 6. admitted. ] 2 E 


06.— Br. 


: , 3 
tenant by copy &c. pl. 1. cites S. C. and the lord may ſei ſe the land; admitted for clear law. 
— 4 Rep. 21. b. S. C. cited per Cur. and that the lord ſhall have the corn then growing. 


3. If upon a demand of ſervices the tenant ſays, theſe ſer- & C. cited 
vices which you require are doubtful whether you ought to have them path. 


or no, and until it be reſolved by the law whether they are due I will Eliz. by the 
not pay them. Arg, Lat. 14, fays it was adjudged to be no name of 


forfeiture. Paſch. 26 Eliz. between Barnham and Higgens. | — 


| Lat. 133. 
and Crew Ch. J. faid. It is a queſtion, if copyholder denies to do ſervices which are dubious, 
whether this be a forfeuure ? Gilb. Ireat. of Ten. 216. S. P. Calch. Reading. 
$7.3 P. | 


8 Refuſal to be upon the homage is a forfeiture; per Gawdy Co. Comp. 
„Mo. 350. pl, 468, Trin. 35 Eliz. in Cafe of Criſp v. 9 . 


ryer. aland this is 2 
forfeiture iplo facto. 


5. If the lord demands ſuit to his mill, and tenant refuſes, it - 123. 
is a forfeiture, D. 211, Marg, pl. 31. cites Trin. 1 Car. Basen 
B. R. Rot. 633. Gray v. Ulyſſes. : J. in S. C. 

6. If a copyholder be demanded to do his ſervices, and be 133 J 
agrees to do them, but did not do them for a long time, this is a 
forfeiture ; per Damport and Crew. Lat. 122. Trin. 1 Car, 
in Caſe of Grey v. Uliſſes, and cited 43 E. 3. 5. 

> Ma e EK. does not come to do his ſervices, yet if he be 
often demanded to do them, and flill defers, and puts off the time 
of doing them, though he does not abſolutely refuſe, yet it 
ſeems this makes, a forfeiture. Lat. 14, Paſch, 2 Car. 


Johnſon's Caſe, 
L4 ER 8. In 
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Cid. Treat. 8. In treſpaſs &c. The caſe was, that the defendant being 
dees C lord of a manor, and holding court, and the plaintiff being 
according to A copyholder, and preſent in court, and there being a queſtion, 
Roll Cu- J. whether the court was legal y then held, or not, and he beirg aſred 
if he did appear or not, anſwered, that if it was a legal court he 

did appear, but if it was net a lawful court, then he did not ap- 

peur; adjudged that this was no contempt, or non appear- 

ance, fo as to make a forteiture. Roll. Ch. J. thought if 

there was no real controveilſy as to the legality of the court, 

but that the words were uled only as a ſhitt to avoid the plain- 

tiff's doing ſuit and ſervice, it is a forfeiture; but otherwile, 

if there was a real controverſy, And the other 3 Juſtices in- 

clined that it was no forfeiture, Et adjornatur. Sty. 241, 

Hul. 1650, Parker v. Cook, | 


[P. c] Forfeiture. Refuſing to pay a Fine. 


Thisin Roll 1. IF a copyholder refuſes to pay his fine for admittance after 

e = it is due, this is a forfeiture. Tr. 4 Jac. B. R. be- 

—* Hob. tween Fiſbe and Rogers, agrecd, * Hobert's Reports 183. be- 

+ Hp tween Denny and Leman. I} there be a demand thereaf from the 
11. 


C. B. d © perſen of the tenant, other wiſe not. 
S. C 
dupplement to Co. Comp. Cop. 75. ſ. 10. cites S. C. See (C. a) pl. 3. and the notes there. 
it was ſaid, that if a copyholder refuſe to pay a reaſonable fue, or to be aduitted io the copy- 
hold, this is a for f itare of hrs tate. Sty. 387. Mich. 1653. B. K. Fanthaw v. Bond. -— If the 
lord upon the edinitiauce of a copyh»Ider, the fine by the cuſtom of the manor being certain, de- 
mands his fine, and the copyholder denics to pay it upon demand, this rs a forfeiture rþfo facto, 
Co. Comp. Cop. 64. f. 57. cites 4 Rep. 27. b. Hobart v. Hammond. 


This in Roll 2. If the lerd offi ſes an unreaſorabie fine upon his tenant, 
and the copy holder refuſes to pay it, this is a forfeiture. P. 


5. 8 b judged, cited Paſch. 38 Eliz. B. R. in Crifp's Caſe; it ſeems 
S. T. docs 
not appear c ; * 
—4 Rep. no ſuch matters appears to have been in the caſe, Contra 


27.2. b. pl. 1 Jac. B. Rot. 185. between + Stallon and Brady, adjudged 


— - 3 (as it ſcems) cited Co. Lit. 60. |] 

des not ap- | 
pear. —- 3 Le. 107. pl. 158. S. C. but S. P. does not appcar.— — 4 Rep. 27. b. 28. a. pl. 16. 
Mich. 42 & 43 Eliz. B. R. Hubard v. Hammond S. P. reſolved contra, viz. that he may deny to 
pay it without forfeiture and it ſhall be determined by the opinion of the juſtices before whom the 
matter depends, or upon demurrer, or upon evidence to a jury upon the confeſlion or proof of 
the 2nnual value of the land, whether the fine demanded was reaſonable or not. ——- Cro. E. 
779. pl. . Dalton v. Hammond S. P. accordingly, held per Cur. and feems to be S. C. —— 
Supplement to Co. Comp. Cop. 74, 75. ſ. 10. S. F. — Co. Camp. Cop. 64. 1. 57. S. P. 

+ 13 Rep. 1. Mich. 6 Jac, C. B. Wille wes's Caſe, ſcems to be S. C. & S. P. admitted. 


124 3. But if after the fine impoſed, the tenant intreats the lord to 
This in Roll mitigate the fine, and after he refuſes it, the refuſal of the tenant 
— See pl. 2. after to pay this unreaſonable fine is a forfeiture, Paſch. 3 . 
and the B. in Tquerner and the Lord Crumwelſ's Caſe agreed; it ſeems 
votes diefe. this is not Jaw, Et vide this Caſe, Coke's Entries 288. where 


no {ſuch queition appears in the Caſe. ] C4. 1 
4» 
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[4. If the lord off fſes a fine where the fine 15 not certain, and T_ * 
1 . : my 
the tenart refuſes io pay it, though this be after adjudged ta be a 1 ha 
reaſonable fine, yet this is not any forfeiture, becauſe it was —- 
dubious to the tenant, and matter of controverſy between coon By 
| I | „that 
lord and tenant, whether it was reaſonable, ] — 
. der's refuſe 
ing to pay a fine in a dubious matter, is not ſuch an obſtinate and wilful refuſal as will incur a for- 


terture. 3 Lev. 309. Irin. 3 W. & M. in C. B. Barnes v. Corke. —-But where the fine is certaia 


he ought to tender it, but contra where it is uncertain; for the lord ought to aſſeſs the fine and 
admit him, and give him a convenient time to pay it. Cro. E. 779 pl. 13. Mich. 42 & 
43 Eliz. B. K. Dalton v. Hanumond aud if he pays it not, then the lord to enter, 


5. Where a fine is denied after admittance it is a forfeiture 
of the copyhold, cited by Popham Ch. J. 4 Rep. 28. a. in pl. 
16. Mich. 42 & 43 Eliz. as afhudged in Sands's Caſe, and 
that it was ſo reſolved by Wray and Periam, juſtices of aſſize 
in evidence to the jury in Cafe df Bacon v. Flatman, 

6, If the word demands an exceſſive fine, and the c:pybolder re- cio. E. 279. 
fuſes to fay it, this is no forfeiture, but otherwiſe where a rea- pl. 13.5. C. 
tonable fine is demanded, NIo. 622. pl. 851. Mich. 42 & 43 <>: 


= * R 7 
Eliz. Dalton v. Hammond. = bal 

| 16. Hub- 
bard v. Hammond S. C. & S. P. — Supplement to Co. Comp. Cop. 75. f. 10. S. C. & S. P. 


——— Gilb. treat. of Ten. 205. cites S. C. and 13 Rep. 3. [ Willows's Caſe. ] | 


7, If the fine by the cuſtom of the manor be uncertain, 
though a reaſonable fine be aſſeſſed, yet becauſe no man can 
provide for an uncertainty, the copyholder is not bound to 
pay it preſently upon demand, but ſhall have convenient time 
to ditcharge it, if the lord limit no certain day for payment there- 
of; and if within convenient time it be nat diſcharged, this is a 
torteiture without preſentment. Co. Comp. Cop. 64. ſ. 57. 
8. Though a fine aſſeſſed be reaſonable, yet the lord ought to Supplement 
1 e . to Co. 
appeint a certain day and place on which it ſhould be paid, be- Comp. Cg 
cauſe it ſtands upon a point of forfeiture of the eſtate, and 35. fl 10 
the copyholder is not tied to carry his fine always with him; cites S. G. 
per Cur, 13 Rep. 2. Mich, 6 Jac, Willows v. Willows, con 


Treat. of 
Ten. 205. 
cites S. C. but a fine certain he muſt pay preſently upon admittance. 


g. The lord may diftrain the copyholder for the ſervices or 2 Brownl. 
ſeile the land, Noy. 135. Mich. 7 Jac. Rivet v. Doe. 279. Rivet 


v. Downs 


10. Upon demurrer it was adjudged, that the /or4 was nt S. C. & S. P. 


bound to aur, or ſhaw that the fine aſſeſſed was reaſonable, for admitted. 
that muſt come on the copyholder's {ide to ſhew the circum- 

ſtances of the caſe, to make it appear that it was unreaſon- 

able, and ſo to put it upon the judgment of the court. Hob. 

I 3c. pl. 182, Hill. 13 C. B. Denny v. Leman. 


11. The rd aſſeſſed a fine of 12 l. and appointed it to be paid Gi Treats 
of Ten. 313. 


at his manor-houſe 3 months afterwards, but the copyholter pre- . . 


tenaing that the fine was certain, vix. 2 years quit-rent, offered 135 ] 


10 pay accordingiy on the day when the other fine was aſſeſſed, but 
on the day appointed by the lord for payment he came net to the 
L | | | place 
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place to excuſe his non- payment, nor made any other refuſal; 


&4. 58. pl. 
. 
but not up- 
on the S. P. 
Gb. 
Treat. of 
Ten. 273 
cites F. . 
and avs it 
ſcems 10 
bun tliat tt 
upon de- 
mand the 
heir refuſes 
to pay the 
hne it is a 


ſoricitare. 


the Court held that this was a forfeiture, but if he had come 
at the diy and place aſſigned, and tendered the 2 years quit- 
rent, being the fine certain due, according to the cuſtom, 
though not the fine aileſled and demanded by the lord, it had 
been no forfeiture. Cro. J. 617. pl. 1. Mich. 19 Jac. B. R. 


Gardiner v. Norman. 

12. H. was a copyholder of the manor of L. and upon his 
adinittance the /ord in open court e 2 years purchaſe for a 
ne, and appointed him to pay it within half a year. H. replied, 
he would pay 3 years quit-rent for the fine, according to the 
cuſtem, and that the tenants are nit to fay an uncertain fine, 
Afterwards the lord entered for a forfeiture, for not paying 
the fine he had aſſeſſed, and brought ejectment. It ſeemed 
to the court, that if there was a real d:ubrt, whether the fine 
was certain or not, the denying to pay an uncertain fine is 
no forfeiture, though found afterwards that the fine ought 
to be certain; but that ſuch doubt ought to be real, and 
not covenous, Raym. 41. Mich. 13 Car. 2. Br, Wheeler v. 
Honour. | | | 

13. The defendant was admitted tenant to a copyhold, and 
a fine of 8 l. ſet upon him, payable at three ſeveral payments, 
a third part of which being perſonally demanded, and he re- 
fuſing to pay it, the lord brought an ejeftment to recover the lands 
as forfeited ; the reaſon. why he refuſed to pay it was, becauſe 
upon a ſurvey of the manor, in the reign of Queen Elizabeth, by 
virtue of a commiſſion directed tis ſome men of credit, and by the 
conſent of the lord of the manor, and his tenants, a decree was then 
made by the Court of Chancery, by which the fine was 1 
according to the value of the lands at that time, and which was a 
ear and half*s value upon defcents, and 2 vears on an alienation, 
and this was to be binding for ever. The grue/?ron was, How 
the years value ſhould now be computed, whether as at that time, 
or according to the improved value, and the tenant refuſing - 


to pay according to the zmproved value, but being willing to 


pay as it was ſet in the reign of Queen Elizabeth, upon the 
ſurvey of the commiſſioners, this ejeCtment was brought. 
Lord Ch. Baron held, that if it be a doubt, and the tenant 
gives a probable reaſon, to make it appear that no more 1s 
due than what he is ready to pay, it is no forfeiture, and the 
doubt being whether it ſhall be paid according to the com- 
puted or improved value, he inclined that the action would 
not lie, The Court were doubtful in the matter, and upon 
the whole thought it a proper caſe for equity, and ſo directed 
a juror to be withdrawn, which was done. 2 Mod. 229. 
Paſch. 29 Car. 2. in Scacc, Trotter v. Blake, 


e 
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[Q: c] Forfeiture. Nonpayment of Rent. 


[1. IF a copyholder be to pay a certain rent yearly by his This in Roll 


copy to his lord, and the lord comes upon the land, = 
pl. 2. in 


and demands his rent at the day, and the copyholder being pre- |; cob. 


fent refuſes to pay it, this is a forfeiture. Paſch. 2 Jac. B.] cc. 
. Comp. Cop. 


64. . 57. S. P. that it is a forfeiture ipſo facto. 


[2. Ja copy holder be abſent when the lord demands the rent This in Roll 
at the day, and nobody is there to pay it, which is a refuſal is (C) pl 3 


in law, yet this is not any forteiture, for this does not amount E wry 
, | * 5 505. pl. 
to a voluntary refuſal, Dubitatur, P. 38 Eliz. B. R. be- 30. S. C. 


tween * Criſp and Frier. P. 2 Jac, B. + Hobert's Reports Fopham v. 


183. And Denny and Lemon, there ought to be a demand from r 
the perſon of the cop holder to make a forfeiture.] — 
| Fenner e 


contra. Adjornatur. Mo. 350. pl. 468. S. C. and Popham and Gawdy held, that this volun- 
tary negligence tor ſo long a time | viz. tor 2 years betore, as Cro. E. ſtates it] imphes a wilful re- 
fulal, and is a forfeiture, — Noy 58. S. C. held accordingly by Popham and Gawdy, but 
Fenner e contra. Supplement to Co. Comp. Cop. 74. f. 10. citesS. C. and fays, that the 
better opinion of the court {ecmed to be, that it was a forfeiture ; but ſays quære of it; for it was 
reſolved in another caſe, Irin 21 Jac. C. B. that non-payment of rent, or of the fine upon ad- 
mittance to his copyhold was no torfeiture of his copyhold eſtate, unleſs there was ſome expreſs 
verbal demial of it, which there was not in this caſe. —S, C. cited Gilb. Treat. of Ten. 
211, 212. 


+ Hob. 135. pl. 182. S. C. held accordingly, both for rent and fine. Supplement to Co. 
Comp. Cop. 75. ſ. 10. cites S. C. 


[ 3. If a copyholder be preſent at the time of the demand of — N 


the rent, and /aiih that he hath not his rent ready, this is no for- inaig of 


feiture, for the lord may diſtrain. P. 2 Jac. B.] Gray v. 

Vliſſes S. P. 
ruled accordingly. But becauſe the lord upon ſuch excuſe ordered him to pay it at his houſe ſuch 
a day (which houſe was within the maner) the non-payment then will amount to a wilful refuſal 
and a forteiture ; but if the place which the lord had aſſigned had been out of the manor, failure 
of payment there would bemo forfeiture, _— S. C. cited Gilb. Treat. of Ten. 213, 214. 


4. If the rent be demanded of the tenant himſelf, and he ſays 
nothing; per Popham and Gawdy J. this filence and non-pay- 
ment is a forfeiture. Noy. 58. cites 42 E. 3. 5. in Caſe of 
Criſpe v. Fryer, 

5. Popham Ch. 5 held that non- payment of rent, if the 
demand was after the day of payment, was no forfeiture; but 
per Fenner ]. many defaults of payment may be deemed a 
forfeiture. Goldſb. 143. pl. 59. Hill. 43 Eliz. Anon. 

6. If rent be demanded of a copyholder, wha replies he had no. If the copy- 
money, this is not a forfeiture, for the denial ought to be a holder ſays 
wiltul denial. Godb. 142, 143. pl. 176. Hill. 36 Eliz. C. B. — 


cited per Cur. to have been adjudged in one Winter's Caſe. money to 
N diſcharge 
the rent, and therefore intreats the lord to forbear until he be better provided, unleſs the lord vives 
his conſent, this non-payment is a forfeiture ipſo facto; for a copyholder knowing his day «© 
| Payment is to provide againſt the day; but if the lord comes upon the copyh Ider's ground 
demands his rent, and neither the copyholder himſelf, nor any other by his appointment, : 
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preſent to anſwer the demand, though this be a denial in law of the rent, yet this is no forfeiture. 
Co. Comp. Cop. 64. !. 57. — But if the lord continues in making demand upon the ground, 
and the copyholder is ſtill abſent, this continual dental in law amounts to a demal in tact, and 
makes the copyholder's eſtate ſubject to a forfeiture without preſentment. Co, Comp. Cop. b4. 


. 37. 


[ 137] 7. If a copyholder will /wear in c, that he is none of the 
lord's cæpylelder, this is a forteitute ipſo facto. Co. Comp. 
Cop. 63. 1. 57. | | 

Reſcous and S. It a copyholder will ſue a replevin againſt the lord upon 

3 ae the lord's lawful diſtreſs for his rent or ſervices, this 1s a tors 

orteitures „ . wh h | ; 

of copynold feiture ipſo facto. Co, Comp. Cop. 64. t. 57. 

land be- 5 

cauſe they amount to wiitul refuſals. Gilb. Treat of Ten, 228. 


Gilb. Treat. 9. Where the e/tate of a lord of a manor ceaſes by limitation of 
key ran uje, and the uſe and eſtate thereof is transferred 1% another, 
es Ba fe whe demands rent of a repyholder, and he refuſes to pay it, it is no 
tig a, forfeiture of the copyhold, without rotice gen to the cf y- 
Jalr be of 5er of the alteration of the uſe and eftatc. & Rep. 92. a. cited 


manor by # f ; ; 

died ind:nz. per Cur, as adjudged Hill. 1 Jac. Beconſhaw v. Southcot, 

ed and in- 0 

rolled. the bargainee ſhall not take advantage of a forfeiture without notice, cited as adjudged aud 
affirmed per Cur. for good law. 8 Rep. 92. b It feems the law is the fame concerning 


lea ſe and releaſe, but if the manor be in poſſeſſion of the lord himſelf, and not in the hands of 


any leſſce, and he makes à leaſe, and then releaſes, the leſſee having poſſeſſion, quæte it the 


copyholder denies paying, if this is not a forfeiture, becauſe the ent) of the Ice 18 notice as 
much as very &c. Gilb. Treat. of Ten. 214. 


ng Treat. 16, A feme wid:w cet ybolder knew not how to pay her rent, 
nary * and ſeveral came for the rent, but ſhe put them all off with dila- 
as adjudged tory anſwers, At laſt came a young gallant and vemanded it; jhe 
Dry anſwered, that ſhe did not know him, but if he world dance before 
e ker, e liked lis dancing, ſbe would pay it, Cited by Har- 
vey J. as a caſe which he knew in queſtion; and Fenner ]. 
doubted if this denial was a forfeiture, but adjudged that it 
was not, becauſe it was not a wiltul denial, Lit. Rep. 205, 


208. Paſch. 5 Car. C. B. 


(R. c) Forfeiture. By what Perſons. Infant, 
| Non compos &c. | 


1 A Ian nen ſanæ memoriæ, an ideot, or a lunatick, though 
they be able to take a copyhold, vet they are unable 
to forfeit a copyhold, becauſe they want common reaſon, nay 

| common ſenſe. Co. Comp. Cop. 65. ſ. 59. 

But an in- 2. So an infart that is ander the age of 14 is unable to for- 
fant at ie feit his copy hold, becauſe he wanteth diſcretion, and till then 
cite may hie is to be in ward to the next of kindred, to whom the in- 
forfcit his heritance cannot deſcend, or to the lord, or the bailiſf ot the 


a f erz manor, as the cuſtom ſhall warrant, Co. Comp. Cop. 65. 


f-ncexwhich 1. 59. 


proceed 


from negligence or igtoraace, but by ſuch as proceed from contempt. Co. Comp. Cop. 


3. A 


65. ſ. 59. 


— _ % — 
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A feme covert by an act the can do of herſelf, cannot 
poſſibly forfeit her copy hold, becauſe ſhe is not ſui juris, fed 
jub pabeſtate viriz but if the do any act which amounts to a 
forfeiture by the conſent of her huſband, this is in her a for- 
teiture, Co. Comp. Cop. 65. ſ. 59. 

4. If ceftuy que uſe of a copyhold commits waſte, he ſhall 
not forfeit his copyhold. Co. Comp. Cop. 65. ſ. 59. 

5. In an infant comes not in to be admitted, according to the 
cuſtom, at three ſolemn proclamations made at three ſeveral 
courts, or if he will ſutter his houſes to go to ruin, or his 
ground to be ſurrounded, thele acts, favouring of negligence 
only, are no forfeitures. Co. Comp. Cop. 65. ſ. 59. 

6, So if an fant copy holder ſues a replevin againſt the lord 
upon diſtreſs lawtully taken, or if he aliens by deed, or the 
like, theſe acts reliſhing of ignorance only, are no forfeitures. 
Co. Comp. Cop. 65. ſ. 59. 

7. But it he denies from time to time ti pay the lord the rent, or 
commuts voluntary waſte, notwithſtanding often warning given 
hin by the lord, theſe acts proceeding from malice and con- 
tempt are forfeitures; and ſo if he commits felony or treaſon, 
Co. Comp. Cop. 65. ſ. 59. : 

8. In ejectment it was found by a ſpecial verdict, that the 
cuſtom of a manor was, That if on a ſurrender preſented, and 
three proclamations, the ſurrenderce comes not ta be a:mitted, 
the lord ſhall ſeiſe as forfeited, Surrenderee died; three procla- 
mations were made; his heir, an infant, did not come in; the lord 
ſeiſed. Holt Ch. J. held the infant was bound; becauſe other- 
wiſe the lord would loſe his fine; and it is not the forfeiture 
of the infant, but of the ſurrenderor in whom the eſtate con- 
tinues till adinittance; and that if it be a forfeiture it is fo 
only quouſque. But Dolben, Eyre, and Gregory contra, 
Cuſtom ſhall not be intended to-reach infants ; and by Eyre, 
if it had been found expreſsly, that all perſons, infants, as 
well as others &c. he had been bound ; for as cuſtom makes 
his inheritance, it may abridge it, and the lord cannot be 
ſaid to loſe a fine, for he has a tenement and no fine due, 
nor occaſion of admittance, and here is no room to ſuppoſe 
a temporary forfeiture, for the jury have found the cuſtom 
to be of an abſolute forfeiture, nor is the infant within the 
cuſtom, for as found, it is, that if the perſon to whom the 
ſurrender is made comes not, the bailiff of the manor may, 
by command of the lord, ſeiſe ſuch tenement as forfeited. 
In error on a judgment in C. B, which was affirmed, 1 Salk. 


386. pl. 1. Hill, 1 W. & M. King v. Dilliſton. 
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Comb. 118. 
King vo. 
Dilliſon, 

S. C. but 
the court 
being divid- 
ed it was 
adjourned. 
—— Carth. 
47. S. C. 
and judg- 
ment in 

C. B. athrm- 
ed in B. R. 
by 3 juf- 
tices, contra 
Holt Ch. J. 
——Lutw. 
765, 769. 
S. C. in C. B. 
and judg- 
ment was 
there given 
by opinion 
of the whole 
court for 
the defend- 
ant. 
1 Show. 31, 
S. C. argu- 
ed, * 
Ibid. 8g. 


. argued by the judges, and judgment affirmed, by the opinion of three judges, contra Holt 
Ch. J. g Mod. 221. S. C. with the arguments of tte judges, and judgment allirmed by 


three juſtices, contra Holt Ch. ]- 


(R. c. 2). 
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138 Copyhoid. 


(R. e. 2). Forfeiture. By whom. One not in 
in Poſſeſſion: 


E 


Supplement 1. COSTOM of a manor, that if a copyholder be convicted 
— of felony it is a forfeiture, and that the widow has 
75. l. 10. frank-bank, and that the heir ſhall not be admitted to the 
eitesS. CO. copyhold during the life of his mother. The widow having 
rn; her frank-bank, the heir commits felony, which is preſented by 
Ten. 227. the homage, and dies, leaving a ſon, the eſtate is forfeited 
citesS. C. (notwithſtanding the frank-bank) as to the heir of the felon, 


— Le. 1. pl. 1. Hill. 25 Elis. C. B. Bornford v. Packington. 


cuſtom was _ 
it a copy holder be convicted of felony, yet it ſeems conviction is not neceſſary ; but if the thing 


will bear it, it is good to lay acuſtom. 


[ 139 ] 2. If a c:pyhold be ſurrendered te the uſe of J. S. and before 
admittance F. S. commits waſte, this is no forfeiture; for by 
the ſame reaſon that he cannot grant before admittance, he 
cannot forfeit before admittance, Co, Comp. Cop. 65. ſ. 59. 

3. If a diſſeiſor of a copyhold commits waſte this is no for- 

feiture. Co. Comp. Cop. 65. ſ. 59. 

4. If two jointenants be of a copy hold, and one commits waſte, 
he forfeits his part only; for no man can forfeit more than he 
hath granted. Co. Comp. Cop. 65. ſ. 59. | 

If there be tenant for life with remainder over of a copy- 
hold, and the cepyhelder for life purchaſes the manor, commits 
waſte, or does any act which amounts to the extinguiſhment, 
or the forfeiture of a copy, yet the remainder is not hereby 
touched. Co. Comp. Cop. 65. ſ. 59. 

6. If a copyhold be granted to three habend, ſucceſſive, where 
by the cuſtom of the manor this word ſucceſſive takes place, 
the firſt copyholder cannot prejudice the other two by any att he can 
do, no more than if a copyholder in fee by licence makes a. 
leaſe for years by deed, or without licence by copy, and either 
of theſe leſſees commits waſte, the reverſion is not hereby for- 


feited. Co. Comp. Cop. 65. ſ. 59. 


8 [S. c] Forfeiture. | 
Thivio Rot In what Caſes the Forfeiture of one ſhall be ef 


is letter (F, 
AL 0s. another. 


8. P. re- [i. IF there be tenant for life, the remainder in ee, of a copy- 


> 00mg hold, and the tenant for life commits a forfeiture, this 
an expreſs ſhall not bind the remainder, ] 


cuſtom. 

Rep. 1 — a. Paſch. 10 Jac. in Podger's Caſe. No forfeiture of a tenent for life ſhall by law | 
> apy him in remainder or reverſion, per Gawdy, J. only in court, the other juſtices being 
abſent in parliament and conceiving the principal caſe to be clear, he commanded judgment to 
be entered accordingly. Cro. E. 598: pl. 3. Hill 40 Eliz. B. R. in caſe of Raſtal v. Turner. 
Cro. E. 880. in pl. 10. cites Trin. 39 Eliz. Redſal v. Lacon S. P. accordingly, and ſeems to be 

. 8 — Noy 42. cites Raſtal v. Lane 5. P. and {cen to be 8. C. 6 hi 

12. 


WR #4 


— * 
8 > 


ITS 
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2. 4s if there be tenant for life, the remainder in fee, of a See pl. 1. 
copyhold, and the tenant for life ſuffers the houſe to decay and and a : 
be waſted, by which the eſtate of the tenant for life is for- ie“ were. 
feited, and the lord enters for the forfeiture, yet this hall 
not bind him in remainder, but only the tenant for life. Tr. 
29 El. B. R. between Raſtel and Turner, adjudged, upon a 
ſpecial verdict. ] 

[3. If a feme tenant for life of a copyhold takes huſband, and 4 Rep, 27. 


the huſband commits a forfeiture of the copyhold, and dies, this 2. pl. 14. 
forfeiture ſhall bind the eme. 4 Co. between Clifton and Moliy en BY 


: and 28 Eliz, 
neux reſolyed.] B. R. the 
S. P. re- 
ſol red. — Cilb. Treat. of Ten. 20g. cites S. C. — If the huſband denies to pay the rent, or to 
do ſuit, and dies, the forfeiture remains; for the lord muſt have his ſervices, and the feme has no 
way to avoid theſe aon-feaſances; per Wray. Cro. E. 149. pl. 18. Mich. 31 and 32 Eliz. B. R. 
in cale of Hedd v. Chaloner. | | 


1 . —— 2 


. . — 
_ __— 9 


RE 


＋ 
1 4 
| 
* 
f 
*. 
4 


[4. If a copyholder leaſes for years, by licence of the lord, Gilb. Treat. 
and after the /eſze makes a feoff ment this ſhall forfeit only his Leg 
eſtate, and not the eſtate of the copyhelder. P. 1. Ja, B. be- 9 
tween Mpite and Hunt. Hobart's Reports 239.] 

[5. If a feme copybolder takes baron, and the baron makes a f 140 ] 
leaſe for years, though the lord enters for a forfeiture, yet this Cro. C. 3. 
1s not any ar" — to the feme after the death of the baron, but pl. 4. 
ihe may well enter becauſe this act was a tort to the feme as well OO Meh 
as to the lord; and where there is a tort to the feme, it is not 1 Car. in 
reaſonable that it ſhould be a forfeiture of her eſtate, Mich, Cam. Scaccs 


21 Jac, B. R. between Saben and , adjudged upon a ſpe- 7/030 
cial verdict.] | forfeiture 
| ſhail not 


bind the feme ; but upon another point Curia advifare vult. Palm. 389. S. C. Lea Ch. J. 
lad it ſeemed to him that the court were all of one opinion that this forfeiture did not bind the 
teme or her heirs after the baron's death, and judgment nifi.——Roll. Rep. 344. S. C. adjornatur. 
——Tbid. 361. S. C. adjornatur. -—— Ibid. 372. S. C. ſays that Doderidge J. the term before 
took a difference where the lord entered in the life of the baron and where not, but now he ſaid 
nothing, whereupon Ley Ch. J. thought the court of one opinion, and gave judgment niſi. &c. 
—— Doderidge J. before held this to be a forfeiture, and took this difference, (viz.) Ncre 
« feme ſole is a copyholder and afterwards ſhe marries, and her huſband makes a leaſe for years wit l- 
out licence, this is a forfeiture, becauſe it was her folly to marry a man who will fogſeit her eſtate; 
but where @ copyhold is granted to a feme covert, and her huſband makes ſuch a leaſe, it is no for- 
fetture. Godb. 345. pl. 348. cites Trin. 21 Jac. Severne v. Smith. Palm. 385. S. C. and 
lame diverſity taken by Doderidge J. 2 Roll Rep. 361. S. C. and ſame diverſity b 
Doderidge ]. Gilb. Treat. of Ten. 228. cites S. C. but if ſhe does any thing that makes the leafe 


have continuance the forfeiture remains. 


* 


6. But if a baron ſeiſed of a copyhold in right of his feme, — 
ches waſte, this forfeiture ſhall bind the feme after the death nder 


married, 


of the baron, becauſe the act done is net any tort to the feme, but and then 
lawful as to her, and only a tort to the lord, Co. 4. 27. [Clif ber huſband 


: made a 
ten and Molineux. ] leaſe for 


ears not 
warranted by the cuſtom of the manor; Wray faid, that if the huſband denies to — rent, or 
o {uit in court, theſe are preſent forfeitures which ſhall bind the wife; for they are things 
Which the lord mult neceſſarily have, but a leaſe is no great prejudice to him, and it is good to 
viſe ; but Shurley and Tanfield ſaid it had been adjudged that waſte 1s a forfeiture, which ſhall 
bind her, Cro. E. 149. pl. 18. Mich. 31 and 32 Eliz, B. R. Hedd v. Chaloner. — Gilb. Treat. 
C Ten, 208. cites 8S. C. hut if a ſtranger had committed waſte here with the aſſent of the huſ- 
nd, this would be no forfeiture, 4 Rep. 27. a. pl. 14 in S. C. reſolved, Gilb. Treat. of 
eu. 203, cates S. C. and S. P. 


7. Where 
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Dal. 29. fl. 7. Where copyholds are demiſable for 2 lives ſucceſſively. 
nin 2 f GS ; 
do demver. AS to tenant fer life, remainder fer life, if tenant for life cuts 
his. trees it is a forfeiture of both, and if a franger cuts trees, or 
Supptement one that occupies by their ſufferance, it is a forfeiture of the 


to Co. E 1 - OT | 
Comn.cop. COPyNold, Mo. 49. pl. 149. Patch. 5 Eliz. Anon. 

11. | : * 

cites & C Where A. was tenant for life, reverſion to B. in fee, A. contrived to ſell the 


copvhold to J. S. in tee, which was to be done by A's committing a forteiture, and then the Joid 
to {erize, and grant it in fee by copy to J. S. and this was done accordingly ; but Gawdy J. who was 
the only judge in court, conceived that this colluſion ought not to prejudice the revertoner, and 
thinking it a clear caſe, commanded judgment to be entered for the plaintiff the reverſioner, 
Cro. E. 508. pl. 3. Hill. 4 Eliz. B. R. Raſtall v. Turner. Noy 42. cites Rattel v. Lane. S. P. 
and ſcems to be S. C. Gub. Treat. of Ten. 290 fays ſuch authorities are founded upon the 
bigheſt reafons, for elſe he that has but a particular intereſt in copvholds will have as good an 
inte reſt as thoſe that have the fee, tor by ſecret cov in he may commit à forteiture, aud fo give awzy 
the tee, | . 


c.. F. 879. 8. Surrender to A. for life, remainder to B. in fee. A. comes 
pL 10. S. C. no in on 3 proclamat:ons according to the cuſtom, this is a for- 
2 8 feiture during the lite of A. but on his death B. may enter. 
4 204 Noy 42. 43 Eliz. Baſpool v. Long. 

Hates, and ; 

tue cuſtom ſhall be intended of an intire fee-fimple given to one perſon, and the cuſtom being to 
bar an eſtate ſhall be taken ſtrictly. Yelv. 1. S. C. adjudged, But a quere is added, il ſuch 
ſurrender be made to A. and B. and thery heirs, and A. comes in, and B. not, within the procla- 
mations, whether A. ſhall have all, or that the moiety be forfeited ? Ibid.— S. C. cited Godb, 
269. in pl. 438. But the reaſon of the reſolution of the caſe implies, that had the cu/fom 
been laid to reach remainders too, it had been good, and the remainder had been forfeited in that 
caſc. Gilb. Treat. of Ten. 239. citcs S. C. 


141 ] 
— 15 9. Waſte by leſſee for life is forfeiture only during his own 
* life, and ſhall not prejudice the remainder in fee, Noy. 42, 
Reafall v. 43 Eliz. Baſpool v. Long. 

Lacon S. P. 10. If huſband and wife be joint copybolders of the purchaſe if 
accordingly. he huſband, and during the coverture, the hy/band is attainted 
of felony, and dieth, it is no forfeiture of any part of the copy- 
hold; but if the purchaſe be made before the coverture, then it 
is a forfeiture of the moiety. Supplement to Co, Comp. Cop. 
6. l. 10, | 
: 11. If a guardian of a copyholder commits waſte, he ſhall for- 
feit the wardſhip only, not the inheritance of the copy hold. 
Co. Comp. Cop. 65. 1. 59. | 

12. If huſband commits waſte in cepvhold lands which he has mn 
right of his wiſe, this is a forfeiture of the wife's copy hold. 
Co. Comp. Cop. 65. ſ. 59. cites 4 Rep. 27. a. | 

12. But if a ſtranger commits waſte, without the conſent of tht 
huſband, this is no forfeiture, though the wife conſents. Co. 
Comp. Cop. 65. ſ. 59. | | 

14. If 2 joint-tenants are of a copyhold and one commits 
woſte, he forfeits his own part only; for no man can forfeit 
more than he has granted to him. Co. Comp. Cop. 65. . 59: 

15. C:Nuy que truft of a copyhold eſtate commits treaſon ot 
felony, this no way charges or affects the copyhold eſtate, 
but if a tru/tee does it is a forfeiture of the whole eſtate: bv! 
where a copyholder in fee on his marriage ſurrendered to tl? 


uſe of himjelf for life, remainder to the firſl Sc. ſon iu tail 


Pl 
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male, remainder to himſelf in fee, and no admittance on ſuch 
ſurrender is had in many years after, and in the mean time 
he does acts of forfeiture, and the lord is in for the forfeiture, 
and the tenant denied relief in equity, yet whether if the eldeſt 
ſon ſhould bring a bill againſt father, and the lord to compel 
an admittance pur ſuant to the marriage ſurrender and ſettlement, 
was not in the caſe ; but Lord Macclesfield ſaid, that on ſuch 
bill it might come then to be conſidered, how far the forfei- 
ture of the father ſhould bind the ſon, Ch. Prec. 573. Trin. 
1721, in Caſe of Sir H. Peachy v. the Duke of Somerſet, 


IT. c] Advantage. o Gall take Advantage This in Ren 


is letter (G) 


of a Forfeiture, [as Lord.] in fol. 509. 


[1, A Copyholder for life, where the remainder is over fer life, 

commits a forfeiture, he as the remainder ſhall not enter, 

but the lord, becauſe the remainder is to commence in poſſeſ- 
ſion after the death of the leflee by the cuſtom. 

2. Leſſee for years of a maner ſhall take advantage of a for- -S. P. held 
feiture committed by a copyholder of the manor, fer he is do- — 
minus pro tempore. M. 38, 39. El. B. R. in * Eajt and Hard- Carre E. 
ing's Caſe, agreed per Curiam. Tr. 10 Ja. B. between Rawles 498. pl. 19. 
and Maſon, per Curiam. | | 

[3. If there be a lord of a manor, in which there are copy- S. P. agreed 
holders, tenants of the manor, and the lord grants to a flrarger he 
the freeho'd of a copybold in fee, though by this the tenement is © _ 

divided from the * manor, and not demiſeable by copy again, 19. Mich. 
yet the grantee of the freehold ſhall take advantage of a forfeiture =7 
committed after by the copyholder, for he ought to pay his 

rent to the grantee, ] 3 | 
23 & 39 Eliz. B. R. in caſe of Faſt v. Harding. —Mo. 393. pl. 508. S. C. & S. P. 
agreed, with this difference, that all forfeitures which accrue by reaſon of matters of the 
court are diſcharged, but not forfeitures at common law, es waſte, and leaſes to the diſheriſon, 
but that the feottee ſhall enter and take advantage of ſuch as are done in his time. Cilb. Treat. 
of Ten. 229. Cites S. C. The feoffee or leſſee ſhall have advantage of all forfeitures be- 


longing to land, as in caſe of feoffment &c. but not for not doing of fealty; per Popham. Ow. 
63. Paich, 3g Eliz. in caſe of Eaſt v. Harding. 7 


[4. So in this caſe, if the grantee of the freehold makes a leaſe Cro. E. 449+ 
for years of the freehold, this 45 for years /hall take advantage PID l 
of a forfeiture committed after by the copyholder, becauſe Gawdy and 
he is dominus pro tempore. Mich. 38, 39 Eliz. B. R. be- Fenner 


— — 
Fol. 510, 


tween Eaſt and Harding, adjudged by the opinion of all the 8 

Judges, ] | the feoffee 
mils | | — enter; 
Feit but ay agreed, that leſſee for years of a manor might take — of the forfeiture of a copy- 
| hold ; but Popham and Clench held clearly, that leſſee for years of the feoffee might well take 
59 advantage of that forfeiture ; for the copyholder, as to the forfeiture of his eſtate, remains in all 
1 of degrees as before the ſeverance thereof from the manor. ——— Mo. 393- pl. 508. S. C. & S. P. 
date; but the court was divided ; but adds, that Mich. 40 & 41 Eliz. Popham put the point at Serjeant's 


þ lan to all the juſtices of England, and that they inclined that the lefſee for 10 years ſhould take 
by «vantage of the forfeiture, whereupon rule was given for judgment, and was adjudged Hill. 42 
the Ela. Ow. 63. S. C. & S. P. but not very clear. 1 | 


| tail Vor. VI, M 3 % 5. If 
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Cro.C.233- F. If a copybolger for life makes a contract at one time, to male 


A q , | 
1 three ſeveral leaſes by indenture, one to commence after the other, 
forfenure, there being two days between each, and after makes the three 


and that the ſeveral leaſes accordingly, and ſeals them at one time, and the 


— ks leſſce enters, and after the copyholder ſurrenders to the lord t9 
notknowing the uſe of the lord, who hath not any conuſance of the making 
ot the for- of thele leaſes, and after the lord enters, and makes a leaſe 
fenure is for years to J. S. and the firſt leſſee for years brings treipats 


no diſpen- . : 
halen there- againſt the ſ-cond leſſee, and adjudged it does not lie; becaule 


with, fo that jt was a forfeiture, and a void leale againſt the lord, ſo that 
the lord's by his entry he was in of his ancient right. Mich. 7 Car, 


leflee h . Dew 
— ae B. R. between Matthews and I beaton ad judged upon a ſpecial 


_ 2 85 in verdict, I mylelt being de conſilio querentis, Intratur Hill, 
im, tor Y 

Which bis 5 Car. B. R. Rot. 46. 

entryislaw- g 

ful. Jo. 249. pl. 3. Mathews v. Wheſton, S. C. ſtates it as one day between the ſevera! 
leaſes. Agreed per tot. Cur, that though the general cuſtom of the realm allows a copyholder to 
make a leaſe for a year, yet this ought to be a leaſe in præſenti, and he cannot make another for 
another year in reverſion, and that when the ſurrender was made to the lord this leaſe was void 


againſt him, and his intereſt diſcharged, without preſentment and ſeizure tor the ſorleitute. 


6. The cuſſom was, that if a copybelder makes a leaſe for more 
than one year, that he Hall forfeit his copyhild, A cop) holder 
committed ſuch a forfeiture, and afterwards the lord leaſed the 
manor for years, and leſſee entered for the forfeiture; but per 
Weſton, it was held it was not lawful, tor though the heir 
may enter in the time of his anceſtor for a condition broken, 
becauſe he is privy in blood, yet the leſſee cannot ſo do, for 
he is a ſtranger; but per Dyer if the forfeiture is preſented 
by the homage, and enrolled in the court-rolls, the leilce 
may afterwards enter, becauſe by the forfeiture the copyho!d 
eſtate was determined. 4 Le. 223. pl. 359. Mich. 9 El:z. 
B. R. Anon. 

Cilb. Treat. 7. Tws coparceners copybolders, the one made a feoffment in fee, 
of Ten. 234. The lord made a leaſe of the manor. The leſſee ſhall not take 
Og advantage of this forfeiture, becauſe he is not privy in title; 
L 143 ] Put if the leſſer dies, the heir ſhall take advantage. Lat. 22;. 
and ſays the Cites it as agreed in Harper's Rep. 18 Eliz. | 


reaſon of 

the diverſity ſeems to be, becauſe waſte is a prejudice to the lord only, for the time being at leaſt, 
and is not ſo great a prejudice as feoftments, {and fo it ſeems of other forfeitures a denial of tent, 
Suit of court &c. & a fortiori theſe forfeitures, for the denial doth no way prejudice the ſuccet d- 
ing lord) but feoffment diveſis the lord of his freehold and inheritance, which being ſtanding preju- 
dices the lord, he ought to have remedies as laſting as the harm that is done to him, Cure, if 
the leſſor outlives the leaſe, whether he may take advantage of the forfeiture, Lat. 226. 
Trin. 22 Jac. Cornwallis v. Horwood S. P. dubitatur, aud ad, ornatur. Palm. 416. Caru- 


Wallis v. Hammond, S. C. dubitatur. 


— — 
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After a for- 8. Leſſee for years of a manor ſhall not take advantage of a 
— - ng forfeiture = not doing fealty ; per Popham. Ow, 63. Mich. 
liz, in Caſe of Eaſt and Harding. 


lord leaſed 39 & 40 

manor 
for years; per Weſton, leſſce cannot enter for the forfe:ture ; per Dyer, if the forfeiture be pre- 
ſcented by the homage, and inrolled in the colurt-roils, leſſee may afterwards enter, tor by the 
forfeiture the copyhold is void and determined. 4 Le. 223.——— He ſhall take advantage of the 


forfeiture without any preſentment by the homage, per Warburton J. Arg. 2 Browul, 197- * 
f 10 ja. 


Copyhold, 


10 Jac. C. B. in caſe af Rowles v. Maſon. 
Cro. C. 233, 234. Pl. 15. Mich. 7 Car. B. R. Matthews v. Whetton. 


9. Copyholder made a leaſe for years, without licence, which is 
a forfeiture of common law, and afterwards the lord of the manor 
made a feeffment or a leaſe of the freehold of this very copyhold to 
another; adjudged, that the feoffee or leſſee ſhould not take ad- 
vantage of the forfeiture, becaule the leaſe made by the lord, 
before entry or preſentment, is an aſſent that the leſſee of the 
copyholder ſhall continue his eſtate, and ſo is in nature of an 
affirmance of the leaſe made, Owen 63. Mich, 39 & 40 Eliz. 
Penn v, Merrivall, 


the time of the anceſtor, and an alicnee in the time of the ſormer lord, 
229. cites S. C. 


10. If a copyboller maker a feeffment, and then the lord aliens, 
neither the grantor nor the grantee can take benefit of this 
forfeiture, Br neither a right of entry nor a right of action 
can ever be transferred from one to another, Co. Comp. Cop. 
66. ſ. 60. 

11. If tenant for life be of a manor, with remainder over in 
fee to a ftranger, if a copyholder commits waſte, and then tenant 
for life of the manor dies before entry, yet he in remainder may 
enter, for he had an intereſt in the manor at the time of the 
forfeiture committed, though he could not enter by reafon 
of the ſtate of tenant for life, which being determined, his 
entry is now accrued unto him for the forteiture committed 
in the life of tenant for life. Co. Comp. Cop. 66. ſ. 60. 
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The lord's leſſee may enter for a forfeiture, per Cur, 


S. C. cited 
by Levins J. 
2 Vent. 39. 
Paſch. 35 
Car. 2 C. B. 
and ſaid, 
that there is 
a difference 
between an 
heir taking 
advantage 
of a for- 
feiture 1n 


Gilb. Treat. of Tens 


Eilb. Treats 


of Ten. 316, 
S. P. cites 
Supplement 
to Co. 
Comp. Cop. 
170, 171. 
and ſays, 
that ſo it 
eems if 
tenant for 
life had 


aliened to another his eſtate, though neither he nor his grantee could take advantage of this for- 


feiture, yet after his death it ſeems that he in remainder might. 


12. Sometimes he that is neither lord of the manor at the 
time of the forfeiture committed, nor ever after, ſhall take benefit 
of a forfeiture, Co. Comp. Cop. 66. ſ. 60. | 


As if the 
rad of a 


manor 


grants 4 C0 


pyhold in fees 


and then grants frank- tenement or the inheritance of this copyho!! to a ranger, the grantee, though no 
lord of the manor, nor able to keep any court, ſhall take benefit of forfeitures made by the copy- 


holder; as if the copyhold do make a feottment leaſe, waſte, deny the rent * Co. Comp. Cop. 


66. ſ. 60. 


13. Regularly it is true, that none can take benefit of a forfei- 
ture but he that is lord of the manor at the time of the forfeiture, 
Co. Comp. Cop. 65. 1. 59. . 


1 
older 


for life; the 


{ord males 
a leaſe to 


Commence 


« wp the end, forfeiture, or determination of the eſtate for life ; the copyholder commits a for f exture g 


the lord will not enter; the leſſee may. Gilb. Treat, of Ten. 229. 


14. Adjudged, that where there is a copybolder for life, and 
the lord leaſes for years, and the copyholder commits a fortei- 
ture, the ſeſſee may enter for the forfeiture, Godb, 175. pl. 
241. Paſch. 8 Jac, C. B. Meers v. Ridout. 

15. If a copy holder makes a leaſe contrary to the cuſtom, 


and the lord dies before entry or ſeiſure for the forfeiture, he 
M 2 "os 
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or they in reverſion or remainder ſhall never take adyantage 
of the forfeiture committed before his or their time; per 
Cur. Cro. J. 301. pl. 6. Paſch. 10 Jac, B. R. Lady Monta- 
gue's Caſe. | | „ 
Gilb. Treat, 16. A ſucceeding lerd of a manor ſhall not have any ad- 
ot Ten. 234. vantage of forfeiture by waſte done by a copyholder in the 
cites & C. time of the preceding lord; reſolved. 2 Sid. 8, 9. Mich. 
1657. B. R. in the Caſe of Chamberlain v. Drake. 
Lutw. 799. 17. M. and A. two coparceners were ladies of a manor; a 
8. C. ad- copyholder ſuffers his houſe to be ruinous, and made a leaſe of bis 
1 copyhold fer 10 years. AH. dies. The copyholder dies, and his 
5:6. pl. 692. Wife entered, claiming her widow's eſtate, et bene, per Cur, 
Mich. 1699. For though this leaſe was a forfeiture, being a breach of truſt, 
Anon. S. P. TP. 
and ens id Yet It 15 a perſonal wrong as much as waſte, which cannot be 
be S. C. ad- transferred by deſcent, but muſt be took advantage of ty him that 
Judged by if wronged; but the eftate of the capyholder is not determined, be- 
— cauſe the lord may affirm it by acceptance of rent, and the elec- 
ly; but tron to affirm it or not, muſt be by both the parceners ; the thing 
Powell J. is entire, and therefore the ſurviving ſiſter cannot elect; per 
tate three Juſtices, 1 Salk, 186; 187. pl. 5. Trin. 8 W. 3. C. B. 


that a copy- 
holder was Eaſtcourt v. Weeks. 


but a tenant | ; a | 
at will in the nature of his eſtate, although his eſtate be ſo ſtrengthened by cuſtom, that fo long 
as he obſerves the cuſtoms of the manor, it is not in the power of the lord to defeat or determine 
it; but yet the copyholder might determine it when he pleaſed. That when a copyholder took 
upon him to make a leaſe for years his eſtate was determined, and if his eſtate was determined, 
the heir might take advantage of it as well as his anceſtor, but the other three judges being of 
another opinion, judgment was given for the defendant. 


18, Treby took this difference, That in ſome caſes an heir 
might tate advantage of a forfeiture, but that was of ſuch acts as 
were as well extinguiſhments of the copyhold eſtate, as forfeitures ; 
as where a copyholder levied a fine, ſuffered a recovery, or made 
a ferffment with tiver), there the copyhold eſtate was extin- 
guiſhed, becauſe the copyholder had taken upon himſelf to 
convey the freehold, which was inconſiſtent with a copyhold 
eſtate; but tubere a copyholder makes a leaſe for years, or com- 

 mits waſte, theſe are forfeitures at the election of the lord, 

. and therefore if he takes no advantage of them by entry, but 
| doth any act afterwards which admits him to be a copyholder, 
the forfeiture is purged ; as if he receives the rent, or accepts a 
ſurrender, or amerces him in his court, but in the other caſe no 

act of the lord can purge the forfeiture, becauſe in caſe of a 

fine, recovery, &c. the copyhold is utterly extinguiſhed. 
Therefore if the lord to whom the wrong is done, doth not 
make his election to make it a forfeiture by entry, his heir 
ſhal! never take advantage of it. He ſaid, he agreed with the 

opinion of Rolle, that a feefment with [without] livery, or A 

[ 145 ] bargain, and ſale without inrollment, are no forfeitures, becauſe 
imperfect conveyances, and not executed. Freem. Rep. 516, 


$17. pl. 692. Mich. 1699. B. R. Anon. 


(VU. c) 


Copphold. 


(U. c) Advantage of a Forfeiture. At what 
Time it may be taken. 


I. IF. copyholder makes a leaſe not warranted by the cuſtom, 
it will be a forfeiture before the le ſce's entry; per Anders 
ſon Ch. J. Mo. 185. in pl. 329. 

2. Offences which are apparent and netorious, of which the 
lord by common preſumption cannot chuſe but have notice, are for- 
feitures, es inſtante that they are committed. Co, Comp. Cop. 
63-1. $9; 

25 a if ty ſpecial cuſtom, upon the deſcent of any copyhold 
of inheritance, the heir is tied upon three ſolemn proclamations, 
made at three ſeveral courts, to come in and be admitted to his 
copyhold, if he fails to come in, this failure is a forfeiture 
10% facto. Co. Comp. Cop. 63. 1. 57. | 

4. So if a copyholder be ſufficiently warned to appear, and 
he fails, this is a forfeiture ipſo facto. Co. Comp. Cop. 63. 
$7. | 


(X. c) Where one and what Tenant ſhall take 
Advantage of the Forteiture of another Tenant. 


I, WHERE there is tenant for life, remainder for life of a 
copyhold, and the tenant for life commits a for fei ture, 
he in remainder ſhall not enter, but the lord ſhall have it during 
. the life of him hy whom it was forfeited, but this ſhall not de- 
ſtroy the remainder without an expreſs cuſtom in ſuch caſe; 
reſolved, 9g Rep. 107. a. Paſch. 10 Jac. Podger's Caſe, 


does not appear.— S. P. by Holt Ch. J. 2 Ld. Raym. Rep. 1000. Mich. 


2. A copyhold was granted to A. fer life, and afterwards 
according to the cuſtom, the rever/ion to B. for life, imme- 
mediately after the death, ſurrender, forfeiture, or other determi- 
nation of the eftate of A. who was afterwards attainted of felony. 
The lord did not enter, and the king pardoned A. Afterwards 
B. in reverſion entered, and adjudged lawful; upon which error 
was brought in the Exchequer-Chamber, and the error aſ- 
ligned was, that the reverſioner for life could not take ad- 
vantage of this forfeiture, but that the lord ſhould have 
entered, and ſo have determined the eſtate of A, and then B. 
the reverſioner might have entered on him, but all the Court 
held, that the eſtate for life was determined by the attainder, 
becauſe a copyhold is but a tenancy at will in the eye of the 
law, and the attainder determined his will, ſo that he is diſ- 

abled to hold any eſtate, and then he in reverſion may tak? 
advantage of this determination. 3 Lev. 94. Mich. 34 Car. 2. 
dtrode v. Denniſon. | 


M 3 


cannot hold it againſt his own grant. 


3. If 
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2 Brownl. 


157. Bicknel 


v. Tucker. 
S. C. & S. P. 
by Coke 

1 Brownl. 
181. 8. C. 
but S. P. 

2 Ann. 


2 Jo. 189. 
Beniſon v. 
Strode S. C. 
accordingly. 
—2 Show. 
150. pl. 133. 
S. C. adjor- 
natur, —— 
Skin. 8. S. C. 
argued. 

Sed adjor- 
natur. Ibid. 
29. pl. 5. 
S. C. ad- 


judged, and 


the whole 
court held, 
that the en- 
try of him 
in remain- 
der was 
good; and 
that the lord 


— 


- wn . 


146 Copphold. 
3. If there be a cefyhell eſtate for life, remainder to B. if 


tenant for life forfeit, it is not ſuch a determination as to let 
in the remainder, but the lord ſhall enjoy it during the life of 
tenant for life. 12 Mod, 123. Paſch. g W. 3. Head v. Tyler, 


(Y. c) Forfeiture. Of how much it ſhall be. 


n. A IFidow copyholder durante viduitate, according to the 
189. pl. 226. cuſtom, /owed the land, and before the corn was ſevered 
1 ſhe married; adjudged that the ird fall have the crap, becauſe 
S. C. ad- her eſtate was determined by her own act. So if ſhe had 


judged that leaſed the land for years, and afterwards married, the leſſee 


11 having firſt ſowed the lands, he ſhall not have the corn, for 
have the though his eſtate is determined by the act of a ſtranger, yet 


corn; but he ſhall not be (as to the firſt leflor) in a better caſe than 


held, chat his leſſor was. 5 Rep. 116. Hill. 44 Eliz. B. R. Oland's 
it be bad Cale. | 

leaſed the | rs 

land, and the leſſee had fown it, and then ſhe had ma ried, and the lord had entered, yet the 
leſſee ſnould have the corn. Mo. 394. pl. 512. Oland v. Burdwick S. C. adjudged that the 
lord ſhall have the corn, and not the wife; but otherwiſe it her eſtate had ended by death, divorce 
&c.——Cro. E. 469. (bis) pl. 10. S. C. adjudzcd for the lord againſt the baron by Popham and 
Clench, contradicente Fenner, & abſente Gawdy. h 


ie LZ. e] In what Caſes a Forfeiture of Part ſhall 
be a Forteiture of the whole, 


=: "SIA F a copyholder makes a ferffment of an acre of land, par- 
waſte done, cel of his copyhold, all the copyhold is not forfeited 
_ by this, but only that acre, P. 41 El. B. R. between Fuller 
F = g and Terry.] SP | 
Trin. 26 | 

Eliz. B. R. Taverner v. Cromwell, where ſeveral acres are held by ſeveral copies, and by ſeveral 
rents, for though they are all in one and the ſame hand, vet every acre is held ſeverally, and to 
_ every acre there is a ſeveral condition in law tacitly annexed, ſo that the forfeiture of the one can- 
not be the forieiture of any one of the others; for the ſeveral conditions in law enſue the ſeveral 
tenures. So where — copyholds are granted by ane copy, and ſeveral habend. and everal red- 
dendums for every of them, but they all began at one time, and were to end at one time held the for- 
feiture of one is not the forfeiture of the other, for they are ſeveral grants and as feveral copies. 
Cro. E. 353. pl. 10. Mich. 36 & 37 Ebz, C. B. Taverner v. Lord Cromwel.— 4 Rep. 27. a. b. 
Pl. 8. S. C. & S. H. reſolved per tot. Cur. where the lord admitted the tenant tenendum per au- 
tiqua ſervitia inde prius debita et de jure conſueta, or to ſuch effect, and A. commits a forfeiture in 
Bl. Acre, he ſhall forfeit this only ; tor the tenendum. reddendo ſingula ſingulis, doth continue the 
ſcveral tenures. Supplement to Co. Comp, 74. ſ. 10. cites S. C. — Ibid. 65. I. 59. S. P. 


oe (13 


[2, If a copyholder cuts down a tree which grows upon an 
acre of land, parcel of the copy hold; this is a forfeiture of all 
the copyhold, becauſe the trees are to be employed in build- 
ing and reparation of the houſes and copyhold, and therefore 
by the doing of waſte all the copyhold is impaired, P. 41 El. 

| B. R. between Fuller and Terry. | 

. 147 ] 3. As to forfeiture of a part being a forfeiture of all, as by 

_ 35. waſte or feofiment, or denying of rent &c. it is not material 
g. cites DET : 

& C— whether the c:Þyhulds are in one or ſeveral copies, but only 1 

. x | | ther 


— 
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ther the tenure be one or ſeveral. 4 Rep. 27. b. ſays it was ſo _ Treats 
adjudged upon demurrer. Hill. 35 Eliz. C. B. in Caſe of 2 
Taverner v. Cromwell. | Lexcuſtum. 
| that by 

feoffment of part ſo much only is forfeited, but i/* waſte be committed in part, the whole by the 
ſame tenure is forfeited, for that goes to the deſtruction of the houſes, and ſo of the whole copy- 
hold eſtates, but If there be no building, quætre; for he ſays it ſeems unreaſonable the that waſte 
in part ſhould be a tortetture of the whole, and ſo he ſays it ſeems in caſe of feoftment of part. 


S. P. as to the waſte in cutting trees in three acres, that it is a forfeiture of all the lands granted 


by that copy; per Cur 3 Keb. 641. pl. 47. Paſch. 28 Car. 2. B. R. n cafe of Paſchallv, Wood. 
Gilb Treat of Ten. 2 4 cites S. C. and ſays, that if a copyholder be ſeiſed by force of 
ſeveral copies of ſeveral parcels, by feveral tenures, if he commit a forfeiture in one, it is no for- 
feiture of the reſt ; as if he commit waſte in part of black acre, it is a forteiture of all that acre, 
and by the ſame reaſon, if waſte be committed in one acre, it is a forfeiture of -0 acres, if held 
by one tenure, for the condition in law annexed to the whole eſtate is broke. and ſo the lord may 
enter for the forfeiture; but where there are ſeveral tenures, though they be in the hands of one 


— 


copyholder, there are ſeveral conditions in law annexed to the ſeveral parcels, and therefore tne - 


breach of one is not ſo of the other, If ſucha copyholder ſurrenders to the uſe of another, and the 
lord admits him by one copy, tenend. per antiqua ſervitia, the ſeveral tenures remain; but if the 
admittance were by one tenure, then it ſeems a forfeiture of part would reach the whole, becauſe 
the condition in law is but one; ſo if ſeveral copyholds eſcheat to the lord, and he grants them 
«Zain, tenend. per antiqua ſcrvitia to A. and he commits a forfeityre in part, this extends not to 
the whole. | 


4. If ſeveral copyholders eſcheat to the lord, and he regrants them 4 Rep. 27. 
by one copy, the forfeiture of the one is not the forfeiture of 
the other. Co. Comp. Cop. 65. ſ. 59. g 


(A. d) Forfeiture. What ſhall be a Diſpen- 
ſation or Excuſe thereof, and by whom it 
may be. 


I. A Copyholder committed waſte, and aft-rwards the lord — 2 
accepted of the rent, the queſtion was, whether ſuch , 
acceptance barred him of his entry for the forfeiture? Cook which extin= 
argued that it ſhould not, for this being a condition in law, 22 = 
which when broken the eſtate of the copy holder is thereby addegtance 
merely void; and the Court agreed that the copyhold was in of rent 


the lord preſently by the forfeiture. Sed adjornatur, Mich. will not 


25 & 29 Eliz. B. R. Godb. 47. pl, 58. Mich, 28 & 29 Eliz. — a 
| B. R. Anon, but other- 


wiſe where it is a naked forfeiture. Gilb. Treat. of Ten. 316. 


1 S. C. cited 
2. Steward's refuſing to admit is a good excuſe, Le. 100. ee 


Pl. 128. Paſch. 30 Eliz. B. R. Rumney v. Eve. to Co. 
Comp. Cop, 


73. ſ. 10. for there was no negligence in the party, he having prayed to be admitted. 


; . . „ ad. Cilb. Treat. 
3. The father commits a forfeiture and dies, the ſon 15 ad. © ra 


mitted as heir by deſcent, This purges not the torfeiture, dies 8. G. 
becauſe the father dying ſeiſed of no eſtate, the fon cannot and ſays it 
be admitted to any. Toth. 107. cites 30 Eliz. Smith v. feems un- 


re aſonable, 
„ for he thinks 
that the an- 


ctſlor died ſeized of an eſtate, becauſe nothing removes the legal eſtate and intereſt out of him but 


te lord's ſeiſure. 
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148* - Copyhold, 


And where after the father's death the lord ſeiſed an heriot he could not afterwards avoid the 
heirs eſtate for that forfeiture, becauſe the taking the heriot on the father's death allowed of a 
dying ſeiſed. Toth. 107. cites Hill. 1592. Bacon v. Thurley. 


Gilb. Treat. 4. If a copyholder makes default at court, and he is there 
* amerced, though the amercement be nt e/treated or levied, 
yet it is a diſpenſation of the forfeiture ; Held. Le. 104. pl. 
136. Mich. 30 Eliz. B. R. in Sir John Braunch's Caſe. 

Cro.E.292. 5. The queſtion was, whether the diſmembring of the in- 
pl. 5.5. C. heritance from the copy hold land, by the feoffment of the manor, 
— has diſabled every perſon from taking advantage of any for- 
appear. feiture, and it was agreed with this difference, that all ei- 
Ow. tures which accrue by reaſon of matters of the court, are diſcharged, 
63, - — but not forfeitures at common law, as waſte and leaſes to the diſ- 

nd Popham k | 6 | 
ſaid, that Heriſon, but that the feoffee, as to ſuch as are done in his 
the feoffee time, ſhall enter and take advantage of them. Mo. 392, 
EI 393 pl. 508. Hill, 37 Eliz. B. R. the 4th point in Caſe of 


—.— aſt v. Harding. 


advantage 
feitures belonging to land, as in caſe of feoffment and the like, but not for not doing fealy. 


of all for- 


6. If the lord does any thing whereby he doth acknowledge 
him his tenant after forfeiture, this ac#nowledg ment amounts 
te a confirmation; as if he diſtrains upon the ground for rent 
due after forfeiture, or he admits after the forfeiture, or the 
like, theſe are e/toppels to the lord, ſo that he can never enter, 
fo the lord have notice of ſuch forfeitures before any ſuch act 
which may amount to a confirmation be done; yet ſome make this 
difference, that theſe forfeitures only which deſtroy not the capyboli 
are confirmable by ſubſequent acknowledgment, and not thoſe 
Ferfeitures which tend ta the deſtructions of a copybold, as if the 
copyholder makes a feoffment, by this the copyholder is de- 
| fireyed, and therefore no ſubſequent acknowledgment of the lord 
will ever ſalve this fore. Co. Comp. Cop. 66. ſ. 61. 

7. A copyholder levies a fine, makes a feoffment, or ſuffers a 
common recovery, Which deſtroys the eſtate; in ſuch caſe 10 
acceptance of the rent, or ac dane by the l:rd ſhall be available 
to make the eſtate again good; but where the cuſtom of the manor 
only is broken, as if the copyholder makes a leaſe of his copyhold 
lands tor more years than one year, or denies to pay his rent, or 
denies to be ſworn of the hamage, or commits waſte, there his 
eftate may be afterwaras confirmed, and there; and in ſuch caſes 
the acceptance of the rent by the lord will amount to a confirmation 
of the firſt eſtate. Supplement to Co. Comp. Cop. 76. ſ. 11. 

8. In ſome caſes, where an eſtate of a copyholder is for- 
feited by law, yet by cuſtom, and the aft of the lord in his court 
of the manor, the forfeiture may be mitigated, and the land ſhall 
be utterly forfeited or deſtroyed ; as where the cuſtom is, that 
for waſte copyhoid ſhall be forfeited, a cuſtom to amerce the 
tenant for the waſte done, and to diſtrain for the amercement 
will be a gd cuſtom to mitigate the forfeiture of the copy hold. 
Supplement to Co. Comp, Cop. 76. ſ. 11. | 

| 9. A 


Copphold. 


9. A copy bolder commits voluntary waſte, and afterwards 
the lord receives the rent without taking notice of the waſte, this 
has purged the forfeiture, per Ch. J. King at Wincheſter aſſizes, 
and the old diſtinction between permiſſive waſte and voluntary 
doth not now obtain, but in each caſe the receipt of the rent 
purges the forfeiture, 


1 


+143 


Cro. J. 166, 
pl. 4 Irin. 
ac. in 

caſe of 
Mantle v. 
Wollington. 


S. P. was 


made a 
queſtion but 


no reſolution was given therein. Supplement to Co. Comp. Cop. 76. f. 11. cites S. C,—— 
1 Salk. 186, 187. S. P. held that the eſtate of the copyholder was not determined, becauſe the lord by 


acceptance of the rent Sc. might affirm it. 


10. If copyholder commits a forfeiture, and dominus pro tem- 
pore of any legal title, though ar will, grants afterwards an ad- 
mittance, this is a diſpenſation of the forfeiture, not only as to 
himſelf, but as to him in reverſion; for he may make voluntary 
grants; and ſuch a new grant and admittance amounts to an 
entry for the forfeiture, and a new grant, But a lerd by wrong 
or by diſſeiſin cannot by ſuch admittance purge the forfeiture ſo as 
to bind the rightful lard, Lev. 26. Paſch. 13 Car. 2. B. R. 
Miifax v, Baker. "Ho 

11. The lord after acceptance of the rent cannot enter upon the 
leſſee of a copyholder ; per Twiſden J. in evidence to a jury at 
the bar, Keb. 15. pl. 43. Paſch. 13 Car, 2. B. R. Garrard 
v. Liſter. 

12. Where there is an actual entry by the lord in the life 
of the copy holder fer a forfeiture by him, as by cutting down 
timber and ſelling it, no acceptance after will purge the forfei- 
ture; and though it never was preſented by the homage, it is not 
material, it being a thing notorious, 3 Keb. 641. pl. 47. Paſch. 
28 Car. 2. B. R. Paſchal v. Wood. 

13. A copyholder cut timber and fold it, and died. The 
ſucceeding lord brought ejectment. The defendant pleaded, 
that in treſpaſs brought by him the lord (now plaintiff) f. 
fir taking a heriot; and per Cur. juſtification for heriot ſervice 
on ſeiſin of the anceſtor is an acceptance of the heir as tenant, 
and purges the forfeiture; but otherwiſe of an acceptance, 
juſtification, or avowry for heriot cuſtom. 3 Keb. 641. pl. 
47. Paſch. 28 Car. 2. B. R. Paſcall v. Wood. 
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tenant, elſe the lord could not have a heriot ; the reaſon for the difference ſeems to be, becauſe 
in accepting of heriot ſervice, be admits the heir tenant, but in accepting heriot cuſtom, he only 
admits the tenant died ſeiſed, ſed quære; for it ſeems to me tc be a diſpenſation; for he admits 
him to be tenant after the forfeiture committed, and therefore if the lord accept ot any ſervices 
aſter he knows of the forfeiture ; it is a diſpenſation; for why ſhould not the acceptance and 
acknowledgment of the tenant to be tenant after a forfeiture, as well diſpenſe with a forfeiture, 
28 acknowledgment of the heir to be a tenant. 


14. It ſeems, that if the lord accepts a ſurrender from a tenant 
who has committed a forfeiture, this is no diſpenſation or bar to 
the entry of the lord or his leſſee, if the cauſe of forfeiture be 
ſuch as the lord might well be ſuppoſed ignorant of, otherwiſe 
not; as making a private /za/e, and fo is Cro. C. 233. Mat- 


But an ad- 
nion by 
the lord 
diſpenſeth 
with a for- 
mer forfei- 


thewt v. W belton; but for failure F ſuit of court, on non-pay- = — 
ment of rent Sc. it is other wiſe; becauſe he cannot be pre- 2, Elis. 
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149 Copyhold. 
Cletk . ſumed ignorant of it, 2 Vent. 38, 39. Paſch. 35 Car. 2. C. B. 


—— «20h Lord Cornwallis's Caſe. 
Lord Corn- 


walks Caſe was, that a copyholder commits treaſon, and then ſurrenders into the Lord's hands to 
the wjc of ome of his children, who were admitted, the queſtion was, if this were ſuch a forfeiture 
as the lord was bound to take notice of, and the court inclined, that the lord ua not be preſumed 


to take notice in this caſe, as he ſhall in tie caſe of failure of ſuit of court, non-payment of rent Se. 
2 Vent. 38, 39. ut ſupra. 


15. A copyholder fir life ſuffered his houſe to be ruinnus, and 

made a leaſe fir 10 years, It was admitted per Cur. that theſe 

' were both cauſes of forfeiture, and 3 Juſtices held, that the 

eſtate of the copyholder was not determined, becauſe the 

lord by acceptance of the rent Cc. might affirm it. 1 Salk. 186, 
187. pl. 3. Trin. 10 W. 3. C. B. Eaſtcourt v. Weekes. 


[ 159 ] (B. d) Forfeiture. In what Caſes the Lord 
| may enter without Preſentment. 


Offences 1. PRESENTMENT is not of neceſſity, but for the Jord's 


which are better inſtruction of his title, and he may, if he will, 


——_— take advantag- of a forfeiture before the preſentment. Cro, 
preſentment E. 499. pl. 19. Mich. 38 & 39 Eliz. B. R. Eaſt v. Hard- 
re ticn — 

1 


Common pre- 8 
e the lord cannot of himſelf have notice of without notice given; as if a copyholder commits 
felony or treafon, or be outlawed, or excommunicate, or in any other court endeavours to intitle any 
ether lord ts his copyhold, or it he aliens H deed. Co Comp. Cop. 64. 1. 58. ——- Gilb. Treat. 
ot Ten. 231. favs Lord Coke's reaſon is of no cogency, for if he can take notice of them, why 
ſhould he not, ſince preſentment 15 not that which groves him title, but only lets him know what he 


hath a title to; hut howerer, 1 15 ſafe to get ſuch a thing preſented, and if there be a cuſtom or it 
ouſt be pu rſued. : | 


2. If a copyholder goes about in any other court to intitle any 
other lord unte his capybold; or if he aliens by deed, theſe, and 
the like, ought to be preſented. Co. Comp. Cop. 64. ſ. 58. 
3. There is a real and a perſonal forteiture of copyhold 
land; real is not neceſſary to be found by the homage, as 
was reſolved in BRock's Cask, perſonal — is neceſ- 
fary to be found. 4 Le. 241. pl. 393. Paſch. 8 Jac. B. R. 
in Ward's Caſe, 
Cro.C.233 4. Copyholder leaſes for one year, and for another year to 
pt. 15. Mat- commence a day after the firſt year &c. and after furrenders 
_ bis cepybeld to the lord; the lord enters, and grants a leaſe for 
E. C. ad- years; the leaſe by the copy holder was a forfeiture, and when 
judged. the ſurrender was made to the lord, this leaſe was void againſt 
him, and hi entere/t dilcharged without preſentment and fet- 
ſure for torfeiture by which his entry was lawful, and his leaſe 
for years good. Jo. 249. pl. 4. Mich. 7 Car. B. K. Mat- 
thews v. Wheſton, 
5. If there be a copyhold tenant for liſe, the reverſion to the 


lord, and the tenant commits a forfeiture, the lord may 1 * 
the 


0 


Copyhold, 


the eſtate to another before any ſeiſure; for it is a determin- 
ation of the will, and the eſtate immediately in the lord as 
in his reverſion. Lev. 26. Patch. 13 Car. 2. B. R. Milfax v. 
Baker. | 

6. Steward of a manor need not have an expreſs authority in 
writing to make a demand and entry upon refuſal to pay a fine 
for admittance of a copyhold tenant, and it is not neceſſary 
for the ſteward to make a precept for the ſeiſure, but the de- 
mand muſt be perſonal. 2 Mod. 229. Patch. 29 Car. 2. in 
Scacc. Irotter v. Blake, 

7. The lord doth not always make an a#ual entry, but 
generally a precept to the /teward to ſeiſe the land, and that is 
a ſign the lord hath a right, and that is in nature of a Habere 
Fac. Poſſ. and does not give title, but ſuppoſes it, becauſe the 
copyhold is determined, or rather, becauſe it appears to be 
determined by the preſentment that is made of ſuch a forfeiture ; it 
is quite different from an entry which veſts an eſtate, and it 
is the preſentment (if any thing) ſeems to determine the 
eſtate, for = 1.280 to ſeiſe is in the 3 of an execution; 

r Lord Ch. J. 2 Show. 152. pl. 133. Hill. 32 & 33 Car. 2. 
B. R. in Caſe of Benſon v. Strode. 1 ng 

8. If copy holder commits wa/e the lord may leaſe without And per 
an entry; per Dolben J. 2 Show. 152. pl. 133. Hill. 32 & Fenton 


33 Car. 2. B. R. in Caſe of Benſon v. Strode. — 


treſpaſs, 
and peradventure no entry is needful to maintain an action for the meſne profits, Skin 4 lick, 
33 Car, 2. B. R. Benclon v. Strode. 


(C. d) Forfeiture. To what Time the Forfei- { 151 J 
ture ſhall have Relation. 


1. IF a copyholder makes a leaſe for years to commence at Cro, E. 499. 
Michaelmas, it is a forfeiture preſently, per Hutton J. pl. 19. 

and none denied it. Het. 122. Mich. 4 Car. C. B. Harding 2 

v. Turpin. B. R. Eaſt 

| | v. Harding. 
If is a forfciture before the entry of leſſee. Per Anderſon Ch. J. Mo. 185. pl. 29 


2, Though no advantage can be taken of a forfeiture for 
treaſon till attainder, yet after attainder it has relation, and 
the committing the treaſon is the forfeiture, Per Levinz ]. 
2 Vent, 39. Paſch. 35 Car. 2. B. R. in Lord Cornwallis's Cate, 


(D. d) Where the Forfeiture ſhall be to the 
King. 


1. 35 Eliz. ENACTS, that Popiſh recuſants above 16 years 
cap. 2, ſhall within 40 days after their conviction repair 
to tbeir uſual dwelling, and not remove above 5 miles from thence, 
in pain to forfeit all their goads, and their lands and annuities, 
during life, 
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2. A copyholder Hall in this caſe alſo forfeit his eflate during 
life (if his eflate continue jo long) to the lord of the manor, if 


fuch lord be no recuſant convitt nor ſeiſed or poſſeſſed in truſt to 


the uje 75 a recuſant ; for then the queen ſhall have the forfeiture, 
3. If a copyhold given to ſuper/titions uſes comes to the king 
by the ſtatute the copyhold 1s deſtroyed, and the uſes void ; 


but the king does not thereby gain the freehold of the copy- 


hold, but that remains in the lord of the manor ; reſolved. 
Godb 233. pl. 322. Mich. 11 Jac. C. B. Bagnall v. Potts. 
4. The king grants the office of the cuſtody of a houſe tor life; 
this is a good leaſe for life notwithſtanding it is copyhold, 
and it is not neceſſary to recite in the grant that it is copy- 
hold ; and after the ellas, for life is determined, the 4ing may 
grant again by copy of court-roll the houſe and land, becauſe the 
king's grants ſhall be taken favourably, and not extended to 
two intents where there is no neceſſity for it, as there is not 
here, and we are not here to intend a collateral intent, and 
ſo the copyhold is not deſtroyed, for the law takes care to 
preſerve the inheritance of the king for his ſucceſſors, and it 
may be a benefit to the king to have it continue copyhold, 
viz. to have common &c. and his election is alſo deſtroyed 
if he may not have it copyhold ; adjudged. Sty, 272. Patch, © 
1657. Cremer v. Burnet, | | 


f 152 ] (E. d) In what Caſes of Forfeiture Equity will 


d 


2 Freem. 
Rep. 137. 
PL 179. 


relieve. 


I, TOUCHING copyholders Mr. Fitzherbert in his Natur, 

Brev, fol. 12. noteth well, that foraſmuch as he can- 
not have any writ of fal/e judgment, nor other remedy at com- 
mon law again/t his lord, and therefore if the lord will put 
out his copyholder that payeth his cuſtoms and ſervices, or 
will not aamit him, to whoſe uſe a ſurrender 1s made, or will 


nat hold his court for the benefit of his copyholder, or will 


exact fines arbitrary where they be cuſtomary and certain, the 
copyholder ſhall have a ſubpœna to reſtrain or compel him as 
the cafe ſhall require. Cary's Rep. 3, 4. cites D. 264. and 
124. Fitz. Subpœna. 21. „ 

2. The defendant would not admit the plaintiff to his copy- 
hold ; for that the plaintiff committed a forfeiture in cutting 
down woods upon the copyhold, the defendant | was] ordered 
to admit the plaintiff tenant, for that the defendant could net 
prcue that the ſame was done by the plaintiff's direct ions, but by 
a tenant, Toth/ 237, 238. cites 25 Eliz. li. B. Fol. 7d. 
Taylor v. Hooe. ö 

2. A forfeiture for cutting doton timber without licence, and 
employing it upon his copyhold was held relievable upon pay- 
ing a competent fine. Toth. 108. cites 1591. Per Clench 
J. in Cafe of Commin v. Kinſmill. 

4. Copyholder durante viduitate cut timber, and the copy- 
hold was ſeiſed for wilful waſte, Upon a bill by the widow 


for 


Copyhold, 
for relief, Bridgman K. declared, that in caſe of a wilful for- 


feiture he could not relieve, but upon the hearing directed an 
i ue, whether the primary intention in telling the timber was to 
&o waſte ; but as the order was drawn up, the iſſue to he tried 
was, if the ſuppoſed waſte was wilful or not; upon two ſeve- 
ral trials it was found for the plaintiff, and fo it was decreed, 
that plaintiff ſhould be relieved, and the defendant to deliver 
poſſeſſion, and account for the meſne profits. Ch. Cafes 95. 
Hill. 19 Car. 2. Thomas v. Porter and Bp. of Worceſter, 


152 
S. C. lays 
the Lord 
Kceper be- 
ing preſſed 
to alter the 
iſſue, he 
would not. 
— ch. 
Prec. 571. 
cites S. C. 
but ſaid 


there Arg. 


to be mon- 


rous, but recites it to be, that the lord had upon two trials at law recovered verdicts, and that 
he was decreed not only to account for the meſne profits, but alſo to pay colts, ¶ But it ſeemed 


to be miſquoted. Vide. | 
waſte to commit a forfeiture. 


5. The grandſon and heir of a perſon convicted and exe- 
cuted for felony, by which his lands were ferfe:ted to the lord 
of the manor, brought his bill for diſcovery and delivery of 
certain old deeds which the lord had got into his cuſtody, and 
which were relating to the lands, and were formerly in the 
hands of the plaintiff's anceſtor ; the Court retained the cauſe 
to enable the plaintiff and his heirs to the uſe of the depoſi- 
tions therein at any trial at law, and defendant to do the 
ſame, and plaintiff to have recourſe to the rolls &c. of the manor, 
and have copies, paying for the ſame, and as many to be pro- 
duced at a trial at plaintiff's coſts as plaintiff required. Fin. 
R. 249. Paſch. 28 Car. 2. Draper v. Zouch, 

6. A. having two cepyholds within the ſame manor, cut tim- 
ber on one, and repaired the other with it; the lord had brought 
ejectment and a verdict for the forfeiture, A. is relieved 
againſt the forfeiture, but ordered to pay coſts both at law 
and here. 2 Vern. R. 537. pl. 481. Hill. 1705. Naſh v. E. 
of Derby. 


7. A tenant by copy /etting a copyhold tenement fall down 
after repeated admonitions and preſentments of the jury of 
the waſte for ſeveral years together, and the copyhold being 


2 Vorn. 664. pl. 390. Arg. cites S. C. of an iſſue, whether 


Ibid. 665. 
cited S. C. 
Ch. 
Prec. 574. 
cites S. C. 
and ſays, 

there was 


only a miſe 
take whether the ſteward or the woodman ſhould ſet out the — fed 
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2Vern. 664. 
pl. 599. 
Mich. 1710s 
Cox v. 
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ſeiſed for a forfeiture, brought a bill, but Lord Harcourt Higtord. 
would not relieve him, becauſe on theſe circumſtances it was S. C. fays 


equal to voluntary waſte. Ch. Prec. 574. cites it at the Caſe _ 5 
ot Con v. Hickford. a ruleot 


court to pay 

| _ colts, and to 

repair, but he not repairing the bill was diſmiſſed. Equ. Abr. 121. pl. 20. S. C. ſays 
that after ſix ſeveral preſentments upon him to repair it, and an eutry by the lord for the forfeiture 
he brought an ejectment; and when upon the trial, a rule was entered into by conſent, and 
made a rule of court, that upon payment of 4L to the lord for his coſts, (which were not a qth 
part of the coſts he had put the lord to) and putting the eſtate into repair, he ſhould be admitted to 
u again, yet he never complied with the rule, nor made any offer of coſts to the lord, but inſtead 
ot that brought another ejectment, and was nonſuited ; and now, after g or 10 years time more, 
brings his bill, and had been ſeveral times amerced for not appearing at the court, and refuſed 


to do fealty, either upon oath, (or being a Quaker) upon affirmation, and upon theſe circumitances - 


Lord Keeper declared he ought to have no relief, or if he were to be relieves, yet it muſt be upon 
payment to the lord of all his coſts, and putting the eſtate into good repair, which would be more 
charge to him than his intereſt in the eſtate would be worth, having only an eſtate for life therein, 
and diſmiſſed the bill, but with coſts ; and Lord Keeper likewiſe declared, that though this were 
a voluntary waſte and forfeiture, (againſt which it was objected this court never gave relief yet = 
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thought the rules of equity not ſo ſtrict, but that relief might even be given againſt voluntary walle 
and forfeiture, 


Ch. 74 8. Forfeiture by a quaker for not doing ſuit and ſervice was 
a relieved. Cited 2. Vern. 664. pl. 590. Mich. 1710. as the 
fear, /alty Caſe of Cudmore v. Raven. 

was rehioved | 


on the circumſtance of the caſe, cites it as the caſe of Edmdre v. Craven. i 


9. Copyholder made leaſes not warranted by the cuſtom, and 
worked a quarry of ſtone without à licence, and died, having on 
his marriage ſurrendered to the uſe of himſelf for life, with 
remainder to his firſt and other ſons in tail male, remainder to 
himſelf in fee, but no admittance was made on ſuch ſurrender. 
Afterwards his ſon and heir cut dern trees, and mcloſed ſome of 
the land, notwithitanding ſeveral admonitions from the lord, 
who brought his ejefment, and bad a Firditt as for a forfeiture, 
On a bill brought by the copyholder for relief, Lord Maccles- 
field, was clear, that there was 7.0 feundation for equity to in- 
terpoſe; that making a leaſe fir years without licence was a 
forfeiture, as it was a determination of his will, and though the 

ard ſhould refuſe to grant juch licence, vet the tenant has no 
remedy, nor would this Court compel the lord to grant ſuch 
licence; that the cuſtoms are in the nature of the limitation of an 
eftate which determines on the breach of them, that a, 
. there were ſame equitable circumſtances in this cafe, this court 
cannot interpoſe, which would be to repeal and deſtroy the 
law. Ch. Prec. 568. pl. 347. Trin. 1721. Sir H. Peachy v. 
D. of Somerſet. | | x 
10. In caſe of nan- payment of rent or fine, Chancery may re- 
lieve a copyhold tenant; for the eſtate in ſuch caſes is but in- 
nature of a ſecurity for thoſe ſums, and the lord may be re- 
compenſed in damages; per Lord Macclesfield. Ch. Prec. 
572. Trin. 1721. in Caſe of Sir Hen, Peachy v. Duke of 
Somerſet. | | | 
11. A. a copyholder by ſurrender is to be only tenant for life, 
then to his fir/t and other ſons in tail male ſucceſſrvely, remainder 
to himſelf in fee, but no admittance is made on ſuch ſurrender, A, 
commits a forfeiture; it was held clearly, that A. continued, 
and was to be conſidered as abſolute tenant to the lord, and 
though A. having a ſon was but a truſtee for him of the in- 
heritance of theſe lands, yet the whzle inheritance quoad the lord 
was in A, and any act of forfeiture done by A. would bind 
L 154 | the inheritance, becauſe there muſt be always ſome tenants 
to anſwer for the whole; but if there had been an admittance 
of A. for life, and of the ſon in remainder, becauſe they come 
a as it were by two diſtin grants from the lord himſelf, the 
acts of the one will not affect the other; but till there is 
an admittance on ſuch ſurrender, the lord is not bound to 
take notice of it, but the tenant has the ſame eſtate as before 8 
to all intents and purpoſes, and the rather, becauſe the iord | 


has no means to compel him to. come in and be admitted on ſuch . 
ſurrender, 


Copphold. 154 


ſurrender, but if the /n ſhould bring a bill again . and the 
lord, to compel an admittance purſuant to ſucb ſurrender, it might 
come then to be conſidered, how far this forfeiture of the 
father's ſhould affect the fon. Ch. Prec. 472. Trin. 1721. 
dir H. Peachy v. D. of Somerſet, 


(E. d. 2) Forfeiture. How to be proved. 


I. FOE a lord of a manor to avoid a copyhold eſtate for a 

forfeiture by making of a leaſe of his copyhold land, 
contrary to the cuſtom, there ought for to be very direct, and 
certain prof made of a certain leaſe, with a certain beginning 
and ending with it, and ſo in like manner of any other thing 
ſuppoſed to be ated and done by a copyholder, and. contrary 
to the cuſtom of the manor, thereby to make a forfeiture of 
his copyhold eſtate; this muſt all appear certainly to the 
Court, and the oath of ranger made in the lord's court to this 
purpoſe, ſhall not be of any force or effect to prove a forfei- 
ture, eſpecially when the copyholder ſtill continues in poſ- 
ſeſſion, and fo dies ſeiſed of his copyhold eſtate, and this never 
came in queſtion till after his death; and if ſuch a preſent- 
ment, as this was, in the lord's court ſhall be allowed of, 
upon ſuch an oath made by a ftranger, as to make a fortei- 
ture of a copyhold eſtate, every copyholder then might be in 
continual danger to loſe his copyhold. Bullt. 189, 190. 
Paſch. 10 Jac. Hamlen, als. Lord Montague's Cale. 

2. The Court did alfo clearly agree, that if the copyholder 
did promiſe for to make ſuch a leaſe, and it is not proved in 
facto, that he did make the ſame, this is no cauſe for to make 
a forfeiture of his copy hold eſtate, Bulſt. 190. Paſch. 10 Jae. 
Hamlen v. Hamlen. 


F. b! What Thing will be an Extinguiſbment 


| | Thisin R 
of a Copyhold. 5 i leer ( 
| in fol. 510, 
[t. THE ſeverance of the freehold and inheritance of the land, 2 __ 


held by copy of the manor does not extinguiſh or C.. dne 
determine the copyhold eſtate, for the cuſtom hath eſtabliſhed reſolution. 
his eſtate, ſo that the lord cannot ouſt him ſo long as he pays 4 Rep, 


* 6. b. pl. 

and performs his cuſtoms and ſervices, Co. 2, Lane 17. re- r 

ſolved.] | B. R. 
Caſe of 


Melwich and Luter S. P. reſolved. Cro E. 10g. pl. 10. S. C. & S. P. reſolved, The 
lord by this act cannot, without the concurrent act of the copyholder himſelf, determine the 
eſtate and intereſt which the copyholder has in his copyhold, and therefore the [ 7 ] 
ſeverance of the freehold and inheritance of the land holden by copy of court roll . 55 

(being done by the act of the lord) doth not determine the copyholder's eſtate, or extinguiſh the 
copyhold; for although that the eſtate of the copyholder be but an eſtate at will, viz. Ad 
voluntatem domini ſecundum conſuetudinem manerii, yet cuſtom has ſo eſtabliſhed the eſtate of 


| the copyholder, that he is not removable at the will of the lord, ſo long as he performs the cuſ- 


toms and ſervices. —— Supplement to Co. Comp. Cop. 73. ſ. 8. cites 2 Rep. 17. in Lane's 


Calc, and 4 Rep. 21 B 's Caſe, If the copyholder will join with the lord ina deed of 
c. and 4 Rep. 21 Brown's Caſe PY J9 ſcolfment 
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feoffment of the manor, thete, by that act of them both, the copyhold is extinct, as it was ſaid 
by the Lord Anderſon. Ch. J. Paſch. 24. Eliz. C. B. Supplement to Co. Comp. Cop. 73. i. 8. 


Gould{b. [2, If a copyholder in fee accepts a leaſe for years of the ſame 
3 land from the lord, this determines his copyhold eſtate, Co. 2. 
by the Lane 16, b. 17. reſolved. ] 

court, and - 

all the ſerjeants. S. P. agreed per tot. Cur. Godb. 11. pl. 16 Paſch, 24 Eliz. C. B, —— 
S. P. aid Arg. to have been adjudged. Cro. J. 84. pl. 8. Mich. 3 Jac. S. P. by Dodridge 
J. 3 Bulit. 81. Bulſt. 32. S. P. per tot. Cur. Anon. 4 Rep. 31. a. b. pl. 24 Mich. 
18 & 19 Eliz. S. P. accordingly, And it is all one as if the copyholder had accepted imme- 
dlately a leaſe for ycars of his copyhold, as was adjudged in Hyde's Caſe; for the reaſon in both 
caſes is the ſame, viz. that copyhold intereſt and eſtate for years, cannot be in one and the fame 
perſon, and at one and the {ame tune, of one and the ſame land, without confounding the leſs ; 
and beſides, they are of divers natures, and cannot ſtand together in one and the ſame perſon. 


2 Rep. 17. a. reſolved. Gilb. Treat. of Ten. 209. cites S. C. and ſays, that by the ſame 


reaſon a releaſe upon that lezſe will paſs the treehold and inheritance to him. ——lIbid. ſays that 
tough by taking a leaſe for years the copyhold is determined, yet he may grant it by copy to 
another; and if the copyhold afterwards comes to the lord's hands, ard he aliens the manor by 


ne &c. the alienee may regrant it. 


le. 116. 3. So if there be a copyholder in fee of lands, and the 
P'-237- lord leaſes to another for years, who aſſigns over the term to the 


Mich. ; b * 5 
& 31 . copybolder, this extinguithes his copyhold eſtate, for this is all 


C. B Smith one as if he had accepted this leaſe from the lord himſelf. 
8 1 + Co. 2. Lane 17. reſolved.] 

accordingly. | s ; 

And 191. pl. 227. S. C. adjudged ; for both the intereſts cannot be in the ſame perſon 
Simul & Semel, and conſequently one of them mult be determined, which muſt of neceſſity be 
the cuitomary eſtate; for the eſtate at common law cannot merge in that, and when common 
law and cutom come together, and the one or the other muſt neceſſarily have prerogative, and 
ſtand, the common law ſhall be preferred and take place before the cuttom. —— Couldſb. 34. 


pl. 9. S. C. adjornatur. — By acceptance of a leaſe for years by the copy holder the copyhold 


1s exunt ; agreed per tot, Cur, Codb. 11. pl. 16. Paſch. 24 Eliz. C. B. 


4. C. purchaſed a copyhold of A. to himſelf, his wife, and child, 
for their lives, and afterwards A. granted a leaſe of the ſame lands 
to B. for bis life, with livery of ſeiſin, reſerving a rent, and 
after that levied a fine of the ſaid premiſſes to C. who accepted the 
rent of B. The queſtion was, if the copyhold was extinguiſh- 
ed? D. 30. b. pl. 207. Hill. 28 H. 8. in Canc. Compton v. 
Brent. 

5. The lord deviſed | demiſed] a copy hold to C. fer life, and 
after paſſed the freehold, and ſoil "lar by livery of ſeiſin thereof 
to B. for life, reſerving a rent, and then by fine levied dith grant 
the ſaid land to the ſaid C. (come ces que il ad de ſon done &c.) 
And C. accepteth the ſaid rent of B. and thereupon it was queſ- 
tioned, whether or no the copyhold of C. were gone in con- 

ſcience. Cary's Rep. 8. cites 28 H. Paſch. 248. D. 30. 

6. If a copybolder joins with his lord in - 6a 4 the manor, 

the copyhold is thereby extinct; agreed per tot. Cur. Godb. 

| 11. pl. 16 Eliz. C. B. Anon. | 3 
* Godb: 7. Tenant by copy took a leaſe for 21 years 25 the manor; Shute 
8 Baron held, that upon the expiration of the 21 years the 

i. 2 . . 

end 29 Eliz, copyhold is not determined; for though the copy holder has 
S. F. but only an eſtate at will at the common law, vet he has an eltate 


Angerion of inheritance by the cuſtom of the manor, which is not deter- 


Ch. J. beld, Ol bo 
dc? o fuck, mined by the acceptance of the leaſe for years; for *if a ſur- 


render 
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render is made of a copyhold into the hands of the leſſee cafe the 


for years, to the uſe of the leſſee for years, and his heirs, and copybold 
the years expire, yet he ſhall have admittance to the copy- fer te t. 
hold. Sav. 70, 71. pl. 146. Paſch. 25 Eliz. in Scacc. Anon. tae in the 

copyhold is 
not of right, but an eſtate at will, though cuſtom and preſcription had fortified it.— &P, 
Arg. ſaid to have been adjudged. Cro. J. 84. pl. 8. Godb. 101. pl. 117. Mich. 28 and 
29 Eliz. C. B. Wray ſaid it had been reſolved by good opinion, that if a copyholder accepts a 
Leaſe for years of the manor, the copyholder is extinct for erer. Supplement to Co. Comp. 
Cop. 73. l. 8. S. P. ro. E. 7. pl. 5. Trin. 24 Eliz. C. B. Anon. Mead ſaid it was adjudged 
in NEWToR T's Cast, that by taking a leaſe of the manor the copyhold was extinct.— Mo. 
185. pl. 330. Mich. 26. Eliz. S. P. the court held the copyhold gone for ever, and that the leſſor 
being lord ſhall gain it after the leafe to himſelf ; and Meade J. cited it as adjudged in C. B. Hide 
v. Newport. 4 Rep. 31. b. 24. cites Paſch. 17 Eliz. Hide's Caſe adjudged that the copyhold 
has no continuance; but ſays it was reſolved in the ſame caſe, that ſuch leſſee may regrant the 
copyhold again to whom he will, tor the laud was always demiſed or demilable, 


8. If a copyholder ſues executian of a flatute againſt the lord of Gib. Treat. 


the manor, and has the manor in execution, and afterwards levies - La 287, 
the debt, his intereſt in the copyhold remains; per Manwood 8 oY 
Ch. B. Sav. 71. pl. 136. Paſch. 25 Eliz. in Scacc. Anon. ys thatthe 

conuſee be- 
ing lord for the time may make voluntary grants of his own copyhold lands as well as of others 
that come into his hands; ſor though they are not copyholders nor are they ſo when copyholds 
eicheat) yet they have copyhold lands that have been demiſable ume out of mind. 


9. The lrd granted the freehold of a copyhald to a flranger; For the 


land re- 


the copyholder being in poſſeſſion releaſed to the grantee all e 
his right in the land; per Anderſon Ch. J. this does not ex- copyhold 
tinguiſh the copyhold. Cro. E. 21. pl. 2. Trin. 25 Eliz, and the 


4 cuſtom 1s 
CS B. Anon. nat taken 


away. Cro. 
J. 126. Laſhmer v. Avery. Gilb. Treat. of Ten. 304. cites S. C. and the ſame diverity. — 
Otherwiſe if it had been to the copyholder himſelf. Cro. E. 24. pl. 3. Hill. 26 Eliz. C. B. 
Stockbridge's Caſe. Supplement to Co. Comp. Cop. 73. . 8. cites S. C. ; 


10. Huſband and wife copyholders to them and their heirs ; the Co. Comp. 
huſband for money obtains an eflate of freehold te him and his * $ 
wife, and the heirs of their bodies. The baron died, leaving ——Gilb. 
1//ue; the wife entered, and ſuffered a common recovery. The D—_—_— 
heir entered by the flatute of 11 H. 7. and agreed that his entry ats S. C. 
was lawful, for that the copyhold, by the acceptance of the 
new eſtate, was extinguiſhed, Cro. E. 24. pl. 3. Hill. 26 Eliz. 

C. B. Stockbridge's Caſe. 
11. A copy holler in fee took a leaſe for years of the manor. 8. P. cited 


Reſolved the copyhold was extinct for ever, and not only u adjudged 


during the leaſe, * Mo. 185. pl. 330. Mich. 26 and 27 Eliz, Ja: 27 
Hide v. Newport, | | Hyder's 
; , Cale 4 Rep. 


31. b. in pl. 24. — $, C. cited per Cur. 2 Rep. 17. as adjudged ; for the copyhold eſtate 
and intereſt for years of one and the ſame land cannot ſtand ſimul and ſemel in one and the fame 
perſon, at one and the ſame time, without confounding the leſs ; and likewiſe they are of diverſe 
natures, for which reaſon alſo they cannot ſtand together in one and the ſame perſon. 


12. Copyhold lands demiſed to 3 ſiſters, habend. to them Gilb. Treat. : 


for their lives ſucceſſive ; the finſt accepted a leaſe to herſelf, re- —_— * 


mainder to her huſband, and another remainder to the 2d filter. and ſays 
Vol. VI. N | The 


4 


% 


x 5Ht : Copphold. 


that this The 2d agreed to it in pais 4 daies after; per Shute J. it 18 
yaadement no good agreement, becaule after wards, but had it been at 
NG onal the making the leafe it had been a full extinguiſhment; per 
the Brit Clench ]. the entr ry of the youngeit is _efobnomwrichfiend- 


" ba 7 


vou de ing the lite of the e Ideſt, bur e Gaudy J. contra, and judgment 


lett zudeter- ö 

rungd; oy at voy nit the VOUANL Er. 2 Be. 7 3» pl, 97. 1 rin. 25 E. Iz. B. = 
1: der C 1 = Curtis Ys Cattle. 

hol l eſtate 


* 


— * 1 F , * . 
wes DSC he necentanes of the reminder. then to be | ſure her entry was nt jau ful. and if it 
* 


were not determine d, vet it was held tne vounger uter's rema:nder could not take place, becauſe 


ng according to PoDGER'S Cask, the remainder u. not to Conmeiice till after the 
[ I5” etate tor lite ended; fed quæ te W Wether che YOUNglt tlter's remamdaer be 
not in this cafe deſtroved 2 for the eſtate tor life of the Dldeit filter is utterly gone; for the lord 
having __ 2 leaſe, c n take no advantage d the förteiture. _ then 8 remainder not com- 
nencing when the particular eſtate en ds, it ſeems It can never commence, for there 15 as much 
recaſon to de: troy con ingent rema! ndets ol Co; py! holds, as treehold efſtztcs, and this is not lake 


the caſe where the lord ſiciſes thi particular ellate as a forfciture „tor there u rexmaias (as it ſeems) 
to ſupport remainders. | 


. Whereſcever a corybold is became not demiſenble by copy, 
by the act of the lord, by the act of the law, or by the act 
of the copyholder himſelf, it is extinguiſhed for ever, Co. 
Comp. Cop. 66. f. 62. | 

14. If a copy holder with licence makes a leaſe fir years to a 

either ſtranger, ar without licence makes a leaſe for years te the (and, 
the copyhold is not hereby extinguiſhed, and yet it is not 
demiſeable by copy. Co. Comp. Cop. 6b. 1. 62. 

15. So if a copyholder intermarries with a feine ſeignoreſi, 
this is a F e of the èopyhold, but no extinguiihi— 
ment. Co. Comp p. 66. 1. £2. 

16. So if the interruption be tertigus, as the lord be diſſciſel, 
and this difſeifor ſeiſed; gr if the land be recovered, by falſe ver- 
dict, or erroneous judgment, and after the land is recentinued, it 
is not extinguiſhed but may be granted again by copy, for 
non valet impedimeatum quod de jure non lortitur efectum, 
& quod contra legem fit, pro infecto * Co. Comp. 
Cop. 66. 1. 62. 

8. P. The 17. A feme ſole was lady of a manor, to which were divers 
e copyholders, one of the copybalders did marry with the ſrignoreſs 
% of the manor, It was the opinion of the juſtices, that the 
of thenijelres intermarriage was only a ſuſpenſion of the copvhold, and not 
kx extinguithment of it. But afterwards they joined in juffer- 
Ger. and Ing a common recouiry of the land, and upon that their act 1 

it was held was reſolved, that the copyhold was extingutſhed. Supple- 


by Ander- 5 = 4 A . 
eee! ment to Co. Comp. Cop. 73. ſ. 8. Anon. 


41 nd As an. 
that the copy hold was extinct, for ! by the recov ery the baron had rained an eſtate of freehold, but 


they all held that bythe inte marriage it was or! » juſpenaed. Cro. E. 7. pl. 5. Irin. 14 Elis. C. B. 
# Þ Gilb. Treat. of Ten. 288. cites 5. C. for by tutti: ring the recovery the lands were 
convey ed by COMNLINNON law con. CY Encth, and 0 the cuſtom was bros. f 


2 hep. 69. 18. The gueen ſciſed of the manor of D. made a leaſe muy: 
b. 8 wain's "od years to 7 8. excepting the trees, Ring Fames 2 granted t 
* — 8 vorfion de the ' Plaintiff; - the cuftlum of the manor was, that a 
of a copy- cc belder of the manor mig ht tep and lap trees. Ihe defendant 
| . 


„ „ 
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being a copyholder, cut trees for firewood, for which tteſ- holder that 


pats was brought; reſolved, that the action did not lie, be- comes in 
by a volun- 


cauſe the copyholder was in by the cuſtam, which was para dry grant 
mount the exception of the trees in the leaſe, and the exception is not deriv= 


ſhould not hinder the cuſtom, although the copyholder came ut ofthe 
to his eſtate after t ti Mo. 811. pl. 1098. 1 Jac, cg of e 
ö s ate alter t Ie EXCCP lO, +4 811. pl. 9 . Co tereſt of the 
Swain v. Beckett. lord of the 
| manor, for 
he is only an inſtrument to make the grant, but the cuſtom of the manor after the grant made 
ellabliſhes and makes it firm to the grantee, ſo that though the grant be new, yet the utle of the 
copyholder is ancient, and fo ancient that this by force of the cuſtom exceeds the memory of man 


and ſuch grantce ſhall have eftovers c. to which the copyholders betore were intitled. — 


Copyholder that comes in by voluntary grant ſhall not be u to the charges or incumbrances - 


ot the lord before the grant. Rep 63. b. in Swain's Cair, — Brownlow. 231, 232. S. C. 
adjudged, Supplement to Co. Comp. Cop. 72. cites S. C. and the Lord is but an inſtru- 
ment to make the grant. Gilb. Treat. of Ten. 93. cites'S. C. accordingly ; and there- 


fore it copyholdeis have uſed to have common in the lord's waite or eſtovers in his wood, or any 
other profit apprender in any other part of the manor, and the lord alien the waſte or wood by 
teoftment or fine, and then grant an eſtate by copy, the copyholder may take the profits in the 
hands of the alence, for the cuſtom unites the incident to the principal, as to the copyholder 
who claims, paramount the ſeverance. If the alienation be by tine, and he does not claim within 
5 yeers, it ſeeras he is barred, This proves that the copyholder claims by cuſtom, not by the lord, 
tor if he did the feoffment would bar him of his common, 


19. If there be leſſee for life, the remainder for If» of a copy- | 158 ] 
bold, and the 1ſt, tenant for life purchaſeth the freehold of the 
copybeli, and afterwards levieth a fine thereof and 5 years paſs, 
it was adjudged, that in the caſe by the tine levied the copy- 
hold was not gone nor deſtroyed, and that this fine was x9t 4 
bar to him wha was in remainder in life of the cepybold. Supple- 
ment to Co. Comp. Cop. 73. ſ. 8. Mich. 9 Jac. in C. B. ad- 
judged accordingly, | : 

20. In ejectione firm brought by W. B. againſt R. H. for Jo. 41. Ble- 
land in P. upon a leaſe made by J. B. upon a ſpecial verdict — 
found, it was reſolved, that when a copyholder bargains and tone, S. C. 
ſells his copyhald to the lord of a manor which has the manor in adjudged, 
leaſe for years, that thereby the copyhold eſtate is extinguiſhed. = bold 
Hurt, 65. Trin. 19 Jac. Blemmerhaſſet v. Humberſtone. we el 

guiſhed; 


for though a copyholder cannot transfer to another but by conſent of the lord, and ſurrender in 


court, and admittance, yet he may releaſe to the lo:d, becauſe this 1s no prejudice to the lord, 
for at common law he is only tenant at {utferance. 


21. A copyholder bargained and ſeld his copybold eftate to the Win. 66. 
leſſee of the manor ;, reſolved, that the copyhold eſtate is ex- Pech. 2x 


tinguiſhed. Hutt, 65, Trin. 19 Jac. Blemmerhaſſet v. Hum fine 
beritone, Hanſon, 


? | S. C.— 
Jo. 41. pl. 2. Bleverhaſſet v. Humberſtone, S. C. and the whole court agreed that this was an 
extinguiſhment of the copvhold. ——— Hutt. 65. S. C. ſays it was agreed here, that this copyhold 
is not ſo extin but the lord {which is the leſſee for years) dominus pro tempore may grant it de 
novo by copy. Gilb. Treat. of Ten. 284. 285. cites S. C. & S. P. for the leſſee is lord of 
the manor, and fo the lands are always demiſable by copy, and that there can be no difference 
between this caſe, and where the manor is conveyed away, together with the copyhold, at one 
and the ſame time. 


22. If a copyholder releaſes to the lord it is an extinguiſh- 
ment of the copyhold, though it be contrary to the nature of 
2 a releaſe 


. PE — 2 of 22 - 
» gfe. 5 es oy be. I 


OE 
= 


— * 


* = 


_- — —__ 


So 


S- = ww 2 
dens 


— — —2 2 — 


. 2 2% $1 
2 3 4 2 


4 — Os hg” 
2 2 — a. — 


* — 
— 
— — CB 


— 


* 


. 5 „257.8 
OI TT IT 7 FO CIS 
— = 


8 22 "_ —— —— 22 


— — — 


* — 
T w_ 
—— EE ITS 


_ 
. 


— << 
Ws 4 


— 
8 2 Fs 


x #;* 


(4 ow) 


2 


1 1 


n 


158 


159 


Rep. 508. 


pl. 6832. 


; Copyhald. 


* 
a releaſe to give a poſſoſſion; per Hobart Ch. J. Hutt. 64, 
Trin. 19 Jac. in Cale of Blemmerhaſſet v. Humberſtone. 

23. JI. 8. was ſeiſed of the manor of Chinckford in Eſſex in fee, 
and built a new houſe there, called Lorrimore, and granted the 
cuſirdy thereof to Sir John Gates for life, by the word conceſſimus, 
with the clije called Scales, being parcel of the copyhald of the ſaid 
mancr, but without reciting that it was c held, and this was 
for exerciſing his ſaid office. The king died, Sir John Gates 
died; then Queen Mary granted the ſaid manor in fee to 
Suſan Tongue, who leated the manor for years to one Lee, 
and he, before the expiration of his leate, granted this cloſe 
to Robert Lee in fee, according to the cuſtom of the manor; 
Robert Lee's leaſe expired, and Robert Lee leaſed it to Field, 
the plaintift, at will, and the detendant, as heir to Tongue, 
entered &c. The queſtion was, whether the grant of the king, 
without reciting that this clole was copyhold, had extin- 
guiſhed the copyhold cuſtom, or not, and enfranchiſed the 
cloſe? Newdigate J. held the copyhold deitroyed, but Glyn 
Ch. J. held, that it was only ſuſpended during the life of Sir 
John Gates the patentee, and judgment by Glyn Ch. J. and 
Warburton was given for the plaintiff. 2 Sid. 17. 35. 81. 
137. Hill. 1658. B. R. Field v. Boothby, 

24. If A. is tenant in tai! of a copybold, and it is found that 
by the cuſtem it cannot be oarred but by ſeiſure of the lord, & non 
aliter nec alia modo, and A. accepes a fer ffment of his copy hold 
lands from the lord that has the inheritance, and then makes 
a feoffment thereof, and then levies a fine with proclamations, 
and ſuffers a common recovery, the copyhold is ſuſpended, 
but not deitroyed, quoad his iflue ; but if A. afterwards levies 
a fine of the land, though the copyhold intereſt cannot pats, 
yet it may be barred and extinguithed by the fine. Adjudg- 
ed. Cart. 6. 22, 23. &c. Paſch. 17 Car. 2. C. B. Taylor v. 
Shaw. | 

25. Tenant for life of a manor with power to make leaſes mates 
a leaſe of a copy bold, this deſtroys it for ever; per Holt Ch. J. 
Lord Raym. Rep. 270. Mich. 9 W. 3. in Caſe of Winter v. 


S. C. though Loveden. 


5f a leſſee of 


« manor makes lea ſes of the copyhotds, it does nat extinguiſh them, yet when a Ie fee by virtue of a 
power aemiſeth, tins is an abſolute deſtruction of them, becauſe the power is derived out of the fee, 
and ſo it is all one as it tenant in ice- imple of a manor made leaſe. | 


26. A. is a copybrlder( in tail, the lord grants the freehold of 
the copy bold to him in fee; the copyhold though intailed is ex- 
tinct. 3 Mms's. Rep. 9 Trin. 1724. Dunn v. Green. 
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G. d] Vat ſhall be ſaid an Extinguiſhment of 7" in Roll 


is letter (I, 


the Incidents of a Copy hold. bn fol. $10 
[Frank-Bank.}] 


Ir. IF there be a cuſtom of a manor that if copyholders for Hob. 182. 


lite die ſeiſed, their wives ſhall have it during their 5 C 1 


widowhood, and A. being a copyholder for life of a tenement, folved.—— 
the lord of the manor conveys the freehold and inheritance of the 2 Roll. 


copyhold tenement of A. by the procurement of A. t5 F. S. a ſtranger, _ * 


and to his heirs during the life of A. the remainder to B. the wife Jac. B. R. 


. e, LG Walter v. 
ef A. for life, the remainder in fee to A. and after A. grants the = _ 


remainder t9 I. his ſan, and atter B, the wife of A. dich, and Haughton 
A. takes C. to wife, and dies ſeiſed; the wedewhzed of C. is not J. held, 


extinguiſhed by the purchaſe and conveyance of A. her huſ- hat mouga 
, - the frank 


band, for the freehold being in J. S. a ſtranger, during the tenement be 
life of A. the eſtate of A. was not extinguiſhed, and by con- feveredirom 


ſequence this excreſcent eltate, icilicet the widowhood, con- the manor 
yet he may 


. — 
tinues. Hobart's Rep, 244. between Howard and Bartlet.] properly be 
{aid to be a 
copyholder of the manor; for he ſhall pays ancient ſervices to the lord of the manor; and 
Doderidge J. ſad, that the eſtate which the tenant had at the time of his death is not a new, but 
an ancient eſtate, whereupon it was adjudged, that the teme ſhell have her widow's. eſtate, — 
Cro. J. 573. pl. 1. Waldoe v. Bartlet S. C. adjodged accordingly; for the cuſtom is continued 


* 
1 


quoad her, though the freehold be ſevered from the manor ; for the lord's act ſhall not prejudice 


the copyholder's eftate, and it is a privilege and benefit annexed by the cuſtom to his eſtate that 


his feme ſhall have it after his death, which ſhall not be deſtroyed as long as the copyhold eſtate 
remains undeſtroyed: and the copyhold eſtate here remains notwithſtanding the ſeverance from 


the freehold, and not only as a privilege, but as a mere copyhold.— Ibid. ſays it was refolved 


in the court of wards, by the 2 Ch. J. and Ch. B. that the copyhold remained &c. this refers 
to the caſe in yy Palm. 111. Walder v. Barkley S. C. adjudged. And a diflerence was 
taken in the books between Incidents to the Tenancy, and Incidents ta the Sergnory. that the firit 
are not deſtroyed but the laſt are, and though it be dettroyed between them 2, yet it ſhall be in 
eſſence as to this purpoſe. Jenk. 318. pl. 15. S. C. and the eſtate of B. hindered the deſtruc- 
tion of the copyheld, and though by the fcollment it be deſtroyed as to the lord, yet it is not as 
to the copyholder. | 


[2. Sy if A. be a copyholder in fee, where the cuſtom is Hob. 181. 
for their wives to have their widowhood if the baron dies ſeijed, 4 bs . : 


and the lord grants the freehold and inheritance over to a ſtranger; Rartleu, 
this ſhall not deſtroy the widowhood, Hobart's Reports 244.] but as it is 


ut there it 

ſeems to intend that if the freehold had been granted in fee during the life of A. it would not 
deſtroy the widowhood, : : 

: [ 160 ] 


3. But in the ſaid caſe, if the cuſtom be that the wife “be 
admittid before ſhe ſhall have her eflate, there /he muſt loſe it, Fol. 311. 


becauſe the cuflomary court, which ſhouid relieve her, is gone as to = 
i Hob. 181. 
her, becauſe her eſtate is altogether eſtranged from the manor. pl. 238. 


Hobart's Reports 244.} — 
8 Bartlet ſcems to be S. C. & S. P. ſeems admitted. 


4. A. was lord of a manor of whom Black Acre is held by a Le. 208, 


4 , 7, pl. 237. 
copy of court roll in fee according to the cuſtom, A. made Beat d. 


Feoſf nent of Black Acre to a flranger. B. dies. Though the Langley, 
| N 
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S. C. wa feoffee has not any court ſo that the heir of B. cannot be ad- 
the whole mitted, nor the death of his anceſtor prefented, becauſe but 


— one tenant, yet per Cur. the copy ſhall bind the feoffee and 


copvhols the ceremony of admiſſion net neceſſary in this caſe, and the lord 
did remain; by his own act has loſt the advantages of fines, heriats, and 


- 


— ether ſuch caſualtics, 4 Le. 230. pl. 364. Mich. 29 Eliz. C. B. 
pract ces ot Bell v. Langley. 
the lords all 

the copyholds in England might be defeated, and if any prejudice comes to the lord by this act, 
it is of his own doing, and ſhall not be relieved againſt his own act. Periam J. held, that by 
this leaſe the lord had deſtroyed his ſeignory, and loſt the ſervices 8s to this land; and Windhara 
J. ſaid the lord had deſtroyed the cuſtom as to the ſervices, but notas to the*euſtomary intereſt of 
the tenant ; but Anderſon Ch. J. held, that the rents and ſervices remain, and if the copyholder 
aſter ſuch leaſe commits waſte, it is a forfetture to the lord, and that will fall in evidence at 
2 trial, though ſuch waſte cannot be found by an ordinary preſentment. and the fame law which 
allows the copyholder his copyhold intereſt againſt this leaſe, wil! allow to the lord his rents 
and ſervices; and he faid. that the lord ſhall have the rents and ſcrvices, and not the leflees 
But the reporter-ſays, quod mirum, again his own leaſe ! | 


% 


\ 
5. A copyholder had commen by uſage in the waſte of the lord 
as to his meſſuage and lands belonging; e copyhald comes to the 
lord, uh after grants the ſame te the copybolder cum pertinentiis. 
In this caſe it was holden, that theſe words, viz. (cum per- 
tinent'is) could not create a new common, and the common 
firit holden was by cuſtom annexed to the cuſtomary eſtate, 

| and was abſolutely extinguiſhed. Co. Comp. Cop. 73. ſ. 8. 
Cb. Trext. 6. If copyhold land eſcheats, the Chief Juſtice ſaid he knew 
N not how it could be called copyhold land afterwards, unleſs 
for they are it be becauſe there is a power in the lord to regrant it as 
not copy- copyhold, tor if by the cultom, the wite was dowable of the 
3 aus intierty or moiety, and ſuch cuſtomary copyhold eſcheats, 
h and he dies, the wife ſhall not be endewed, becauſe as to her 


the cuſtom is extinct; 2 Sid. 19 Mich. 1657. obiter, 


(H. d) Forfeiture. What ſhall be a Determi- 
nation of the Copyhold Eſtate by Forfeiture. 


Godb. 1-5. I. HERE was a tenant for life of a copyhold, The lord 
pl. 247- granted the reverſion of a copyhold atter the determi- 
_ nation of the particular eſtate to another for 20 years. After- 
S. C. but not Wards the copyholder, who was tenant for life, by deed made a 
exQlyS. P. eaſe for life rf his copybold, and made livery, which was a for- 
| feiture of his copyhold eſtate. It was the opinion of the 
Jultices in that caſe, that this act of the tenant for life was 
not a determination or an extinguiſhment of the copyhold ; 
for although it was a determination of the particular eſtate 
of the copyholder, and that he in the remainder might enter; 
D 161 J yet the land remained copyhold as it was before. Supple- 
ment to Co. Comp. Cop. 73. ſ. 8. cites Paſch. 8 Jac. in bs Bo 

Moor v. Rideval. | 
2. When a copyholder makes fesffment, or does any other 
act which was utterly inconſiſtent with his ęſtate, there the 


copyhold is abſolutely determined, and adyantage of it may be 


taken 


Copyhold, 161 
taken of it at any time; otherwiſe in caſe of a leaſe for years, 
tor the copyhold remains a copyhold notwithſtanding ſuch 
leaſe; otherwiſe of /eaſe for life ; but if he will accept a leaſe 
or years from another it is a determination of his eſtate; per 
Treby Ch. J. Lutw, 803. Trin. 10 W. 3. in Cate of Eaſt- 
court v. Weekes. 


> 


(I. d! What ſhall be a fficient Lord ro give Thizin Roll 
Licence. * - 


[ 1. Lord at will of a copyhold manor cannot give licence The lord 
4 # : 5 Ake ] „ . cannot vive 
to a copyhold tenant to make a leaſe for years, j;cence to 
though he may grant a copyhold for life according to the make a 


cuſtom, Hill. 8 Ja, B. between Perilis and Debbans, per legſe for 


; a longer 
Curiam,] ume in the 
tenancythan 
he has in the ſeigniorv. 2 Brownl. 40. Hill. 8 Jac. C. B. Petty v. Evans, S. C.— Gilb. Treat. 
ot Ten. 282. cites S. C. & S. P. for he cannot diſcharge the lord's intereſt au farther than his own 
intereſt in the manor 00s, and therefore if the lord, that gives the licence has but a particular 
intereſt in the manor, the licence is determined upon the determination of the lord's intereſt. 


[2. If a lord for life of a copyhold manor gives licence to a 2 Brownl, 
tenant te mo#- @ leaſe for years, this leaſe ſhall not continue longer 4. Hetty v. 
/ » i 1 | B. berw Pettis and Deb- Evans, S. C. 
than the life of the lord, H. $ Jac. B. between Pettis and Deb- & 8 P = 


bans, per Curiam, cordivgly, 
| though tne 
copyholder be of inheritance ; for the inheritance of the lord is bound by that. 


| (K. d) Actions in general. 
What Action at Law or Suits in Equity one 
Tenant may have againſt another in reſpect of 


the ſame Land. 


Tenant for Life and Reverſion or Remainder, © 
1. I 13R. 2. Fitz, Judgment 7. it 1s ſaid, that the heir 
who is inheritable to the copy lands by cuſtom, may 

recover the ſame by plaint in the court of the lord, in the nature 
of an alſiſe of mortdance/lor, but he ſhall not have an aſhte of 
novel diſſciſin; and 15 H. 8. Tenant by Copy 24. the heir of 
a copyholder, tenant in tail, ſhall recover the lands in a fer- 
medon in the diſcender. Supplement to Co. Comp. Cop. 78. f. 
12. Cites 13 K. 2. Fitz, Judgment 7. & 17 H. 8. Tenant by 
Copy, 24. | 

2. A copybolder made a leaſe for years by indenture warranted supplement 
by the cuſtom; it was adjudged, that the leſſees thould main- 2 ay 
tain gectione firme, although it was objected, that if it were gen. _ 
ſo, then if the plaintiff doth recover, he ſhould have habere cites S. C. 
facias poſſeſhonem, and then copyholds thould be ordered by [ 2663 
the laws of the land. Arg. cites Mich. 14 15 Eliz. Le. 4. 


pl. 8. Anon. | 
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162 Copyhoſd, 


3. Copyholder makes a leaſe for years according to the euftom; 
this is an eftate upon which an get ment is maintainable. Mo. 
128, pl. 276. [per Cur. as it leems | cites 15 Eliz. C. B. and 
ſays it was ſo adjudged in C. B. 4 Ul. 6. 
Supplement 4. If a copyholder ates, and his heir enters, and leaſes it to |, 
to Co. S. who enters and takes the profits, and is ejected, he may 
vo bring an ej -(F19ne firme without his le hr 5 being admitted, or 
Re preſentment that he 1s heir, no court being held for 30 years, 


cites S. C. 
——Gilb, but when a court was held he came and prayed admittance, 
ogy which the ſteward denied, Le, 100. pl. 128. Paſch, 30 Eliz. 
tites S. C. B. R. Rumney v. Eves. 

and lays the 

reaſon ſeems | to be, becaufe the law caſts the eſtate upon him by deſcent, and fo enables him ta 
make a leaſe, leſt otherwiſe, there being no court held in a great while, he ſhould lole the 
profits of the lands, and fo the law caſts the eſtate upon him, and helps out the deſect of an ad- 
miſhton, but yet only pro tempore, and therefore the heir muſt be admitted; for an eſtate at will 
is not in itſelf Geice ndible, therefore where the heir is guilty of a ſupine negligence, the reaſon, 


for the law's caſting th : eſtate upon hun, ccaſcs, and it will rcckon no eſtate in him, and conſe- 
quently he cannot den uſc. 


ö 
7 
. 
be 
* 
; 
4 


4 Le. 20. , A corhbelicr of inheritance of a manor in tha hands of the 
Z 

prot, Ling is ouſted, It was held in ſuch caſe, that he has net gained 

verbis. any tate /3 a; he may make a Jeale for years upon which 5 


leſſee may maintain cjeciment, but he has only a poſſeſſion againſt 
all rangers. 3 Le. 221. pl. 294. Paſch. 30 Eliz. B. R. An- 
derſon v. Hayward. 
Supplem.to C. Leſſee of a cotyhelder for a year ſhall maintain an egefment, 
©. Comp. for nee his term is watranted by law by force of the general 
Cop. 86. 
f 2 cires cuſtom of the realm, it is reaſonable, that if he be ejected 
SC. ac- ho ſhall have an gjectment; refolved. 4 Rep. 26. a. b. Trin. 
EG 30 Eliz. B. R. the firſt Reſolution in Cafe of Melwich v. 
Treat. of Luter. 
Ten. 199. 
cites S. C. & S. P. accordinglv, for the common law warrants hi 5 term, and therefore gives bim 
remedy in cafe he be ou fied : ; and ſays, that ſo it is if the lord gives licence to make a leaſe, 
the leſſce ſhall have au ejccment, and cites C10. E. 461. (pl: 8. Hill. 38 Elz. B. R. Haddon v. 


Arrowſmith, ] 


Cro. E. 462. 7. If copybolder 201 a leaſe which is nat according to the 
. cuſtem of the manor, yet this leaſe is good, ſo that the Ie 
de be may maintain an ejectiane firme, for between the leſſor and 
zd aged. leſſce, and all other except the lord of the manor, the leaſe is 
3 cto. gd. Owen 17. Trin. 36. Eliz. B. R. Downingham's Caſe, 


1 C. 3 

1 Faſch. 3 

1 Car B. R the court cited Hill. 18 Jac. the caſe of STREET v. VIRXAI, where it was adjudged 
1 a good lcaſc againſt all but the lord. Ibid, 30g. cites S. C. and ſays it was fo reſolved 28 


Eliz. E. R. and that the book of 12 E. 4. 13. is direct in the point. 


L * 
N 9—— 
* 2 


Supplement 8. Zjectione firme. The parties were at iſſue; it appeared 
. upon the evidence, that the plaintiff was leſſee for 3 years of a 
85 (20. 6675 eld, and the cuſtam of the manor was proved to be, that a 

cu S. C. c:pyl older might let the land for 3 years, It was the opinion of 
| 3 Anderfon Ch. J. that the leflee of a copyholder cannot main- 
i 2 tain cjectione firmæ, but if he might, he ought to ſhew his 
| leſſor's eſtate, and his licence, or a ſpecial cuſtom to * 
N & 


OT OI RT ROGER 


« 


' | | 
Copyhold, +162 
the leaſe, Cro. E. 469. pl. 20. Hill. 38 Eliz. B. R. Wells 


v. Partridge. 5 
9. L.ſſee of a copyholder cannot maintain ejeiment at com- Gilb. Treat. 


mon law, per tot. Cur, preter Beaumont; for the nature of re. oo 


copyhold land is to be recovered only in the copyhold court & S. P. and 
by plaint according to his cale, and the law takes no conu- fays, that 

ſance of them but as tenants at will; and though the cuſtoms — 4 
are pleadable and allowable at our law, yet no action can be 163 | 
maintained for them at common law, nor by any writ of the hen e be 


queen's, Cro. E. 483. pl. 19. Trin. 38 Eliz. C. B. Stephens /e of 


Prog a leaſe withe 
V. Elliot. Cu! licence, 


x 7 and for more 
than a year ; for by the licence the lord gives up his power of adjudging about the leſſee's 
eltate, becauſe when he has given licence, it ſcems that he has au eſtate at common law, though 
ot copyhold lands, 


10. A copyholder by licence from the lord to let his land for Cilb. Treat. 
21 years leaſed it to ihe plaintiff for 3 years, who entered, and boy 9 
being ejected brought an cjeciment; all the barons held clearly, ; 
that the ejectment was well brought, for the leaſe is good be- 
tween the parties, and all others but the lord, and in this caſe 
it is good againſt him by reaſon of the licence, and that the 
making a leaſe for 3 years if warranted by the licence for 21 
years, and this action well maintainable thereupon at the 
common law, Cro, E. 535. pl. 68. Mich. 38 & 39 Eliz. in 
the Exchequer, Goodwin v. Longhurſt. 

11, If a copyholder makes a leaſe for years his leſſee ſhall If che leaſe 
maintain an ejeCtment ; adjudged. Mo. 539. pl. 709. Hill. base 
29 Eliz. B. R. Stoper v. Gibſon. tom, the 


leſſce may 
maintain ejectment, per all the juſtices; and Popham held, that he may maintain it, though the 
leaſe is not warranted by the cuſtom. Mo. 369. pl. 776. Sprakes's Caſe. 


12. A copyholder made a aſe for a year, excepting one day, Mo. 569. pl. 
which was warranted by the cuſfom. The leſſee being ouſte 77%. 
brought eje&ment ; adjudged that it well lies; and per Pop- 1y.—Gilb. 
ham, if there was no cuſtom, yet it ſhould be good againſt Treat. of 
all but him who had the inheritance and the freehold. Cro. hr 


E. 676. pl. 4. Trin. 41 Eliz, B. R. Sparkes's Caſe. notice of 

* the ſeveral 
caſes forfand againſt the leſſee's maintaining an ejedtment ſays, that all thoſe caſes, that are for de- 
claring upon the cuſtom, are againit it; and that this opinion is ſupported by theſe reaſons, 
that when a copyholder makes a leaſe he determines his will, and therefore the lord may enter, 
and if the leſſee enters he is a diſſeiſſor, and Lord Coke's ſaying that a leſſee for a year may have 
cjectment excludes all others from having it. 


13. If a copyhold be granted for years by copy, ſuch copy- Mo. 569. 
holder ſhall not maintain eje&ment at the common law; per pl. 276, 
Popham, Cro. E. 676. pl. 4. Trin. 41 Eliz. B. R. in Sparks's s C. 
_ but S. P. 

| * does not appear. 


14. Ejectment does not lie of a copyhold unleſs the plain- Gilb. Treat. 


tf declares of the cuſtom, the leaſe, and the ejeftment, Mo. 679. - DE 
pl. 927. Hill, 45 Eliz, C. B. Gregory v. Harriſon, the cuſtom, 
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t ut avs that ſome hold, that this muſt come on the other ſide, and that in this diverſity of opie 
% be good to fee what is plain, that ſo we may more eaſily determine and know what 
Iu crtan, ad irit, it ieems plain that a lefſee for a year of copyhold land may have an cj-ce 
tron: him and it is very plain alſo, that where a copyholder may make a leaſe by cuttom, fuch 


lefl-c may ave a leaſe by cuſtom, and ſuch leſſee may have ejectment. But the queition 15, whe- 


ther ſuch leſſee need mention the cuſtom in his count ? It feems allo to be plain, that leifee by 
hcence may maintain the action for the reaſon before; but the main doubt of the caſe is, whether 
a leſſee without lieence may maintain ejectment upon that reaſou, that the leaſe is good agaiiult 
every body but the lord ? 


Supplement 15. An action brought upon an gement; the plaintiff 
3 was nonſuit upon his own evidence, becauſe be declared upon 
86. . 20. a aemiſe made for three yeers, and it was confeſſed by the plaintiff, 
cues S. C. that the lands were copyhold lands, and that the plaintiff had not 
licence to demiſe for 3 years, neither could he prove that by any 
cuſtom he could demiſe them fir 3 years without a licance, and ſo 
the leer was taken for a diſſeiſer, by the opinion of the Court. 

Brownl. 132. Trin. 9 Jac. Cramporn v. b reſhwater, 

L 164 ] 16. Where copyholders ought to preſent a ſurrender, and 
will nat at the next court, caveat emptor, which means that 
he has no remedy. Arg, Roll. R. 125. pl. 7. Hill. 12 Jac, 
Cites 5. Rep. 84. Periman's Cale, | | 

17. It the cuſtom is, that the ſurrender ſhall be to one of 


the tenants of the manor and a tenant will not take a ſur render, 


no action lies; per Coke and Haughton, Roll, Rep. 126. pl. 
7. Hill. 12 Jac, B. K. Ford v. Hotkins, | 
Chan. Cafes 18. A, ſeiſcd in fee of copyhold lands ſurrendered them to 
1 the uſe of B. on condition that C. ſhould enjoy the ſame for 
appears life. A. died, C. entered and committed waſte on the lands 
chere a and the timber. On a bill by B. to ftay waſte, it was de- 
AY of creed, that no relief could be for waſte done, it appearing 
: that C. tenant fr life, had paid eff 100], mortgage on the pre— 
7://es; but an injunction againſt him to ſtay all future waſte, 
and B. to pay 2 thirds of the 100/, and C. the other zd. 
Fin. R. 220. Trin. 27 Car. 2. Corniſh v. New. | 

19, If tenant for life does waſte, as in pulling down part of 
the houſe, and carrying away the ſtones and the timber, an 
action on the caſe lies tor the remainder- man in fee of the 
copyhold, ad exh@redationem of the plaintiff; per Pemberton 
Ch. |. and Levinz J. againſt Windham and Charlton Juſtices, 
3 Lev. 130. Trin. 35 Car. 2. C. B. ſefferſon v. Jefferſon. 

20. A writ of aiel was brought in the court M a copyhold manor 
to avoid an eſtate, for that there had been nd ſurrender, a poſſeſ- 
fron having gene with the defendant there for 45 years. The Court 
granted a perpetual injunction, tor that after ſo long a time a ſur- 
render ſhould be preſumed, and the rolls may be loſt, and 
no reaſon the eſtate ſhould be avoided after ſo long a poſ- 
ſeſſion. 2 Freem, Rep. 106. pl. 117. Mich. 1689. Knight 
v. Adamſon. 

1d. Raym. 21. Hjectment lies of copyhold lands, but a writ of right 

— 4 ill net, b reaſon of the baſeneſs of the nature of copy- 

Bade, S. C. holds. 1 dalk. 185. pl. 4. 7 W. & M. in C. B. Brittle v. 
ade. 


(L. o) 


I © — 


Copphold. 


(L. d) What Suits or Actions lie for the Tenant 
againſt the Lord. 


I, I treſpaſs, it was moved that if the lord oufts his tenant 

at will according to the cuſtom oi the manor, what 
remedy has be? Danby Ch. J. of C. B. thought that he ſhould 
have remedy againſt the lord; for the lord has done him a 
tort by the ouſter, becauſe the tenant is as well inheritable 
to have the land to him and his heirs, according to the cuſtoin 
of the manor, as any man is to have land at the common law, 
becauſe he pays a fine to the lord when he enters; Littl-tou 
ſaid, he ſaw a /ubpera brought by fuch a tenant againſt the 
lord, and it was held by all the ſuſtices, that he {ould re- 
cover nothing, becauſe the entry of the lord was adjudged 
lawful, becauſe the tenant is tenant at will, and writ of falſe 
judgment, nor writ of right does not lie; but per Danby, he 
ihall have wrt of rigbt againſt the lord, and the lord cannot 
Juſtify his entry into the land. Br, Tenant per Copie &c. 
pl. 10. cites 7 E. 4. 19. 

2, Treſpaſs of a cliſe and houſe broken, the defendant ſaid, 
that the place where &c. is a houſe and 20 acres of land, which, 
at the time of the treſpaſs, and before, was parcel of the Manor 
of Dale, and that R. lord of the manor, leaſed to him for life, by 
copy, according ts the cuſlom of the manor, by wich he was ſeiſed 
in deminico ſus ut de libero tenemento, according to the cuſtom of 
the manor aforeſaid, and gave colour ; per Bridges. he ſhall not 
ſay de libero tenemento; per Brian, he fhall, according to 
the cuitom &c. ut ſupra, quod Cur, conceſſit. Per Bridges, 
he is only tenant at will, and therefore the lord may put 
him out; but per Brian, No; for it the lord put him out, as 
long as he does the cuſtoms and ſervices he ſhall have treſ- 
paſs; per Cateſby, the tenant thall preſcribe againſt his lord, 
and for this cauſe the plaintiff demurred upon the plea of the 
defendant; quære, for no more was ſaid thereof. Br. Tenant 
per copie, pl. 13. cites 21 E. 4. 80. 

3. The lord cannot at his pleaſure put out the lawful copy= 
holder, and if he do the copyholder may have an action of 
treſpaſs againſt him, for though he is tenens ad voluntatem 
domini, yet it is ſecundum conſuetudinem maner , C. 
Litt. 60, b. 

4. An action of treſpaſs lies againſt the lord where he cuts down 
trees when by cuſtom they belong to the tenant, becauſe this is a 
mere perſonal action, and damages only are to be recovered. 
Co. Comp. Cop. 60. ſ. 51. 

5. If the lord will not hold a court to admit a tenant, he has 
no remedy but in Chancery, Cro. J. 368. pl. 1. Paſch. 13 Jac. 
B. R. Ford v. Hoſkins, * 


per Coke Ch. J. quod fuit conceſſum, per Cur. in caſe of Ford v. Hoſkins. —— 2 Bulſt. 336. 
9. C. and fo held per tot. Cur. except Doderidge J. who like wiſe afterwards changed his — 
id. 
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Cart. 8. 

S. C. cited. 
—— Roll. 
R. 195. 

S. C. & S. P. 


—— — 


— — — 


% ð . 
_ LM — 1 — 


— . — . —Eñ—ü—ꝓ — 
— — — — 


—— — — 


a 2045 4. eee, wc 4 £5 <> = Er Ia ered N 
— 8 — —— — 
rene _ a 2" 0 FS - enn 


— — 
enn 


1 


> 25 tram. wen — — 


- 
3 $4 IA 4o lah ia het > 
- Sto - » 2 A 


1 
9 
14 
1 
} 
6.4 
7 
1 
1 


165 Copphold 


Sid. 34 S8. P. Mo. 842. pl. 1137. S. C.—— He was decreed to hold his 
court D. 264. pl. 38.— He is compellable in chancery, per Doderidge J. 2 Roll, K. 274. 
Adjudged, that action on the caſe hes not againſt the lord for refufing to admit a nominee, 2 
Bulit. 337.——Reſolved, that the ſurrenderor may have action on the catc againſt the lord for not 
not holding a court, and admitting the ſurrenderee, but the ſurrenderor cannot. 2 Zulſt. 217. 
Cites 26 Ei. Gallaway's Cale. Supplement to Co. Comp. Cop. 70, 1. 4. cites S. C. | 


6. Where there is cuſtom of frank-bank, and the lord re- 
fuſes to admit the widow, but enters upon her, and, ouits 
her, the may make a leaſe for a year and maintain ect ment. 
Noy 29. Hill, 15 Jac, B. R. Rennington v. Cole. 

7. Writ ſhall be directed to the lord of a manor, command- 
ing him ta held a court, whereby juſtice may be done to his 
tenants. Arg. 2. Roll, R. 107. Trin. 17 Jac. B. R. Anon. 

8. The defendant, being lord of ſeveral manors, did reſuſe 
to held courts, and grant admittances &c. whereupon the copy- 
hold tenants exhibited their bill to be relieved, and it was de 
creed, that the defendant and his heirs ſhould from time to 
time, as occaſion ſhould require, procure courts to be held 
for the manors, and ſuffer the plaintiſts and their heirs to 
make ſurrenders to ſuch perſons, and for ſuch uſes, as the 
copyholders ſhould limit and direct, andhat the ſurrenderecs 
ſliould be admitted accordingly. Nels. Chan. Rep. 12. 6 Car, I. 
Moor v, Huntington, 

Aﬀtion will 9: If J. ſurrenders to the lord ea intentione that he ſhall grant 
—_— de over the ſame to J. S. If the lord will not grant the ſame, A. may 
lord tor re-enter, but FJ. S. has no means 49 inforce the lord to grant the 
mot admit- fame over to him, but he may maintain treſpaſs againſt the lord 
> pA if he ſuffers A. to re-enter; and this is the opinion at this day, 
Arg. Carth. Caith. Reading 61. 

92. Fach. 


11 W. g. B. R. in Cafe of Greenvel v. Burncll. 


L 166 (M. d) How Copyholders ſhall implead, or 
be Impleaded. And where. 


Mo. 419. I. DOFER was recovered in the lord's court) aud 501, 
559.5. C. damages; no action of debt lies at common law tor 
ee the damages, for on ſuch judgment no writ of error or falſe 
Us, contra Judgment lies, but the remedy is in the court of the manor, 


Fenner. or in Chancery, and where feme is to be endowed by the 


— cuſtom, (without which there is no dower of copyhold) the 
z of the ſhall have all incidents to dower, and ſhall recover damages 
juſtices by the Natute of Merton De Viduis &c. and fo the recovery ot 


8 damages in this cafe Jawful though they exceed 40s. 4 Rep. 
maintain- 30. b. pl. 22. Trin. 37 Eliz. Shaw v. Thompſon. 

able, becauſe 

the court baron cannot hold plea, nor award execution of gol. damages, and yet the damages 
were well aſſeſſed there, —Cro. E. 4:6. pl. 25. S. C. and the whole court held the damages well 
awarded, and that ſhe might well recover fo much there; for as they may hold plea of the land» 
fo #Ifo for the damages, as far as the demandant is dernumfied, and ſhall be well allowed; ſed 
adjornatur, 


2 A 


1 Copyhold, 


2. A copyholder cannot in any action real, or that favours of 
the realty, or has a dependance upon the realty, impl-a4, or be 
impleaded in any other court but in the lord's court, for or concern- 
ing his copyhold. But in actions that are merely * perſonal he Supplement 


may ſue or be ſued at the common law. Co, Comp. Cop. 
60. 1. 51. | 

3. It a copyholder be cuſed of his copyhold by a flranger, he 
cannot implead him by the king's writ, but by plaint in the 


166 


*Gilb, 


Treat, of 
Ten. 31 5+ 
S. P. cates 


to Co. 


Comp.Cop. 


143 


lord's court, and ſhall make proteſtation to proſecute the ſuit 


in the nature of an aſſiſe of novel diſſeiſin, of an aſſiſe of 
mortdanceſtor, of a formedon in the deſcender, reverier, or 
remainder, or in the nature of any other wiit, as his cauſe 
ſhall require, and ſhall put in pleg. de proſcquend. Co. 
Comp. Cop. 65. f. 51. | 

4. If a copyholdey be cufled by the lord he cannot maintain an 
aſſiſe at the common law, becauſe he wants a frank-tenement, but 
he may have an action of treſpaſs againſt him at the common 
law; tor it is again{ reaſon, that the lord ſhould be judge 
where he himfelt is a party. Co. Comp. Cop. 60. ſ. 51. 

5. It in a plaint in the lord's court touching the title of a 
copyhold, the lord gives falſe judgment, he cannot maintain 
a writ of falſe judgment, for then he ſhould he reſtored to 
a trank-tenement where he loſt none. Co. Comp. Cop. Co. 

ſ. 51. 
| ö. No copybolder of baſe tenure in ancient demeſne, can main- 
tain a writ of droit clo/e, or a writ of monſiraverunt, but tenants 
of frank-tenour in ancient demeſne can. Co. Comp. Cop. 
60. ſ. 51. 


7. A cepybelder that may cut down timber trees by cuſtom, by Gilb. Treat. 


licence of the lord mates a leaſe for years, the leſſee cuts down 
trees; the copy holder ſhall not have a writ of waſte, but ſhall 


ſue at the lord's court to puniſh this waſle, Co. Comp. Cop. 60. Comp. Cop. 


l. 51. | 
8. If a feme dowable by cuſtom of a copyhold by plaint in 
the lord's court, recovers dower and damages, ns action of debt 
lies at the common law tor theſe damages, becauſe the aCtion, 
though it be in itſelf perſonal, yet depends on the realty, Co. 
Comp. Cop. 60. 1. 51, 

9. If a franger cut down trees growing in the copyhold ground, 
an action of treſpaſs lies at the common law againſt him. Co. 
Comp. Cop. 60. ſ. 51. 

10. If a copyholder makes a leaſe by copy for years, or hy 
deed, with licence, an action of debt lies for the rent reſerved 
upon either leaſe at the common law; but Lord Coke much 
doubts whether he can avow for the rent in the one or in the 
other, any more than ceſtuy que uſe, before the ſtatute 27 
H. 8. cap. 10. could avow for the rent reſerved by him upon 
a leaſe for years, and yet he could maintain an action of debt 
for ſuch a rent, becauſe an action of debt for ſuch a rent is 
grounded upon the contract, Co, Com. Cop. 60. ſ. 51. 


11. Copy- 


of Ten. 


315. S. P. 
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167 Copphold. 


Int. . 76. 11. Copyhoiders fhall not implead nor be impleaded in the king's 

Co. Lt. oo. courts by the king's writs for their tenements, but ſhall make our 
plaint i” the lord's court, and make proteſlation to fellow it in the 
nature of one f the king's writs as fermedon, aſſiſe Sc. Nor 
can they have a writ of faiſe juagment, but muit ſue to the 
lord by petition in nature of ſuch writ, and therein aſſign 
errors. Hawk. Co. Hitt. 105. | 

12, An crrenegus judgment was given ina copyhold court, where 

the ting was 5rd, and this was in a fermedon in remainder, and 
it was moved, if the party againſt whom it was given may 
ſue in the Exchequer Chamber by bill, or petition to the king, 
in the nature of a writ of a falſe judgment, for the reverſal of 
that judgment, Tanhteld ſeemed that it is proper ſo to do, 
for by 13 Rich. 2. if a falſe judgment be given in a baſe court, 
the party grieved ought firit to ſue to the lord of the manor 
by petition, to reverle this judgment, and here the king being 
lord of the manor, it is very proper te ſue here in the Exchequer 
Chamber by petition, for in regard that it concerneth the king's 
manor, the ſuit cught nat to be in the Chancery, as in caſe a 
common perion were lord, and for that very cauſe it was diſ— 
miſſed out of the Chancery, as Serjeant Harris taid, Lane 98. 
Hill. 8 Jac. in Scacc, Edward's Cate. 

Cib. Treat, 13. Copyhold lands are as the demeſnes of the manor, and 

of Ten. 292. are the lord's treeholds, and therefore not impleadable but in 

e eg the lora's court. Cro. J. 559. pl. 5. Hill. 17 Jac, B. R. Pym- 

common mock v. Hilder, 


law does 
not take notice of ſuch baſe eſtates. If an erroneous judgment be git en in the lord's court, it 


ought to be reverſed by petnion in chancery, end decreed that it ſhould be. Lane 98. Hill. 8 
Jac. in the Exchequer, cited by Tenheld, as PETTiSHALL'S Cat, in which kunklelt was 
counſel, in Lord Bromley's time. 


Le. 328. 14. Ejefment lies not of a copyhold eſtate; it lies of a leaſe 

Pl. 463. made by a copyholder, but not of a demiſe made by the lord 

% 8 - . - . = 

5 of a copyhold by copy of court roll. Cro. E. 224. pl. 9. 
r. Paſch. 33 Eliz. B. R. Cole v. Wall and Burnell. 


Per tot. Cur 

— — Sop— 

riement to Co. Comp. Cop. 86. ſ. 10. cites S. C. and S. P. agreed. — If a copyholder, without 
licence makes a leaſe for one year, or with licence makes a leafe tor many years and the leſice 
be cected, he ſhall not ſue in the !lord's court by plaint, but hall have an ejectio Hrmæ at the 
common law, becauſe he has not 2 cuſtomary eſtate by copy, but a werrautable eitate by the rulcs 


of the common law. Co. Comp. Cop. 60. l. 31. 


15. An cement will not lie for a 2d. part of a copyhold 
tenement in nature of dower, for they ought to levy a plaint 
in nature of a writ of dower in the manor court, and the 
homage to ſever and ſet out the ſame; but if the cuſtom had 
been tor the widow to have the 34. part, in nature of dower, 
hut in common with the heir, it were then otherwiſe ; per 
Pemberton Ch. I. at Chelmsford afizes, 2 Show, 184. pl. 
188. Hill. 33 and 34 Car. 2. B. R. Chapman v. Sharp. 

Lord Ram. 16, Copyholds are parcel of the demetnes of the manor, 
e ſo that if they are triable in the lord's court, the 474 might 
Bzde. S. C. be judge and party; and therefore per I reby Ch. J. Juriſdictias 
and S P. by ö of 
4:cby Ch. 


Copyhold, *168 
of the lords court extends to lands holden of the manar only, and 

wot to land, parcel of the manor, 1 Salk. 180. pl. 4. 7 W. 3. 

C. E. Brittle v. Dade. | 


(N. d) Actions by the Lord againſt the Tenant. 


1. AN avmwry may be made for rent of a copyholder due 19 Gilb. Treat. 


* N oF of Ten. 291. 
the lord, which is a duty at the common law, and n 


therefore an avowry may well be for it; per tot. Cur. Cro. for the 


E. 524. pl. 51. + Viich, 38 and 39 Eliz. B. R. the 3d. reſo- lord has 

3 2. : an eſtate 
Jution in Cale of Laughter v. Humphries, as 8 R. 2. Avowry 2 ©? 

of ; > A at common 

86. 15. law in the 
; rent, and not 
the cuſtomary eſtate and itis due to him upon the ſame grounds and reaſons in law, as the rent 
ol freehold is. This is miſprinted and ſhould be Hill. 6 R. 2. 


2. Where the lord diſrains his tenant and he makes reſcaus, 
and is diffeiſcd, yet per Reble, a//ije lies well enough againſt 
the tenant without any regre/s made; per Mordant, without 
poſſeſton of the land the aſſiſe cannot be maintained againft 
the tenant; Keble e contra, and a fortiori, writ of cuſtoms 
and ſervices lies againſt him, becauſe of privity, and he re- 
mains tenant in fact to the lord notwithſtanding the dferfen 
ot the land; quod nota; Kelw. 20. pl. 4. 

3. If the lord lets the rents of his copyholder be arrear, and Gib. Treat. 
if the copyholder furrenders his land, and the ſurrenderee is of Ten. 
admitted, and ſo a fire is due, but before the rent or fine paid he 590; bunt 
Jells the manor to J. S. and Ris heirs, he has no remedy either fays quere; 
in law or equity to recover his rent or fine, becauſe, he has for debt 
deprived himſelf by his own act. See Tit. Chancery (P.) pl. on _ 

1. and (Q.) pl. 3. Patch. 10 Car. B. R. Hitcham v. Finch. if it be a 
duty then 


ſurely the paſſing away the manor will not make it ceaſe to be ſuch; and quære, why he ſhall 
not have debt for the reut due, and whether he has not a freehold in them. 


(O. d) What Acts of Parliament ſhall be con- 
ſtrued to extend to Copyholds. 


I, A Copyhold is within the Statute of Merton, that feme J Rep. qo. 
{ſhall recover damages if her baron dies ſeiſed; per all b. pl. 22. 


the Juſtices. Mo. 411. pl. 559. Trin. 37 Eliz. in Caſe of $ f. nag 
Shaw v. I homſon. according- 


ly, —— 


S. P. by Yelverton J. Cro. C. 43. ——Gilb. Treat. of Ten. 171. cites S. P. 


2. The Stat. Veſtm. 2. cap. 4. which gives to the particular S. P. by 
tenant a quod ei deforceat, may by a benign interpretation ex- res 
tend to copyholds, becauſe it is beneficial to the copyholder, 13. 
and not prejudicial to the lord; agreed 3. Rep. 9. Paſch. Eliz. 


in Scacc, aud cites 10 E. 4. 2. b. accordingly. 
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Far. 67. 3. The Stat. IW:/im. 2. cap. 3. which gives the feme a cut 
S Pty | ii vita, & reſceipt, may by a benign interpretation extend to 


Manwood ö : 
Cb. Baron. the copyholds, becaule they are beneficial to the copyholder 


d. F. and not prejudicial to the lord; agreed. 3 Rep. 9. a. Paſch. 26 


by Yelver-= Fi: 1 <5 : : wa 
ton . Cro. Eliz. in SCACC, and cites 10 E. 4. 2. b. 
C. 4 


13 
Cilb. Treat. of Ten. 17, 172. cites S. C. and ſays that the Stat. Weſtm. 2. cap. g. in all its bran» 


ches extends to copyhelds for the ſame reaſons. 


1690 J 4. Copyhold lands are not within the Stat. Vm. 2 cap. 
Asreed per 20. #18.] Executions; for if a judgment be had in the court 
3 3 a of record againſt a copyholder for debt and damages, although 
dogs not the plaintiff may have execution by fieri facias againſt his 
extend to goods, or a capias againſt his body, yet he cannet have execu- 
3 tron of the moiety of bis copybeld lands by elegit, tor that copy- 
Paici.. 15, hold lands are not within the ſtatute ; and / it is, if a fat. 
Ene. in merchant er ſtaple be acknowledged by a cepyhilder for the pay- 
1 ment of monev at a day certain, which is not paid, his copy- 
S. b. by hold lands are not extendable for the ſame; and the reaſon of 
Juitices, theſe caſes is, hecauſe no perſons can come to copyholds but 
2 . by admittance of the lord, and the lord ſhould thereby loſe 

a his fine which is due upon admittance, if the party might 


2 Car. C. B. 
. P. have the lands upon extent delivered unto him. Supplement to 


by Man- 7 
ech. Co. Comp. Cop. 86, 87. 1. 21. 
B. for if it 

ſhould extend to copyholds, the common law would break the cuſtom, Sav. 66, 67, pl. 138. in 
Scacc. in Heydon's Calc, —— Gilb. Treat. of Ten. 173. >. P. | 


5. [But] if the tenant by the curteſy, or leſſee for years, be of a 
manor, and copyholds were in his hands by forfeiture or other deter- 
mination, and he bindeth himſelf in a ſlatute, and afterwards he 
demiſeth the copyhold again, the copy hold ſhall be liable to the 
ſtatute; but if a copyholder bindeth himſelf in a ſtatute mer- 
chant or ſtaple, his copyhold land ſhall not be extended upon 
the ſaid ſtatute, becauſe therein he hath but an eſtate at will, 
Supplement to Co. Comp. Cop. 87. ſ. 21. cites Paſch. 12 

Eliz. in C. B. Mo. 94. | 
— Comp. 6. The Stat. of Prerogativa Regis, cap. 9, and 10. gives 
op. 61. * > 

. 54.5. P. the lands of idiots natural to the king, he finding them con- 

——Gilb. venient maintenance out of the profits thereof; but if the 

' ogg idiot hath copyhold lands deſcended unto him, the king ſhall 

5. P. not have the wardſhip of thoſe lands therewith, out of the 
profits thereof to maintain the idiot, becauſe the ſame would 
be prejudicial to the lord of the manor, of whom the lands 
are holden by copy but; yet all alienations made by an idiot 
of his copyhold lands, after office found, ſhall be avoided by 
the king. Supplement to Co. Comp. Cop. 86. ſ. 21. cites 
Stat. Prerogat. Reg”. c. 9 and 10. 8 Rep. 170. in Towerlons 
Caſe, 4 Rep. 126, 127, 128. in Beverley's Caſe, | 

7. The ſtatute of 5 R. 2. of Departure out of the Realm ex- 
tends to copyhold lands, Supplement to Co, Comp. Cop. 88. 


1. 21. | | 
| En 8. The 


Copyhold, 169 


B, The Statute of 16 R. 2. cap. 5. which makes it a forfei- Gilb. Treat. 
ture of lands, tenements, and hereditaments, to the purchaſer & 2 
of excommunication, bulls Sc. in the court of Rome & c. extends 
not to copyhold, becauſe it would be prejudicia! to the lord 
to have the king ſo far intereſted in his copy hold without his 
conſent. Co. Comp. Cop. bi. ſ. 53. 

g. The Statute of 2 H-n. 5. cap. 7. of Hereticks extends not 
to copyholds, for though the lord of a manor is yearly to re- 
ceive a benefit in having the lands, after the year and the 
day, forfeited unto him, yet becauſe the king is a ſharer in 
this forfeiture, therefore lands by copy are not comprehended 
under the general words ; beſides, the ſtatute ſpeaks of the 
king's having annum, diem & vaſtum of theſe lands forfeited 
for hereſy, as in lands forfeited for felony, whereby it appears 
that the meaning of the {tatute is, that ſuch lands only ſhould 
be forfeited in which the king by the ordinary courſe of the 
law thould have annum, diem & vaitum if the tenant of them 
had committed felony, but ſuch lands are not lands by copy; 
for if a copyholder commits felony, his copyhold is preſently 
forfeited to the lord, therefore copyholds are out of the gene- 
ral purview of this ſtatute, Co. Comp. Cop. 61. ſ. 53. 

10, By the Statute of 1 R. 3. cap. 4. it is expreſsly provided, [ 170 J 
that a copyholder, having copyhold lands to the yearly value 4 
of 26s, and 6d. above all charges, may be inpaunelled upon a 

Jury as well as he that has 20s. per ann. of freehold land. 
Co. Comp Cop. 65. f. 52. 

11. If I /ery a fine of my copyhold land, and five years paſs, Supplement 
not only the lord. is bounden as to his freehold and inhe- to Co. 
ritance, but allo the copvholder for his poſſeſſion; for the CITY 


intent of the ſtatute of 4 H. 7. was to take away controver- ky, C. 
fies, et litibus finem imponere, and contention may be as — Cub. 
well for copyhold as for land at the common law ; per Pop- Sony 

ham Ch. J. Le. 99. pl. 126. Mich. 30 Eliz. Saliard v. 254 S. P. 
Everat. it being no 


12. The Statute of 4 Hen 7. cap. 24. of fines extends to MIYe Pr” 
copy holds, for if a copyholder be diſſeiſed, and the diſſeiſor levies — 
a fine with proclamations, and 5 years paſs without any claim or the lord. 
made, this is a bar both to the lord, and to the copyholder, 

Co. Comp. Cop. 62. f. 55. | 

13. So if a capyholer mes a feoffment in fee, and the feoffee 
levies a fine with proclamation, and 5 years paſs, the lord is 
barred ; but if the copyhaider levies a fine, and 5 years paſs, 
the lord is not barred; for the fine levied (the copyholder 
_— no frank-tenement) is utterly void. Co. Comp. Cop. 

2. . 55. | 

14. And whereas it has been doubted, that this ſtatute 

ſhould not extend to copyholds, but the lord ſhould hereby 


receive grand prejudice, for he ſhould not only loſe the fines 


upon alienations or deſcents, and the benefits of forfeiture, 
but ſhould withal be in danger to be barred of his frank- 
tenement and inheritance z- to that my Lord Coke an{wers, 

Vor. VI. O if 
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— 


IST a p 
* . 2 . . . 


Pe — r r B ICT "AN 
* . 
oY — — K 


gr 


Copphold. 


if the lord receive any ſuch prejudice, it is througli his own 
default for not making claim, for in regard of the privity in 
eſtate that is between him and the copyholder, he may make claim 
as well as the coty holder * , et vigilantibus, non dormien- 
tibus, jura ſubveniunt. Co, Comp. Cop. 62. ſ. 55. 

S. C. cited 15, Copyhold lands are not within the Stat. of 11 H. 7. 


Arg. Mod. * ; I * . . 
85. _— Cafe 20. 2 Sid. 73. Paſch. 1658. B. R. Harrington v. Smith. 
the words N N 5 

in the ſtatkte are manors, lands, tenements, and other hereditaments. 


The ſtarnte 16. If a man bargains and ſells copyhold lands, it ſeems 
3 nothing paſſes but a ule; for copy holds are out of the Statute 
euting uſes , U/es, and therefore ſuch a bargainor may afterwards ſur- 


to the poſ= render it to the uſe of the bargainee, and no eſtate paſſing, it 


ſein, ©*- ſeems to me to be no forfeiture, ; Gilb. 'I'rcat. of Ten. 239. 
tends not to 
copybolds. 


which is pla n from common experience; for when a copyholder furrenders to the uſe of another 


the pollc{iion is not executed to the uſe ; for the ſarrenderee has nothing till admittance ; for it 
s not the intent of the ſtatute to execute the poſſeſſion to the uſe of copyhold I-nds, for then a 
tenant would be introduced without the lord's couſeut. Cilb. Treat. of Ten. 170. 


S. P. by 3 17. The Statute 27 H. 8. cap. 10. of Uſes touches not copy- 
. holds, becauſe the tranſmutation of poſſeſſion by the fole ope- 
C.44-Mich, ration of the-ſtatute without allowance of the lord and of the 
2 Car. C. B. tenant and the branch of the ſame ſtatute, which ſpeaks of 
for it would jointures, touches not copyholds; becauſe dowers of copy- 
tend tothe . 

holds are warranted by ſpecial cuſtom only, and not by the 


lord's pre- 
judice, common law, or by the general cuſtom. Co. Comp. Cop. 


68.6 T4 
18, The branch of the Statute 27 H. 8 cap. 10. as to Join- 
tures does not extend to copyholds, fo that if a jointurę be 
{ 17521 1 made to a woman in Topyhold, that will he no bar to her 
dower; the reaſon is, becauſe the words of the proviſo being 
general and introductive of a new Jaw, to bar women of 
their dower, where they were not harred by the common 
law, there is no reaſon to extend them, ſince an eſtate in 
copyhold lands is very diſadvantageous to the woman, who 
mult pay a fine to be admitted, which the may not be able to 
do, and thereby will commit a forfeiture ; beſides, a woman 
is not. dowable of common right of copyhold lands, and fo it 
ſeems to be out of the regard of the ſtatute, and Lord Coke 
defines a jointure to be a competent livelihood of freehold, 
ſo that it muſt be an eſtate of freehold, Gilb. Treat. of Len. 


170, 171. 


\ 
S. P. by - 19. The Statute of 31 H. 8. cap. 1. and 32 H. 8. cap. 32. 


po 3 by which jointenants and tenants in common are compellable 
C. 44 Mich. to makg partition by @ writ de part:tione facirnda, as copattners 
2 Car. C. B. at the common law, touch not copvholds becadſe this altcra- 


es tion of the tenure without the lord's conſent may ſound to 
5 the prejudice of the lord. Co. Comp. Cop. 61. 1. 54. 


Ten. 172. 
173. S. F. WW | * | 
becauſe theſe acts provide that it ſhall be done by writ of pariition, and copyhold lands are not 


impleagdable a common law. 


2 
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2D. Debt for the fine of a copyholder is not within the Gib. Treat. 
Statute of Limitations. 2 Keb., 5 6. pl. 56. Trin, 21 Car. 2. „en. 163, 


. a 66. c 

B. R. per Cur. in Cafe of Hodiden v. k arris. CN 
21. The teſtator was ſ-iſed of ſeveral rents iſſuing both grown. 

out of freehold and copyhold lands, and died feiſea; after hi: 1-2. 8. C. 


death his executor brought debt for the arrears as well of th: —— 


copyhold as of the freehold rents due in the life-time of his lan of 
teitator, but the Court held, that the Statute 32 H. 8. did Yelv. = 


not extend to arrears of copyhold rents but only to the rents out C Treat, 
ol Ten. 


of free land. Yelv. 135. Mich. 6 Jac, Appleton v. Baily. t ans 

| : the dupple— 
ment to Lord Coke's Treatiſe of copyholds, where it is ſaid, that this act extends not to copylwids, 
and that to prove this a caſe was cited there out of 2 Le. cg. Sauds v. Hempſon, wnich lee, 
with Lord Ch. Gilbert's Remarks at [Q] pl. 4. 


22, Copyholder in by fee by licence made a leaſe fir 21 years Supplement 
by indenture, and the He covenanted for himſe:f, his executor, mm 
and aſſigns, to erect a pale about ſuch a claſe, and lay 40 load of 87. Pas 
dung on land every year, and to repair the buildings; atterwards cites 8. C. 
the leflor ſurrendered his lands to the uſe of the pia ut au _ * *. 
his heirs, who was admitted, and brou ht an action of c venant for the caſe 
againſt the leſſee for not performing theſe covenants; and the was not 
queſtion was, whether a copyholder that comes in by fur render of — 
the liſſar, be ſuch an aſſignee as might maintain this attiin by the 357. pl. ha 
common law, or by the Statute 32 H. 8. {cap. 3:. of Con- Mich. 146. 
ditions] as may maintain an action of debt ar covenant as an 2 
aſſignee, where the covenant is made by expreſs words be gaker v. 
tween the leſſor and leſſee, their heirs and affipns; fied ad Beriford, 


jornatur. Cro. C. 24. pl. 17. Mich. 1 Car. C. B. Platt y ngen 
633 5 an ifs nee 

| FR of a - 
holder is within the flatute to have an ation of covenant ; per Cur. the ſurrenderee ot a copyhold 


reverſion may bring debt or covenant againſt the leſſee within the equity of the 32 HH. 8. cap g. 


for it is a remedial law, and no prejudice can ariſe to the lord; and whether he is in the per or- 
in the poſt is not material, for a barg.inee may maintain covenant within this itatute. an- yet no 
doubt but he is in the polt, and Yelv. 222. wes a haſty refolution, and Hob. 178. only an extra- 
judicial opinion; judgment for the plaintiff ; note, the words of the act ate, no perlon being a 
grantee or aſſignee of any reverhon, 1 Salk. 183. pl. 2. Mich. 3 W. & XI. in B. R. Clover v. 
Cope. -—- Grantee of reverſions of copyholds {hall not take advantage of a condition broke a, by 
the 32 H. 8. nor by the common law (of covenants they may. Keb. 359. Cro. C. 24, 25. tamen 
quzreupon Yelv. 435.) For then by entry he might come in to be tenant to the lord 75 
without admittance, and though he in the reverſion may enter by the comme 1 [ 2 ] 
law, yet he was tenant before; the act gives remedy to aſſignecs, which he is not properly who 
comes in by ſurrender ; when a, copyholder enters for a condition broken, he is in ſtatu quo 
Prius, and therefore ſhall pay no fine ; and it the grantee of the reverſion might enter by force of 
the ſtatute, he would be in the ſame place as his grantor, and ſo would be in as tenaut, aud yet 
pay no fine. Gilb, Treat. of Ten. 168, 169. 


23. A copyholder in fee by licence made a leaſe for years, Cro. J. 205: 


, = : i pl. 7. Bea 
rendering rent, an condition lo re-enter ; and the copyholder Fg Fel 


ſurrendered to J. S. in fee, who demanded the rent on the S. C. wit. 
land, which not being paid he entered on the leflee ; held, lians & 
that the entry of J. S. is not lau ful; for copyhold land is — 
not within the Statute 32 H. 8. cap 34 of Condition, nor Fleming) 
S. ſuch an aſſignee as the ſtatute intends; for he is in only held that 
y the cuſtom, which does not extend to ſuch collateral nens u, 
| O 2 — things, way ot ſur- 
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render &c. things, and he is not privy to the leaſe, but may plead his 


coulo nit eſtate immediately under the lord. Velv. 222. Trin. 10 Jac. 


tage ot the B. Ko Braſier V. Beale. 

condition. : ; 

neither by the common law, nor by the ſtatute and judgment accordingly.———Brownl. 149. 
S. C. feems only a tranſlation of Yelv, —-- Tis cate is denied, and called a haſty re ſolution. 
2 Salk. 185. pl. 2. Mich. 3. W. & M. in B. R. in cale of Glover v. Cope. S. C. cited 
Supplement to Co. Comp. Cop. 87. ſ. 21. accordingly. Hob. 178 at the end of pl. 209. 


Hobart Ch. J. was of opinion the copyholds are not within the ſtatute of conditions. S. P. 
by 2 juſtices obiter Cro. C. 44. Mich. 2 Car. C. B. 
And per 24 copyholder is within the equity of the Statute of 


os Ch. J. 32 H. 8. cap. 34. whereby grantees of rever/ions have like ad- 
holders Tartages againſt leſſies by entry for non payment of rent, as grantors 
were ena- or leſſirs themſelves might have; though copyholders are not 
bled by within this ſtatute as to entry for condition, yet an action of 


cuttom to covenant lies; Arg. Skin. 297. Mich. 3 W. X M. in B. R. 


demiſe, it : | 

is reaſonable Glover v. Cope. 

to conclude, : | 

that they may covenant and make conditions of re-entry and ether prdviſions common in leaſes. 
Skin. 298. — Adjudged that covenant lies. Ibid. 307. Glover v. Cope. 3 Lev. 326. 
S. C. dns. 4 Rep. 80. S. C. adjudged. —--1 Salk. 185. pl. 2. S. C. and per Cur. 


the ſurrenderee of a copyhold reverſon may bring debt or covenant againit the lefl-e within the 
equity of the 32 H. 8. cap. g. for it is a remedial law, and no prejudice can arte to the lord, and 
wh 


he is in the per or in the poſt is not material, for a bargaince may maintain covenant | 


within this ſtatute, and yet no doubt but he is in poſt. and Yelv. 222. was a halty reſolution, 
and Hob. 178. an extrajudicial opinion; judgment for the plaintiff. Note, the words of the 
act are (no perſon being a grantee or aſſignee of any perſon) .Show. 284. S. C. adjudged. 


4 Rep. 3. 25. Baron ſeiſed of copybold of inheritance in iet of his ſeme 


Fl. SC. ſurrendered it without his feme to the uſe of a ſtranger, who was 


— admitted, and ſurrendered t9 the uſe of another; all the Juſtices 


and tha held that this is not within the letter, nor the equity of the 
neither ſne Statute 32 — 8. which gives entry to the feme and her irs 


— againſt the diſcontinuance of the baron. Mo. 596. pl. 813. 


to ſue her Bullock v. Dibley. 
cui in vita. ö | | 
—— P. by z juſtices obiter. Cro. C. 44. Mich. 2 Car. C. B. Gib. Treat. of 
Ten. 166. cites S. C. For the words are that no fins, fcoffment, or any other aft or acts &c. of the 
wife's inheritance or freehold, which words plainly mean nothing but a common law eſtaie, and the 
eommon law way of conveyancing, and if the equity of che act ſhould be confirued to extend to 
copyholds by the entry of the party, there would be a tenant without the aſſcat or admittance of 
the lord, neither doth the other part of the act concerning leaſes to be made by the tenant in 
tail, or huſbands of lands in right of the wives, extend to copyholds, for it only extends to thoſe 
lands that are grantable by deed, and yet it was adjudged, that a grant by deed of copyhold lands 
by 2 dean and chapter ſhould not be avoided by the fuccefſor by 13 Eliz. cap. 10 in the dean 


and chapter of Worceſter's Caſe, 6 Rep. 37. and fo fays, the queſtion will be, why copyhold lands 


ſhould not be within the 32 H. 8. as well as the 13 Eliz. cap. 10. if the 32 H. 8. doth not extend 
to copyhold land, then a biſhop ſolely caunot make a grant by copy to biiſd his ſucceſſor; Lord 
Coke ſays, that a grant by copy in fee, or in tail, for Ife or years, is a ſuſhcient demiſing within 
the act 32 H. 8. All thoſe books may be thus reconciled though in truth they are not contrary 
to one another. When a man is ſeiſed in ſce of lands in right of his church or wife, or his tenant 
in tail in his own right, and ſome of his lands have been granted by copy tor the ſpace &c. this 
is a fulicient demiſing within the act, to warrant his demiſing of them fo as to bind the heir 
3 ] or ſuccetfor ; but where a man is kimfelf tenant in tail of copyhold lands, or is ſeiſed 
© SS in right of his church or wite, where he can make no leaſe to bind by force of the 32 
WH. 3. becauſe they are not to be made by ſurrender by force of that act, but by deed indenied ; 
and though by licence of the lord a lcaſe of copyhold be demiſed by deed indented, yet the eſtate 
is not opiginally ſo grantable, to which only theNatwe extends. and therefore though copyhold 


lands have been granted, if they come into the lord's hands, this grant by copy may be a ſufhcrent 


demiting within the aft. to warrant his letting them again by deed according to the act. yet it 


ſeems he cannot grant them again by copy, for the act requires that leaſes be made by indenture 4 
5 2 = 
* 
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end it is obſervable in the DEAN AND CHAPTER OF WorczsTer's Cas, though the lands 
were copyholds, yet when they came into their hands they were demiſed by deed indented, 
which demiſe was warranted by the act upon the former grant by copy; now then, if the 32 H. 
8. doth not enable grants by copy, it is a great queſtion to me, whether the 13 Eliz. doth reſtrain 
them, forall leaſes made according to the exception of the reſtraining act muſt purſue the qualifi- 
cations of the enabling act, and conſequently muſt be made by deed, and then if grants by copy 
be left as they were at common law, eccleſiaſtical perſons may grant lands by copy in fee wit 
* the conſent of theſe perſons whoſe conſent is required to bind their ſucceſſors; I mean, if they 
have copyhold lands in fee, they may grant them by ſurrender to another, not that it they are 
lords, and they eſchcat, they may grant them in fee, for upon the eſcheat they free themſelves in 
their hands, and ſo within the act. Gilb. Treat. of Ten. 172. cites Cro. C. 43. and ſays, that 
it was faid by Velverton Arguendo, that the 32 H. 8. cap, 8. which gives an entry inteed of the 
cui in, vita, extends to copyhold lands, for the act was made to redreſs a wrong, and it is no pre- 
judice to the lord or tenant, that the wife ſhall enter, and the general words of the act that give 
a cui in vita, have been allowed to extend to copyholds ; the words ofthe ſtatute 32 H. 8. are, 
being the inheritance or freehold of his wife; fo if this act does in this branch extend to copy» 
hold lands, as it ſeems to me it does, then one and the fame act of parliament, in one part of it, 
will extend by general words to copyhold, and the other not, for tke firit part of the act of leaſes 
to be made by tenant in tai} extends not to copyhold lands, : ; 


— . , r r . 4 G - 
«A. —— rere n 1 n . ˖ » 


26. Copyholds are within the Stute , Limitations, per Gilb. Treat. 


tot. Cur. Mo. 411. pl. 559. Trin. 37 Eliz. in Cate of Shaw 4 
v. Thompſon. S. C. for 
; that is an 


act made for the preſervation of the publick quiet, and no way tending to the prejudice of the 
lord or tenant. And actions concerning copyholds are as fully and plainly within the words of 
the act of parliament & any other actions are, and ſo there is no reaſon to exclude them from 
the meaning, | s 


a= Fo; 
wt 0 


27. The Statute of 32 H. 8. cap. q. of Buying pretenced 
Titles extends to copyhold lands. Supplement to Co. Comp. | 
Cop. 88.1, 21. ol 

28, If one that has a pretended right or title to copyhold &. P. faidts 1 
land bargains and ſells it to another, this is within the Statute ve OY | 


— — 2 — 
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32 H. 8. cap. . of Maintenance &c, the words whereof are, dee OE 
that if any bargain, buy, or fell &c, any right or title in or 
to any lands or tenements &c. which words (any Right or 
Title) extend to all manner of rights or titles, and by con- 


2 Brownl.” 
124. —C0, 
Lit. 369. 
. S. 
cites S. C. 


ſequence, to copyhold lands; per Wray Ch.]. 4 Rep. 26. a. ———_ 
Paſch, 31 Eliz. B. R. in Cale of Kite v. Quinton, Tem. +56 

| i : S. P. and- 
the act being to ſuppreſs wrong, it is within the equity of it, neither lord nor tenant being pre- 
judiced thereby. 


29. Action of debt doth * lie for arrears of copybold rent, Brownl. | 
but only rents of freeholds, and the Statute 32 H. 8. ex- 2 
tends not to them. Yelv. 135. Mich. 6 Jac. B. R. Apple- 8. C. & S. F. 
ton v. Baily. | | 

30. By the Statute of 1 E. 6. cap. 14. it is expreſsly pro- 
vided, that upon the diſſolution of abbies and monaſteries copyholds 
Should continue as they did before the ſtatute and ſhould fall into 

the king's hands, Co. Comp. Cop. 60. ſ. 52. | 
31. By the Statute 1 Mar. cap. 12. it is expreſsly pro- 
vided, that if any copyholder, being yeoman, artificer, huſband- 
man, or labourer, and being of the age of 18 or more, under the 
age of bo, not fick, impotent, lame, maimed, nor having any juſt [it 
or reaſonable cauſe of excuſe, upon requeſt made by any man in | 
authority, reſuſes to 8 in ſuppreſſing riotous * | 


- _- 
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that then he ſhall immediately forfcit his zopvhold to the 
lord of whom it is held, during the copyholder's natural life, 
Co. Comp. Cop. do. ſ. 52. 


Supplement * 32 by the Statute of 5 Eliz. cap. 14. it it expreſsly pro- 
vided, that the forging of a court roll, to the intent to defraud. 


to Co 

Comp. Cop. . ; . . 
88. {. 21. A copyholder, ſhall be as well puniſhable as torging any other 
S. Cad. charter, deed, or writing ſealed, whereby to defeat a copy- 


* holder or fieeholder, Co. Comp. Cop. bo. ſ. 52. 


S. P 

— 33. The Statute of 13 Eliz. cap. 4. of Auditors and Re- 
Comp. Cop. cee of the Queen doth not extend to copy holds, and if 
87. Ger. ſhould be a great prejudice to the lords of ſuch copyholds, 
excsd.C. thr the queen ſhould have the land; per Walmily Le. g8. pl. 
Tt of 126. Mich, 3o Eliz. in Caſe of daliard v. Everet. 

Ten. 1-6. 

ſay this is a reaſonable opinion; for power is given by that act to make ſale by her letters patents, 
which.ſhould be a very great prejudice to the lord. - 


Se- pl. 25. 34. The Pean and Chapter of W. the 24 Eliz. demiſed to G. 
an 5 a copyholder for life, the ſame copyhold lands for the lives of A. B, 
—_— a C. and the ſurvivor of them, The dean died, The ſuc— 


the notes 


there to ceſſor dean and chapter entered, Relolved that the act of 


e e 13 E/ z. cap. 0. does not avoid this lcaſe it the accuſtomed 
* yearly rent be reſerved, or more, 6 Rep. 37. b. 38. a. Inn. 
10 3 Jac, B. R. The Dean and Chapter of Worceſter's Caſe, 


the ſta ute 
of 32 H. 8. cap. 38. 


Gilb. Treat. 35. By the Statute 13 Eliz. cap. 7. it is expreſsly provided, 
ot TÞn.16g. that theggopyhold land, as well as the freehold land, of a 
Soon bankrupt, hall be ſold for the ſatisfying of the creditor. Co. 
hold la., ds Comp. Cop. Oi. 1. 52. 


are within 


the ſtatutes of Bankrupts; becauſe the ſtatute 19 Eliz. expreſsly mentions them, and though the 


other ſtatutes do not, yet they being made for further remedy in the matter aforeſaid, were not to 
be cxpounded by the former, eſpecially lince that has tekcn care that no prejudice ſhall happen 
to the lord, 


Oro. C. 548. 36. It was reſolved by all the Juſtices, that copyhold is 


ber. within the Statutes of 13 EU. & 1 Fac. [concerning Bank- 


agreed by rupts] becauſe it is no prejudice to the lord, for that there 
the jultices ought to be a compoſition with the lord, and the vendee of 


_ 12% the lands, and although the ſale is and ought to be by inden- 


adjudged. ture, yet the vendee ought to be admitted by the lord. 2dly. 
—_- Mar. The words of the Statute of 13 Eliz. expreſsly are, That the 


1 commiſſioners ſhall diſpole of lands as well copy as free, and. 


by all in the ſa d ſtatutes ſhall be conſtrued moſt beneficially for cre- 
d. C. Fl. 67. ditors, id eſt ſuum cps tribuere. Supplement to Co, Comp. 


Ce 35. Cop. 88. 1, 21. cites rin, 15 Jac, [Car.] in B. R. Criſp v. 


by all tne Prat, G 

books it 

ſ-ems e in the ſupplement Jac.) for [Car.] S, C. cited by the chieſtzbaron as 

objected that copyhold lands e the ſtatutes of 1 Jac, and 21 Jac. by reaſon of the words 

land , tenements, and hereditarien:s, and ſaid that thole words do not make the reaſon, but 

the reaſon is, becauſe copyhold cates are cxpreſaly mentioncd, but the reaſon was, — 
copyho 
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copyholds are expreſs|y mentioned in the ſtatute 13 Fig. concerning bankrupts, and the ſtatute 
21 Jac. being ſubſequent and explanatory, and a very benchcial law, therefore copyholds have 
been adjudged to be within Loſe fublequent laws; beſides, the lord of the manor, in the caſe 
of a bankrupt copyholder, can be at no prejudice, becauſe the aſſignee of the commiſſioners is 
to be adinitted, and to pay his fine to lum, and in cafe of torfeiture by attainder the lord ſhall 
have the àctual poſſeflion of the copyhold, by way of eſcheat after the death of the copyholder, 
and this prodeietu haredis, becaute his blood is corrupted by the attainder ; but it may be 
queſtion, Mio ſhall have the profits auring his life, Hard. 445, 426. Upon the ſtatute 4 
13 Uliz. 2 7. which impowers the commiſſioners of bankrupts to fel] the lands &c. it has been 
hel, that they could not fell copyholds if that law had not given them power by expreſs 
words, v1”. to fell as well copy as free land. and fo are ſeveral acts of patliament made to give 
forfertures of lands, tenements, or other hiereditaments &c. which words do not extend to copy- 
holds but only tomnheritances at common law, And the reaſon is becauſe copyhold lands at the 
time of making 13 Fiz. cap. 7. and other acts, and long atter, were in no eſteem of the law; 
for the tenants of thoſe lands held them in villeinage, or at beſt were but tenan's at 

will, and fo not within the proviſion or care of acts of parliament. And even at 75 ] 
this day their eſtates ate heid only at the will of the lord according to cuſtom of the manor ; and 
in many reſpects this tenant hath a dependlance upon the lord, tor he can neither alien nor leaſe 
his copyhold without licence; and therefore hen either is donc, it is as well the act of the lord 
as the tenant. Arg 4 Mod. 83, 86. Hill. 3 & 4 W. & M. in B. R. in cafe of Glover v. Cope. 


* 


37. By the Statute 14 Eliz. cad. 6 it is expreſsly pro- 
vided, that if any of the queen's ſubjects go beyond the ſeas 
without licence, that then the queen ſhall not only take the 
ordinary profits of the fugitives copyhotd land as they ariſe, 
but ſhall let, ſet, and make grants by copy, and uſual wood- 
lales, and other things, to all intents and purpoſes, as a 
tenant pro termino durante vita may do. Co. Comp. Cop. . 
61. . 52. | | 

38. The Statute of 14 Eliz. of Fugitives extends to copy- 
hold lands. Supplement to Co. Comp. 88. ſ. 21, | 

39. Copyholds are not liable to the 20 7. per month upon the 
29. [28.1 Eliz, fir Recuſancy, Ow. 37, Paſch. 13 Eliz, 
Anon, . | | 

40. A recuſant being convict for not paying 201, a month 
forfeited by the Statute 29 Eliz. cap. 5. and other flatutes of 
Recuſancy, a commiſſion itſued out of the Exchequer to in- 
quire and ſeiſe all his gods, lands, tenements, and hereditaments, 
liable to ſuch a ſeiſure; upon the return of the commiſſion it 
appeared, that ſome of the lands returned were copyhold 
lands; it was aqueſtion, if they were within the ſtatute ? It 
was the opinion of the Court, thac they were within the 
equity of the ſtatute; for the words of the ſtatute are, lands, 
tenements, and hereditaments, which are forcible words, and 
the intention of the ſtatute was, that the = ſhould have 


Ow. 37. 
Paſch. :3 
Ehliz. S. Co 
ad judged 
after great 
debate, 
that copy- 
hold lands 
are not | 
within the 
ſtatute, by 
reaſon of 
the preju- 
dice that 
may there. 


all the goods, and the recuſant by the words of the ſtatute 
was only to have the 3d part of his lands, which is all that 
the law gives him, and if copyhold lands ſhould not be within 
the ſtatute, if a recuſant 45 had: great poſſeſſions only of 


by come to 
the lord 

who has 
committed 
no offence, 


and there- 
fore (hall 
not lo'e his 
cuſtoms and 
ſervices, - 

| Gilb. Treat. 
of Ten. 175. cites 8. C. and ſays, it came to be a queſtion, whether the ſtatute 29 Eliz, cap. 5. 
extended to copyholds ? and two ſeemed of-opinion it did, and one took this difference, that 
when a ſtatute is made to transler an eſtate by the name of lands, tenements, and hereditaments, 
copyholds are not within ſuch ſlatute. 


copy hold lands ſhould go unpuniſhed, it was contrary to the 
meaning of the makers of the act. Supplement to Co. Comp. 
Cop. 88. ſ. 21. cites Le, 97, Trin. [Mich.] 30 Eliz. in Scacc. 
Saliard v. Everard. | 


4. Copy- 


175 Copyhold, 


2 Inſt. 737= 41. Copyholders are not within the Statute of 31 Fl'z, 


— Treas cap. 7. of Cottages. Bulſt. 50. Mich. 8 Jac, Brocke v. Beare. 
of Ten. 176. | _— - 
S. P. and cites ſame caſcs.- 0 


| Gilb. Treat. 42, By the Statute 35 £/:2. cap. 2. it is expreſsly provided, 

| 13 that if any perſon or perſons, being convicted of recuſancy, 
p— repair not home to their uſual place of abode, not removing 
from thence above five miles diſtance, that then any perſon 
or perſons thus offending, ſhall not only forfeit their freehold 
land to the queen, but withal their copyhold to the lord or 
lords of whom it is holden. Co, Comp. Cop. 61. ſ. 52. 


d 


a Lutw, | 43. A copyholder is not within the 12 Car, 2. [. 24.] to 
13 diſeeſe the cuſtoay of his children, but the cuſtody ſhall be to 


reſolved. the lord or others, according to the cuſtom of the manor, 
—— Lord as to the copyhold lands, for the prejudice which may be to 
- > axon the lord, and for the meanneſs of the eſtate. 3 Lev. 395. 
SC. cies Paſch. 6 W. & NI. in C. B. Clench v. Cudmore. 
as adjudged | 
for the lord, for the ſtatute extends only to lands and tenement at the common law. 

ment at th | 


[ 176 ] 44. Ifaac Pennington was attainted of high treaſon, by the 
act 12 Car, 2. of Reg icides, and was at that time ſeiſed of a 
copyhold, held of the manor of W. of which the defendant 
was lord. By the ſaid ſtatute the forferture is given te the king » 
of all lands, tenements, and hereditaments Sc. which the per ſon 

/ attainted had on the 25th day of March, or at any time ſince 


1645, and that they ſhall be in the actual poſſ-fhon of the 
king, without office or inquiſit ion, proviſo, that no grants 
or conveyances, or grants and ſurrenders by copy &c. had 

or made before 29 Sept. 1659, by any perſon attainted &c, 
ſhall be impeached &c. the queſtion was, Whether by the 
general words of this act of parliament, the copy hold fands 
are included, and fo forfeited to the king, and whether the 
proviſo, wherein copyhold lands are mentioned, adds any 
force to the general words; and per Hale Ch. B. if this eſtate 
ſhould be forfeited, the copyhold will be deſtroyed, and paſs 
by letters patent, and not by ſurrender, and it would be a 
hard conſtruction to expound an act of parliament fo as to 
deſtroy the intereſt of an innocent perſon, Hard. 432. 435. 
1 ill 18 & 19 Car, 2. in Scacc. the Duke of York v. Mar- 

am. | 

45. A copyholder committed treaſon in the murder of 
King Charles, and afterwards, anno 1655, he ſurrendered 
his copyhold into the hands of the lord of the manor, for 
the uſe of his children, and died. The children were ad- 
mitted, anno 1659; the manor was ſold to the plaintiff, and 
anno 12 Gar, 2. the regicides were attainted by act of parlia- 
ment, by which it was enadted, that all their ęſtates real, and 
perſonal, and other things of that nature, whatſoever they ſhall 
be, ſhall be forfeited to the ting; Charlton J. was of opinion, 
that this copyhold was given to the king by theſe — 
0 1 words 
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words (other things of that nature ubatſocver) but all the reſt | 


of the Court were.ot opinion, that copyholds were never in- 
cluded in a ſtatute where the lord might have any prejudice, 


< 


_ unleſs expreſsly named, and for the proviſo, it might be ſatis- 


fied by the copyholds which the traitors might hold in the 
king's manors, or where they had a manor held of the king, 
and had made voluntary grants of copyholds and ſurrenders 
made ſubſequent ; but it was ordered to attend the king's 
attorney general, to know if he defired to be heard to the 
point, et adjornatur. 2 Vent. 38. Paſch. 35 Car. 2. C. B. 


Lord Cornwallis's Caſe. 


46. Statutes that are ben-ficial to the copyholder and not 
prejudicial to the lord, may by a benign interpretation be 
extended to copyhold; as Statute W, 2. cap. 3. which gives 
cut in vita and reſceipt, and cap. 4. which gives to the parti- 
cular tenant qued ei deforceat, 3. Rep. 9. a. Faſch. 26 Eliz. 
in the Exchequer, Heydon's Caſe. | : 

47. When an act of parliament alters ihe ſervice, tenure, Or Sav. 65, 65. 
intereſt of the land, or other thing in pr. juctice of the lord, or of Pl. 138. S. C 
the cuſtom of the manor, or of the tenunt, there the general 8. P. by 
words of an act of parliament ſhall not extend to copyholds. Manwood 
but when an act is generally made for the public good, and = a 
no prejudice may accrue by reaſon of the alteration of any 51. 278. 
intereſt, ſervice, tenure, or cuſtom of the manor, there often Paſch. 35 


times copy hold, and cuſtomary eſtates, are within the general Elz. in 


purview of ſuch acts. 3. Rep. 8. a. Paſch. 29 Eliz. in the 2 a 
Exchequer. Heydon's Caſe. per Man- 

| WOO, — 
Co. Comp. Cop. 61. ſ. 53. cites S. C. Supplement to Co. Comp. Cop. 77. f. 12. cites 
S. C. Ibid. 86.1. 21. cites S. C. & S. P. Godb. 369. pl. 458. M ch. 2 Car. ut 


was ſaid per Cur. hat ſuch difference was taken by Popham Ch. J. 42 Eliz. B. R. in caſe of 
Baſpool v. Long, that a cuſtom which conduces to maintain copyho ds extends to them, but a 
ſtatute or cuſtom which depraves or deſtroys them does not. — [ This point does not appear 
in any of the reports of the caſe of Baſpool v. Long. ] Cro. C. 42. &c pl. 4. Mich. 2 Car. 
C. B. the S. P. in caſe of Rowden v. Maliter.———S, P. by z juſtices. 2 Vent. 39. Paſch. 
85 Car. 2. C. B. G1lb, Treat. of Ten. 132. S. P. 


48. Note, that in no caſe, where the king claims a ſhare in [ 177 J 
the jorfeiture of the lands, (as in the Statute H. 5. which 
ſpeaks of lands for feited for hereſy, viz. that the king ſhall 


have annum, diem et vaſtum, as he hath for lands forteited 


for felony) copybold lands are not within the general words of 

ſuch flatute, for that in ſuch caſe. if the copyholder commit- 

teth felony, the copyhold is preſently forfeited to the lord of 

the manor, and therefore out of the words of that ſtatute, 

3 the like ſtatutes. Supplement to Co. Comp. Cop. 
7. ſ. 21. 

49. Copyholders are comprehended under ſtatutes, either by 
expreſs limitation in preciſe words, or by a ſecret 1mplication upon 
general words, Co. Comp. Cop. 60. 1. 52. 

50. There is a difference between penal ſtatutes, which gave 
a forfeiture generally, or to particular perſons, as the king &c. 
Copy holders are within the firſt, becauſe in ſuch caſe the lord 

may 
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may enter, or the land may eſcheat to him, but they are not 
within the laſt, 2 vid. 43. Arg. Hill. 1657. in Cafe of Har- 
rington v. Smith. 

51. The king cannot ſeiſe two parts of copyhold lands of a 
recuſant enuidt. Hard. 33. Hill. 18 & 19 Car. 2. in Scace. 
Due of York & al. v. Sir John Nlarſham, Baronet, D 
It is true, 52. 1 hole ſtatutes which concern or affect the flate of the 
ſtatutes land have been conitrued not to extend to copyhold, as the 
— ſtatute which gives e/eg/ts, Acton Burnel did not. Arg. 

. 8 Show. 287. Mich. 3 W. & NMI. 5 | 

ave been | | | 


adjudged to reach it. Ibid, cites Le. 97. ——— Ow. 37. Anon. 
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i 
53. Copyholds are held to be within the Statute 7 Servers 

to be taxed, but not to be fold. Arg. Skin. 297. Mich. 3,V. 

& M. in B. R. in Cale of Glover v. Cope. cites Callis Read- 

ing on the Statute of Sewers, | . 

F3 Lev. 127. 54. Particular flatutes by which the lerd may have any pre- 
1 judice as to fine or amerciaments, do not bind copyhold tene- 
enly reaſon ments, as the Statute 8 H. concerning Bantrupts did not ex- 

| 4 y- tend to copyholds, and therefore a ſubſequent law was to 
been ad. include them, neither did the Statute of Kecuſancy extend to 
judged not ſuch eſtates, and the reaſon given is, becauſe the lord may 
to be with thereby receive an injury by the loſs of the cuſtoms and ſer- 
e vices, but general latos made for the public g, and where the 
other ta- lords If manors can have no prejudice, are binding, and ſhall 
tutes which ęxtend to copyhold lands, though not named in ſuch ſtatutes; 


contain Arg. 4 Mod. 84. Hill. 3 & 4 W. 3. B. K. in Cafe of Glover 


general 8 

words, is, V. Cope. 

becauſe of | 

the reſpect to the /ord's prejudice. Carth. 285. in caſe of Glover v. Cope, 1 Salk. 185, 


Pl. 2. S. C. but S. P. does not appear. 8 


(P. d.) Agreements between Lord and Tenants. 


I. A C-/tim of deſcent in a manor, and many other things, 
were in controverſy between the lord and tenants, 
and betwe=n the tenants themſelves, and in the 10 liz. a 
general agreement made by aeed indented, and a bill in Charcery 
e/ta*1:ſhing the ſame, but no record to be found, but the deed 
inroiled, though all. the tenants ot the faid manor ſhall be 
ſtopped in the Chancery to ſpeak againit this, for it 1s for 
the repoſe of the realm notwithitanding pretence was made 
that agreement cannot alter a cuſtom in law, that ſome were 
i, fantt, ſome feme coverts at the tame, and that the /ord was but 
tenant in tail, of which opinion was Mr. Cook, Attorney 
General, and Juſtice Gawdy. Cary's Rep. 29, 30. cites 

10 June 1602. 44 Eliz. 1 os 
7 178 ] 2. In the caſe of ten:nt-rionht between M. and ſome of his 
; * tenants on the borders, the Lord Chancellor pronounced, 


that neither in tenant-right nor in other copyholds would . 
ma 
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make any order for all his tenants in general, but for ſpecial 
men in ſpecial caſes, nor for any longer time than the pre- 
ſent, except it were by agreement, between the lord and 
tenants, which then he would decree if it appeared reaſonable, 
Cary's Rep. 38. cites 8 June, 1 Jac. Muſgrave's Caſe, 

3. An agreement between the lord and tenants fer ſettling S. P. and for 
heri:ts, and /tinting common, was decreed to be affirmed. The TOY 
lord ſells the manor, and the purchaſer, though he came not — 
in privity, brought a bill to revive the decree, and had the Fin. R. 154. 
ſame confirmed, though neither the ord nor tenants had greater —_ 26 


eſtate than or life ; qQUETEC, Vern, 427. pl. 402. Hill. 1686. Meadows 


Dunn v. Allen. v. Paterick. 


(Q. d) Cate of Agreements, and Covenants 
about Copy holds between IJenants and others. ; 


I. A Covenants to aſſure copyhold land to J. S. In an 
action by J. S8. he needs not ſhew a court to be 
holden, for A. ought to procure a court to be holden, Cro. 
J. 102. pl. 35. Mich. 3 Jac. B. R. Fletcher v. Pynſet. 

2. A. ſeiled of copyhold and freehold lands, ſettled the A man 
freehold lands on himſeltf for life, remainder of part zo his — 
wife for life, for part of her jointure, remainder to his heirs male and his * 
on the body of his wife, remainder te his heirs male of his body, hes, to 
remainder to B. his brother in tail male, remainder to his own — 
right heirs, and covenants with the ſame truſtees, 1 /ettle the a 
copyholds to the jams uſes. A. going to make a ſurrender fell certain uſes 
fick, but made a letter of attorney to do it, but died hefore it — 
was done without iſſue male. The freehold lands remained died \betore 
to B. but the Court would not compel the heirs general of it was done. 
A. to execute the covenant to ſurrender, Ch. Caſes 243. Mich. tay = 
26 & 27 Car. 2. Bellingham v. Lowther and Wentworth. a fpecifick 

eXEC 
this covenant, and the ſame was decreed accordingly. Mod. 106 Mich. 11 Ges. Raw 
Neeve v. Keck, RE 


2. Two copyholders upon a treaty of marriage between them 
ſurrendered their reſpective copyholds to the uſe of them and the 
ſurvivor of them, and before marriage the man dies, | he 
woman entered, and enjoyed for 30 years; it was inſiſted, that 
this was a truſt for the man and his heirs till the marriage, 
and Lord [Jeffries decreed a re-ſurrender, and an accountzof 
the profits from the death of the man. Vern. 432. pl. 408. 
Hill. 1686. Hamond v. Hicks. 

4. Rent granted out of a copyhold, and which had been free Though in 
quently alien by ſurrender and admittance for a valuable ſtrictneſs 
conſideration, was made good in equity. 2 Vern, R. 16. pl. — 
10. Hill. 1686. Spindlar v. Wilford. 5 paſe by way 
of ſurrender, 


yet the ſurrenders and admittances are evidences of the agreement for the ſale, Ibid, 


5. On 


? 

: 
14 
| 
il 
i! 

: 
: 
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| 5 On marriage a freehold eſtate was ſettled. on huſband 
and wife for their lives, remainder to the firſt ſon in tail, re- 
mainder to truſtees for 509 years, to raiſe daughters portions, 
remainder over, and *there was a covenant from baron to 
ſettle his copyhold e/tate to the ſame or like uſes, and ſubject to 
the ſame truſt on proviſoes &c. A ſurrender is made, but 19 
term is limited. There was no iſſue male, and the freehold 
was ſufficient to raiſe the daughter's portions. Bill diſmiſſed 
at the Rolls, but Lord Somers, on appeal, decreed the copy- 
hold eſtate ta land charged, and liable to raiſe daughter's por- 
tions, 2 Vern. R. 321. pl. 308. Mich. 1694. Shouldam v. 
Shouldam. 

6. A. a copyholder of inheritance having no iſſue, intended t9 
laue it to his nephew, but being taken ill, he had no time to ſur- 
render it to the uſe of his will, for want whererf the eſtate wou'l 
deſcend to MA. bis ſiſter ; to prevent which A. got M. to give a 

= bond of 20001, to the nephew his ſon, conditioned to convey the 
= | lands ts her ſon and his heirs upon requeſt, The ſn, after \\'s, 
death, entered and died without iſſue, but lift 2 fiſters, no cn- 
vchance being executed by the mather ; but Lord Chancellor de- 
creed, that ſhe was a truſtee for her ſon and that ſhe ſhould 
ſurrender to her daughters, and they to be admitted as copar- 
ceners. 9 Mod. 62, Mich. 10 Geo, Aliſon's Caſe, 
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(R. d) Attorney. What Services may be done 
| by Attorney. 


ſon of the lord, and by his copyholder, is in doing of 
fealty, which upon every admittance he is to do the lord, for 
that is eſpecially mentioned in the copy granted by the lord 
in theſe words, viz, Dat domino pro fine, et fecit domino 
-tidelitatem, and fealty cannot be done but in perſon, and not by 
an attorney. And although (as Mr, Littleton ſaith) fealty 
may be taken by the ſteward of the court of the lord of the 
manor, yet it is done to the lord himſelf, and it muſt be done | 
by the copyholder himſelf in perſon. Supplement to Co. | 
Comp. Cop. 83. ſ. 18, cites 9 Rep. in Comb's Cale 75. 


. ! 

I. THE principal duty inſeparably to be done to the per- | 
f 

f 


2. The ſuit and ſervice which is to be done in the court of the ch 
lord by his copy holder muſt be done in perſon and not by ine 
another for him, and it is to be done upon oath, and a man } > 
cannot ſwear by attorney, and therefore he' cannot make an 
attorney to do his ſuit and ſervice, but the ſame mult bz 
** by him in perſon. Supplement to Co. Comp. Cop. 83. 

18. . 
« | 3. Some particular things a coprholier may do by his of 
attorney; as he may pay his rent by his ſervant or attorney, pure 


4 er tender it by them, and ſuch payment and tender ſhall be good. Nh. 
* Supplement to Co, Comp. Cop. 83. ſ. 18. . 1 
4 . 4. 0 


Copyhold, +179 


: 1 
4. So if the cuſtam of the manor be, that upm the dea h of | 1 
every copyholuer the tenant ſbail pay and tender his beſt beaſt into 88 | 

the lord for a heriot, there the heriot may be paid by the heir be- 
fore his admittance, or by the executor of the copyholder, and 1 
ſuch payment or tender of it ſhall be good. dupplement to | 
Co. Comp. Cop. 83. ſ. 18. | i 


c 


(s. d) By-Laws. [ 180 } 


t. THE tenants may change the by-laws at the next 1 
court without the conſent of the lord, per Dyer. Dal. N 
95. pl. 23. 15 Eliz. Franklin v. Cromwell. 4 * 

2. By-laws made in court baron to bind flrangers that are not 4 
tenants of the manor, are void. Savil, 74. pl. 151. Mich. | 
25 & 26 Eliz, Anon. | 2 

3. If the homage only make by-laws, and not all the tenants, 4 
the by-laws are void. Savil, 74. pl. 151. Mich. 25 & 26 
Eliz. Anon. 

4. To make by-laws that they ſhall net put in their cattle in 
their ſeveralties before ſuch a day is void. Savil, 74. pl. 151. 
Mich. 25 & 26 Eliz. Anon. | | 

5. By-laws to bind ſtrangers are not good, though they are 
made by the homage, and by all the tenants, and of ſuch 
things whereof by-laws may be made. Savil, 74. pl. 151. 1 
Mich. 25 & 26 Eliz, Anon. | 4 

6. Every by-law ought to be made for the commen benefit of 1 
the inhabitants, and not for the private commodity of any 1 
particular man, as J. S. only, or the lord only; as if a by- 
law be made that none ſhatl put his beaſt into the common 
field before ſuch a day, it is good; but if a by law be made 
that they ſhall te carry hay upon the lord's lands, or break the 


| bedges of J. S. this is not good, becaule it reſpects not the 
common benefit of all; per Periam J. Godſb. 79. pl. 13. Hill. 
0 Eliz. Anon. . 

f 7. Per Windham J. ſome books are, that by-laws ſhall 
x bind no more than ſuch as agree to them, Goldſb. 79. pl. 13. 


Hill. 30 Eliz. Anon. | 

8. A by-law in a manor binds the tenants without notice, be- 
j cauſe they are fuppoled to be within the manor; per Hale 
* I Ch. J. Vent. 167. Mich. 23 Car. 2. B. R. Iſaac v. Ledg- 


ll; 

4 Ingham, 

an | 

be N See tit. 
5 (T. d) Charitable Uſes. | reer 


= * IN caſe of charitable uſes the lord of the copyhold h 
bis have his duties always of fines, heriots c. of the heir, or 
£7, Ypurchaſer, in whoſe name the intereſt of the copyhold reſts in 
law, and he ſhall have an allowance made him out of the cha- 

table uſe. Mo. 890. pl. 1253. Anno 1586. Rivet's Caſe. 
So | U. a] 
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181 Copphold. 


(U. d) Common. 
How Lord or Tenant are intereſted therein, and 
alſo in the Soil. 


A. cuſtom ſur I. TH cuſtom might have a lawful commencement that 


er to have f 
won Kc. he lord, and by the cuſtom of ſome manors, ſome copyholders have 


in his lord's common in one waſte of the lord, and ſome in another ſeparately, 
Heil is good; and all the copyholders may be extinct, fave one. 4 Rep. 


for — 32. a. b. pl. 25. Mich. 29 & 30 Eliz. B. R. Foiſton v. 


holders may Cr acher ode. 


have for- | | 
ſeited their eſtates or intereſt therein, Gilb. Treat. of Ten. 208. 


If the lord 2. If the copyhelder for life has uſed to have common of paſ- 


8 ture or eſtovers in the lord's woods or waſtes, and after the 
years of the lord aliens the waſtes, or woods to another in fee, and after 


manor with grants a copyhold eſtate according to the cuſtom, the copyholder 


— mg muſt have common there as hath been uſed, but in this caſe 


and the leſ- the cuſtom muſt be laid ſpecially; otherwiſe it is of a leaſe for 
ſee or his life by deed, 8 Rep. 63. b. 64. a. Mich. 6 Jac. Swayne's 
&. | 

ant a 
copyhold 
for 3 lives according to the cuſtom, and it is found that the cuſtom is, that a copyholder may 
top and lop the trees for fireboot; he may juſtify the doing it; becauſe the copyholder is in by 
the cuitom, paramount the exception of the trees in the leaſe ; adjudged by all the court. Mo. 
811. pl. 1098. Trin. ; Jac, C. B. Swaine v. Becket. Brownl. 231. S. C. held accorcs 
ingly per tot. Cur, 


3. In treſpaſs &c. Quare clauſum fregit &c, and putting 
in his cattle &c. The defendant juſtified, for that the place 
where is parcel of the Manor of Haye, in which manor there 
is a cuſtom, that it ſhall be lawful for the lord of the manor 
to h ve common in the lands of the tenants thereof for lite, 
or years, when they lie freſh, and upon a demurrer this was 
adjudged a vod cuſtom, and againſt law, that the leſſor ſhould 
have common againſt his own demiſe, becauſe it is parcel of tht 
thing demiſed, Palm. 211. Mich. 19 Jac. B. R. White ». 
Sawyer. | 

4. The Lady W, being lady of the Manor of Stepney, 
exhibited a bill to eſtabliſh an uſage and cuſſam within the 
ſaid manor ever ſince the reign of H. 8. which was, that th: 
tords of the ſail manor might, upon the preſentment of 7 of tht 
copyholders thereof, determine what waſte ground was fit to be ſet 
out and incloſed, in order to build on the ſame, and ſuch preſeni- 
ment being agreed unto by the major part of the hamage at tht 
next court, the ſame was ſet cut and incloſed accordingly, without 
any moletation or diſturbance by the tenants; that ſuch a preſent- 
ment was made in manner as aforeſaid of ſeveral parcels of 


waſte ground to build on in Mile-End Green, where * 
N t . 


one copybolder ſhould only have common Ec. in the land of 


5 Copphold. J +181 


the great fire, filth and carrion have uſually been laid, to the 
great annoyance not only of ſome of the tenants, but of all 
others paſſing that way; that this preſentment was allowed 
by the major part of the homage at the next court, and which 
is now fought to be eſtabliſhed by a decree of this court, the 
rather, becauſe it is oppoted by fome of the tenants of the 
ſaid manor, who have brought actions &c. pretending, though 
very untruly, that they have a great loſs of common by ſet- 
ting out and encloſing {uch ground; that by indenture dated 
15 June, 15 lac. the | Pu W. in conſideration of 3500/, pa d 


to himſelf, and 3000/7. more to his father Henry, Lord W. [ 182 } 


did grant and confirm to the tenants their privileges and cuſ- 
toins, and particularly the commons which they then enjoy- 
ed, with liberty to dig gravel, clay, or leam, to repair or 
build any of their copy hold tenements, and covenanted for 
the quiet enjoyment againſt him, his heirs and aſſigns; that 
the reaſon why no diſturbance of this nature hath been hitherto 
given is, becauſe there was never any ſuch incloſure for building, 
under pretence of ſuch an uvtage and cuitom till now, Upon 
reading of ſeveral court rolls of the faid manor from the reign 
of Hen. 8. till the reign of Car, 2. relating to the ſaid uſage, 
and hearing all parties, the Court decreed, that this was rea- 
ſonable uſage, and fit to be eſtabliſhed, and that the plaintiff 
hath proceeded according to the utage in procuring the ſaid 
waſte ground, called Vlile End Green, to be ſet out, pre- 
ſented, and allowed by the homage, and incloſed as afore- 
ſaid, and ſo had power to grant leaſes and eſtates thereof at 
her pleaſure to be incloſed and kept in ſeveralty &, Fin. 
Rep. 263, 204. Trin. 28 Car. 2. 1676, Lady Wentworth & 
al. v. Clay & al. | 


9 


(W. d) Copyholders Intereſt as to Commons. 
I, TJ HOUGH the copyholders have /olam & Jeprralem paſ- Vent. 123. 


turam &c. yet the lord may diitrain tor other damage > $ 


the bea/? of a /tranger, who has no right to put in his bealts, Ibid. 16g. 
though the lord has no intereſt in the herbage; per Hale Ch, S. C. the 


J. 2 Saund, 328. Hoſkins v. Robins. r 


| preſcription 
good, and being laid as a cuſtom in the manor, it was not necdſul to expreſs the copyhold 
eſtates; that it does not take away all the profit of the land from the lord; for his intereſt in the 
trees, mines, buſhes, &c. continues. 


2. The cuſtomary tenants of a manor allege a cem pro bra - 
ſola & ſeparali paſtura in &. quolibet anno per torum annum KC. hs cali 
The cuſtom is good, and might alſo have a reafonable com- held good. 
mencement; one may preſcribe tor the ſole feeding, becauſe 
it might have its commencement by grant, and if it be geo by pre- 
ſeription, it may be good by cuſtam, and ſuch a cuſtom at firſt 
might commence by the voluntary agreement of the lord toi h the 
fenanis to induce them to hold their eftates, which were then but 

etates 
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182 Copyhold. 


Hates at will, and to beftow their pains and labour in improve- 
ment, and ſo a continual ufage had now made a cuſtom for 
the fame reaſon, that it had now fixed their eftates and made 
them permanent, and enabled them to bring actions againit 
their lord, if he puts them out of their eſtates contrary to the 
cuſtom. 2 Saund. 326. 328. Paſch. 23 Car. 2. B. R. Hoſ- 
kins v. Robins. | 

3. In Canc, Mich, 1726, in Manor of Hamſtead, one Rous 
having bit the Long Room on Hamſtead Heath bya new copy from 
the lord, without the conjent of the bondage, a bill for eftabliſhing 
the cuſtom of this manor prayed to pul! it drwn, as an incroach- 
ment on the common or waſte, but iſſues being directed to try 
ſeveral other cuſtoms of this allo, King Chancellor ſaid, that 
though it might be reaſonable tor Rous to be reſtained from 
building any farther, yet as to what he had dane, being ſuppoſed 
at 3000ol, expence, the commoners landing by, he would not let 
be pulled down, tor on laying the firft ſtone the commoners ought to 
have oljected to it and an injunction, ſtaying him to go on to 
finiſh his buildings, was diffolved; this was declared provi- 
tionally until the iſſues were tried. VIS. Rep. 


183 } (X. d) Cottages built on the Waſte. 


I. THE plaintiff was lord of the Manor of Ewell in Surry, 
and brought his bill, claiming an houſe in Ewell built 
upon the waſte, It was ſaid by Lord Chancellor, that the 
lord of a- manor is, never ſaid to be out of poſſeſſion; that 
what is built upon the waſte is his, and that upon a trial be- 
fore Juſtice (John) Powell, touching ſome cottages or tene- 
ments built upon the waſte, thiugh the lord had not been in 
actual ſurvey of the cottages or tenements in queſtion for 60 
years, and there had been ſeveral fines levied thereon, by the opi- 
nion of the Judge the lord had a verdict. MIS. Rep. 13 July, 
1726, in Canc, Loyd v. Bartlet. 

2, It has been ruled in evidence at the aſſizes, that a cot- 
tager on the lord's waſte lives there by the lord's conſent, and 
fo is only tenant at will, but this is very doubtful where there 
has been a /ng poſſi ion; ſaid by Pratt Ch. J. Mich. 11 Geo. 
B. R. And per Cur. 20 or 25 year's peſſiſſion is a good title in 
an tjeet ment, as well as a bar ie an ejeci mant. 


(Y. d) Court-Rolls. 
What Intereſt the Tenant has in them. 


I. II was ordered, that court- rolls ſhould be brought and 
ſhewed to counſel, to ſhew which is copybold, and which is 
reeheld, Toth. 109. cites 12 Jac. Corbett v. Peſthall. 
Lord, and 2. Tinant by copy has an intereſt in the rolls of the court as 


tenants. and well as the lord, becauſe it is his evidence, and the lord cannot 
COPY huld- de n 7 


Copyhold, 183 


deny copyholder acceſs to the rolls; per Doderidge. Lat. 182. 8 
05 | n ave a bi 
Mich. 2 Car. Widow Stacy's Cale, ne 
another to 
have the uſe of them, as well as againſt ſtrangers. Hard. 180. pl. 2. Paſch. 19 Car. 2. in Scacc. 
in caſe of Langham v. Lawrence. 5 Mod. 396. S. P. per Cur. Paſch. 20 W. 3. ———D. 

254. Marg. pl. 38. cites S. C. 


3. A copybolder being ſued in B. R. for certain lands, moved 5 Mod. 396. 
that Oe fleward of the court might be ordered to bring in the Ns. aud 


ſeems ad- 


roils into B. R. that by them he may be the better enabled to mined by 
defend his title to the lands; per Roll J. this court cannot the court, 


order him to do it, ſo would make no rule in it. Sty. 128, — 


Trin. 24 Car. B. R. Anon. ucntly ore 

SY for 
ſtewards to grant copies, and produce the rolls at trials. Fin, Rep. 249. Paſch. 28 Car. 2. 
ordered that the plaintiff, in a bill for diſcovery of deeds &c. ſhould have recourſe to the records, 
rolls, and evidences of the manor, in which the lands claimed, lie, to view, peruſe, and take 
copies thereof, (paying for the ſame} and ordered, that the defendant and his heirs, lords of the 
| faid manor, ſhould produce fo many thereof at any trial at law as the plaintiff or his heirs ſhould 
at any time require ta be produced, but at the charge of the plaintiff, his heirs, or aſſigns. 


4. Bill to have certain ſurrenders made up and engreſſid which 
were made, but not engroſſed; plaintiff and detendant were 
brothers; per Finch K. the father being /or4 of the manor © 184, ] 
cannot declare the truft; of copy hold granted to his fon, though 
he took the profits always by their conſent, Ch. Caſes 261. 
Trin. 27 Car. 2. Dowdtwell v. Dowdſwell. 

5. If the lord of a manor refuſes a tenant a /ight, or copy of 
a court-roll, to make ſuch ule of thein as the tenant thall 
think proper, either to ground a fine upon or make his de- 
fence, he ſaid Hale was of opinion an attachment ſhould go 
againſt the lord; per Holt Ch. J. 11. Mod. 111. Paſch. 
b Ann. B. R. Anon. 


(Z. d) Cuſtomary Court. 


5 IF the lord of a manor having many ancient copy bolds in Nui Cro. E. 102, 
grants the inheritance of all of them, the grantee may 203: pl. 10. 
hold court for the cuſtomary tenements, and accept ſur- 4 
renders to the uſe of others, and make admittances and the tene- 
rants; for though it be no manor in law becauſe it wants ments are 
Fate crit, yet as to the copyhold tenants the feoffee or — 
grantee has ſuch a manor, that he may hold court and make reſt of the 
admittances and grants of the copy hold tenements; for every manor, yet, 
manor which. confijts of frank-tenants, and copyhold tenunts, com- — 
prehends in effect in itſelf 2 ſeveral courts, viz. a court baron for they con- 
the frank-tenants, in which the ſuitors are judges; and another tinue copy- 
for the copybolders, in which the rd or the fleward is judge; and —— 
the grantee of the inheritance of the copyholds may hold their ſer- 
luch court for the copyhold tenements only, as the grantor vices and 


might. 4 Rep. 26. b. Trin. 30 Eliz. B. R. the 3d Reſolu- — 
tion in Cale of Melwick v. Luter. who has the 
freehold of 


them may keep a court in any place, and it is not properly a court baron, but as a court of ſurvey, 
Vor. VI, P at 
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184 GE Copphold. 


at which copyholds may well be granted, and the lord or his ſteward may grant copies out of 
Court as w mow in court. bid. the re porter adds a nota, that a writ of error was brought 
of this judgment in the Exchequer Chamber, and the error aff zned in the matter of law, but '! 10 
Judgment given; for the parties compounded, and agreed with the plaintit} in the writ of error, 
and he had the lands, as Ewens who was of his council told me, for he ſaid, that all the juitices 
and barons u the Exchequer Chamber did hold cleatly, that it was a void grant by copy 1 ; 5 
being Erirded from ther manor, the cuſtom to demie them 1s alto zether gone and de! troyed, ! 

as thy eftotes tor life which were in cflc at the time of the alienation of the trechold of them . 


ſeverance ot them, being now determined by ſurrender, or otherwiſe, no new copy can be 
made. vet the alto nation vot the tree hold of them doth not deſtroy the eitates of the copytolders 
then in cue, but they shall hold them dur: ig their eſtates paving 7 their ſervices ; but no neu 

eſtates may be afterwards granted by copy. Cub. Treat. ol Ten. 196. ſays, that ſince every 
manor, conliſt ug of freenoldersand copy holders, has courts, one a court baron, and the other 


2a court tor copyholders. wihcorcot the lleward is judge. what raue is there, theſe being feveret 
courts. and there arc i-veral jadges of them, that the wart of treeholders ſhould inder the grantee 


from keepin; 2 court for grant ng eſtates by copy, eſpecial v f1n oy the conſequence is lo ſatal; and 
thorotor rf 7 'e | 14 = 41 4 79 5er e ard : Nur of "14 freely Uers. ** 15. rd may ker þ 4 Court 
for = „ond fenants. an d ſo thon gh the lord Cannot Ac 2 mano s 01 One. conſiſting ot 
demeſuts aud fervices, vet by his own act he may make a manor ol cop) holders: this ſcems to be 
but 2 die 1 mot! the Courts, *. l be Fore Were in Ol 105 5 a mand! { ems to 1 5 10 to o intents, 
25 *0 the trecheldt 15 and 5 *0 Ci C CODY holde . and { In [4 3: ot 4 ſcem. TO 5 | double mono. A 4 
th rol ore are there {everal COUNTS in elt ct. and 1 ceveral ud 5, aa the matter that 1s 
bet them; and fo it 15 no now muning of a maner to grant the inheritance of the copytolas, but 
only to hut that into the hand: of 2 men di, Here Was in one, d Ye! was as much two manors 
4Rep.25.b. 2. Lord of a copyhold manor leaſed the caurt baron for 2000 
27. 4. S. Co 
Abeld ver ears, ſaving to himſelf i the other demeſies and ſervices z the _ 

and cid per- 


tor Cur. that held court, and a copyholder furrendered to the uſe of A. 

[ 185 | fee, It was held, hat a copy to A. was good, and ee 
ſuch leſſee ſai 10 it had been Rel lo in Lord HaTTox's CAsk and ſeveral 
3 .,** others ſince, and that it had oftentimes been held, that the 
the coy. court may well continue as to that purpoſe for admittance of 
ho!ds ac- coppholders, tor otherwiſe every one of his own act might 
£97694 io deſtroy his copyholde: s eſtate. Cro. E. 494. pl. 21. Paſch. 


the rcluile | 

ton of he 37 Eliz. C. B. Jackſon v. Neal. 

ad point in 

Me! Wich's ale and C ted! it 25 10 re ſolv ed 1 im dur Chriſtoph er Hatton” 8 Caſe e. and the — ſays, 
nota, 2 zood diverfity between thoic cafes which con! uſt of a number of copyholds which may 
ſupport a cuſtom and a ſingle caſe of a copyhold, as in _ 's Cate, in which the lord d 4 
10% grant tacitly any cuttomary court, nor the grantee, having But one 4 zle copyhold, could 
Gilb. Treat. of Ten. 196. cites S. C. and t! e fame diverſity. 


not hold court. 


Supplement 3 It a H. nie be endete of ſeveral copy tenements, 2 may 
| lcp a court and grant copies, though the ſervices of any of the 
7. freebalder: were not allatte to ber, but the d- pear and the coty hold 
cites d. C. tenements only; for though ſhe having no ſervices cannot hold 
——  . cot baron, yet ſhe may have a ſpecial court for this pur- 
Ten. 190, poſe, and it 1s good enough; ber Popham clearly, and cited 
cites 8. C. SIR CHRISTOPHER Hat Tox's CASE for W ellingborough, 
ſays ta! © where it wa adjudge , that where he had 20 copyhold tene- 
by act inla ments, parcel of the ſaid manor, granted to him by the queen, 
no pre ice and hecauſe ſome of them = to come to his court they 
7 torieited their copyholds. Cro. E. 602. pl. 10. Paſch. 41 Eliz. 


B. R. Gay v. Kay. 


toany body. 


Copphold. 


2 


(A. e) 6 Good. And How to be 
Proved. 


1. PHE cuſtom of Cliven ar Landmark is, that if any copy- 

holder is about to fell his copy hold, proclamation foull be 
made in court, that if the met of bled of the vendor, or in 
default of him, the next neighbour of the vendor ſhall come 
to court at ſun-riſe, and tc pay a$ much as the bargainee has 
agreed to pay, that he ſhall h.ve the land notwithſtaning the 
bargain, Jenk, 274. pl. 95. 

2. Continuance for 50 zears is requiſite to faſten a cuffo— 
mary condition upon the land agaztn/t the lind, and ſeiſure for a 
forfeiture is an interruption of the continuance, fo that the 
time before the forfeiture is of no account, per tot. ur, 


3 Le. 107. pl. 158. Trin. 26 Eliz. B. K. Taverner v. Crom 7 


well. 


185 


4 Rep. 27. 
b. pl. 15, 
S. C. but 
S. P. does 
not appears 


Cro. 


1 O. — 4 


but S. P. does not appear. 


: — 

3. In treſpaſs the iſſue was, if the lord af the manor granted 
the lands per copiam rotmulorum curiæ manerit ſecundum conſuetudi- 
nem manerit predict, It was given in evidence, that the lord of 
late, at his court, granted the lands per copiam curie, where it 
twas never granted by copy before; in that caſe the jury are 
bound to find quod dominus non conceſfit, as it was holden 
by. the Court; tor although de facto dominus conceſſit per 
copiam rotulorum curizz, yet non conceffit ſecundum con- 


ſuetudinem manerii predict, Supplement to Co. Comp. Cop. 


82. ſ. 16. cites Leon. 56. Paich. 29 Eliz. C. B. Kemp v. 
Carter, | | 

4. To prove a cuſtom ts grant leaſes for years, it is not ſuf- 
ficient to prove it for 30 or 40 years, but it ought to be from 
time whereof &c, Cro. E. 351. pl. 3. Mich. 36 & 37 Eliz, 
B. R. Jackman v. Hoddeſton. | 

5. Cuitom to /eije the land till fine made with the lord, for it 
was held a reaſonable cuſtom, Cro. E 351. pl. 3. Mich, 36 
& 37 liz. B. R. Jackman v. Hoddeſton. 

6. There is a 4 Verence between a preſcription for freehold 
land and for cuſtomary land; tor cuſtoms, whtch concerns freehold, 
ought to be throughout the county, and cannot be in particular 
place, 45 A. But a preſcription concerning cep“ land is 
good in a particular place, tor de minimis non curat lex, and 
the law is not altered thereby, and it may be there is but one 
copyholder there, for which he might preſcribe, and Beamond 
agreed this difference, for cuſtom to have protit apprender, 
privilege, or diſcharge, may very well be in a particular, and 
by Owen it was ruled accordingly in CoLL1s's CasF in the 
Queen's Bench. Cro. E. 353. pl. 10. Mich, 36 & 37 Eliz. 
C. B. in Caſe of Taverner v. Cromwell. | 


F3 7. Cuſtom 


[ 186 J 
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Ron. Rep, 7. Cuſtom that a copyholder for life * one er 019 


48. pl. 17. to ſucceed him for a fine to be aſſeſſed by the hemage, if _ Can- 


1 rin. 1 2. 


Tac. cizes not agree with the lord, adjudged to be good. Noy. 3. 
Cransv. 3 Jac. B. R. Crabb V. Bales. 


Brvis, 
8. P. adjudged in C. B. and affirmed in B. R. 


8. It is not ſufficient to prove an uſage for the ſole paſture to 
ſhew that the tenants only had fed it, unleſs it were proved 
alſo, that the lord had been oppoſed in the putting in of his 
cattle, and the cattle impounded from time to time; per 


Hale Ch. J. Vent. 165. Mich. 23 Car. 2. B. R. Hoſkins v. 
Robinſon, 


aſch. 


(A. e. 2) Cuſtoms purſued. In what Caſes 
they muſt be. 


I. IF the cuſtom does warrant eflate only durante viduitate, and 
the /ord admits for life; this ſhall not bind his heir or 

ſucceſſor, becauſe cuſtom has not ſufficiently confirmed it. 

Co. Com. Cop. 52. ſ. 41. | 

2. So if the lord fail in reſerving verum & antiquum reidie 
tum, as it he reſerved 105. where the uſual rent cuſtomably re- 
ſerved is 205. this may be a means to avoid the admittance, 
Co. Comp. Cop. 52. Cs. | 

And the law is very ſtrict in this point of reſervation, 
for though the ancient accuſtomalle rent be reſerved according to 
the quantity, yet if the quality of the rent te altered, the heir may 
avoid this grant, For if the ancient rent from time to time 
has been 20s, in gold, and the lord reſerves it in filver, this 
variance of the quality of the rent is in force to deſtroy the 
grant. Co, Comp. Comp. 52. ſ. 414. 

4. Se if the ancient rent has been accu/fomably paid at 4 
Feaſts in the year, and the lord reſerves it at 2 feaſts, Co. 
Comp. Cop. 52. ſ. 41. 

5. $2 if 2 copyholds eſcheat to the lord, the one of which has 
been uſually damiſed for 205. rent, the other for 105. rent, and 
he grants them bath by ane copy for one rent of 30s. this is not 
good, Co. Comp. Cop. 52. 1. 41. 

{ 187 ] 6. $2 if a copyhold of 3 acres eſcheats, which has ever been 
N granted for 35. rent, and the "lord grants one acre, and reſerves 
pro rata 1s. rent, verus & antiquus redditus is not reſerved. 

Co. Comp. Cop. 52. ſ. 41. | | 

7. But if a copyhold of 6 acres, which has ever been demiſed 
for 61. rent, eſcheats to 2 copariners, and one grants 3 acres, 
reſerving 35. pre rata; this is a perfect reſerving. Co. Comp. 
Cop. 52.1. 41. | 

8. A cu/tim was found in a manor, that where an eſtate was 


granted to A. for lie, remainder ts B. for life, remainder 75 C. 
| or 
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for life, that A. had power to deſtroy the remainder by ſurrender - 
ing the eftate in court &c, and it was found that A. granted it 
aud by fine, and it was held per Cur. that the remainders 
were not deſtroyed nor granted by the fine; for this being a 
cuſtom againſt common right, that one man ſhould deſtroy 
the right of another, it ought to be purſued ſtrictly; and the 
cuſtom being found to do it by ſurrender, a fine ſhall not 
have that operation within the cuſtom. Freem. Rep. 263. 
pl. 284. Mich, 1679. Talmarſh v. Zinzay. 


(A. e. 3) Cuſtoms. General or Special. Good 
or not. And Extent thereof. 


1. A Cuſtom that a lee for years may hel the land for half 8. C. cited 
a year after his term ended, is no good cuſtom; agreed — pr 
by all the Juſtices, but the lord of a copyhold may by cuſtom ; 
leaſe the fame for life, and 40 years after, and it is good, but 
a cuſtom that lefſee for life may leaſe per auter vie is not 
good; per Montague and Hales. Mo, 8. pl. 27. Hill. 3 E. 6. 
Anon. . 
2. By the cuſtom of a manor, the lord of a manor might 
aſſigu one to take the profits of a copyhild deſcended to an infant, 
during his nonage to the uſe of the aſſignee, without rendering an 
account, and the ſame was holden to be good cuſtom; as a 
rent granted to one and his heirs, to ceaſe during the nimage of 
every heir, Le. 266. pl. 357. 20 Eliz. C. B. Anon. 
3. A copyholder did allege the cuſtom to be, that the lord Supplement 
of the manor might grant copies in remainder with the aſſent of 8 Co. 
. go - omp. Cop. 
the tenants, and net otherwiſe, and that copies in remainder 84. f. 19. 
otherwiſe granted ſhould be merely void. The queſtion was, cites S. C. 
Whether it were a good cuſtom ? The Juſtices did not de- and lays, 
liver any opinion in the point. Shuttleworth Serjeant ſaid, tg; for it 
that this cuſtom might have a lawful beginning, and it ſeems was not 
to be grounded upon the reaſon of the common law, that a reſobved. 
remainder ſhould not be without the aſſent of the particular 
tenant, and therefore it is a good cuſtom, It was adjourned. 
Godb. 140. pl. 171. Mich. 31 Eliz. C. B. Anon. 
4. A cuſtom was, that a copyh:lder of inheritance might make 
a letter of attorney to 2 jointly and ſeverally, to ſurrender his copy- 
hold lands in fee to certain uſes after his death. It was reſolved, 
that the cuſtom was a void cuſtom, becauſe by the death of 
the copyholder the lands were ſettled in the heir, and an au- 
thority given to diveſt him was not good. Supplement to Co. 
Comp. Cop. 85. ſ. 19. 
5. If the lord have uſed certain work-days of his tenants, and 
that has nat ben uſed by the ſpace of 20 years laſt paſt, yet that 
non uſer is no diſcharge to the tenants, ſo that there be any in 
life that can remember the ſame, Calth. Reading. 25. 
6. If the tenants have uſed to pay to their lord every 4th year 188 
double rent, and every bih year an half rent, this is a good 
Inter-uſer. Calth. Reading, 26. 
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. If the cuſtom is, that F the copyho/der dies without heir, 
that then the elae/? tenant of that name, of the ſaid manor, ſhall 
have his land, this is a good cuſtom, and contains in itfelf 
ſufficient certainty. Calt h. Reading, 31. 

8. Cuſtoms and preſcriptions mi be according to common 

right, that is, to preſcribe to have ſuch things as is their 
Tight and reaton to have, and nt by cuſtom of preſcription 
to Claim things by way of ext tien, or thereby to exact fines, 


5 


or other things of his tenant, without good caule or conſi- 


deration. Calth. Reading, 33. 
9. If the tenants have d 1 hen they ere their lands to pay 


the lord rent corn, and when it lies in pa/lure to pay their rents 
in mover, this is a good inter ufer. Calth, Reading, 25, 
Gilb. Treat. 3 that after the death ot the tenant for life of 
TEL, a copy pyhold, the /ord is cænpellable to make an eſtate to the ela 4 


3035. cites 
F. C that it fon fe Pa fe, and if he hath ns /on ts the ds 15 t. 53 and ſo in per- 


is 2 vo:d petüum. P opham and Cock were of Opinion, that the ſame 
33 den Was againſt law, it being to compel the lord to make a grant, 
oblges the but otherwiſe where he is only to make an admittance, Mo, 


lord who -88, pl. 1088. 4 Jac. in the Star-Chamber. Lord Grey's 


has the in- 
Lee. 
grant it to 


this or that particular perſon, whether he will or not. 


S. C. cited 11, Cuſtom that if a cobybhalder in foe marries, if the 


- wiſe 3 ſhe ſhall have the fee, et tic e converſo, and 


Tree to be good. Noy, 2. cites Tauntdn Dean Cuſtom's 


374 

Cale, 
Roll. Rep. 12. Cuſtom, that l for life in extremis may nominate 

»> wk @ 

>> * his fucceſſar to have tho conyhold, paying a reaſonable fine to be 
the cultom agreed upon by the br 4 77 if that fail 4% be ll Ted Ly the Ho- 
to be, that mu 17 and a good cuſtom. Noy. 2. Cites Y clmetter Cuitom's 
every copy- Caſ 
Holder tor ale. 
life may . : 
nomin „te who hall have it for life after his death; Coke w_ Do. leridge ſaid. that this had been 
adjudged a good cuſtom in B. R. and in C. B. — Ibid. pl. 37. S. C. at d judgment Pc r 
tor. Cc = againſt the pla: ntitt., — G1 Ib, Trcat. of Jeu. 85 . P. 45 300d, tor tba rig * 
and 1ntcreit veited in the tenant for life; fed quarre, 


4 Le: 23. Ih By an eſpecial cuſtom within the manor, a copyholder 
. 3 Jay appoint or 1:miate, in the pr. lence of t WI tenants of the 
= io mangr, er other 2 ien, witneffer, wen ſhall have His copyhold 
t lands after his deceaſe, and alſo that th: „ may aphoint ewhat fine 
pot toaſſeſ»4 the lord fo ill have for the admittance of the tenant, ſo it be a rea- 
2 PEN * e e and ſuch diſpoſition of his lands and appointment 
4a { of the fine ſhall be good by the cuſtom, but yet after ſuch 
d. where diſpoſition made, the party who 15 to have the Jand muſt in 
ford perſon come into the lord's court, and pray to be admitted 
„ reaſinalte unto the ſame; and ſo was it very lately adjudged in C. B. 
ne; and both for the point of tlic cuſtom, that it was a good cuſtom 
acjucg0 a and admittance. Supplement to Co. Comp, Cop. 83. 1. 18. 


14. I 


good cu. 


tom. cites Mich. 5 Jac. in Þ, R. Bale's Caſe, 


14. It was ruled by the whole Court, that if a ci ſdom be such cuſtom 
alleged, that the elteft daughiry thall ſolely inherit, that the ſha be 


eldeft fifter {hall not inherit b 2 of that cul Rok, Godb, '**:n _ 
ly. Sui 


166. pl. 232. Paſch. 8 Jac. C. B. Rapley v. Chaplein. plement to 

Co. Comp. 
Cop. 84. ſ. 19. cites S. C. — Le. 2 42. pl. 305. Ratciitie v. Chaplin, S. C. and Coke Ch. J. 
ſaid, that there are two pillars of a cuſtom, one the common ulave. and the other, that it be time 
out of mind, and thereforc upon the Evidence given to the jury the court inforced the partic s who 
maintained the cuſtom, to ſhew precedents in the court rolls to ow the uſage, and he jaid, that 
*without ſuch proof, and that it had been put in ule, although it had been deemed and re ported 
to have been the true cuſtom, yet the court cannot g:ivecredit to the proof by witnelles, 


Sa if the cuſtom be that the ele daught cr and the elieſ} 4 Le 242. 
les ſhall inherit, the e/deft aunt ſhali nat inh-rit by that cuſ- s p 
tom. Godb, 166. pl. 232. Paſch, 8 Jac, C. B. Rapley v. ed per 


Chaplein. 


16. S⸗ if the cuſtom be that the y-w9z2/? ſon ſhall inherit, 4 Le. 2 12. 


the younger brother ſhall not e er by the cultom ; and p'. 395: 4 


Foſter J. faid, that fo it was adjudged in one Denton's Cafe. Chaplin, 
Godb. 166, pl. 232. Paſch. 8 Jac. C. B. Rapley v. Chap- S. C. & 


S. V. agreed 
lein. per Cur. 
17. Cuſtom, that if a cot y holder wil! ſell his copybald eſtate, Brownl, 
that 15 which is next of blood to bim foal: have the refufal, and if h, 2 


none of h' s blood, t'en ve which inhabits in the rear part of the does not 


part of the ground ſhall have it bt fore 7 4 range“ „giving or that appear. 

as much as a ſtrange winld, and the lard /dall how hin for his — —_- 
{ len. 303. 

tenant, whether he wid or n; for it ſhall be intended, that fo cites &. P. 


it was agreed at the firit, and it is reaſonable, and if it had 24 ay 
not been ruled and adjudged before, yet he conceived it wh ys 
might now be a rule and adiudged, inſomuch that it is fo nds of 


3 1 R 
reaſonable and go od; per WW arburton 1 2 Þrownl. 196, @ cullom 
18 TO de 
J rin. 10 fac, C. B. in caſe of Rowles v. Maſon, Rs 
1c 7 
not from 
the rules and maxims of the common law, (for there is no cuſtom but What in ſome point or other 
overthrows the common law) but from the convemency of the thing itlelt; as it there be a cuſtom 
that a copyholder thall not pi it in his bealts to take the common betore the lord has put in his, 
this is a void and unreaſonable cuſtom, becaute it is ki the power of the lord by this means to take 


away the intereſt of his commoncrs, 


18. Upon evidence it was admitted by the court to be a Gilb. Treat. 
good cuſtom, that an exicu!tor Or 4 PR il lade a year dings 
in the land of a copyholder avail the wife that claims her fran l- 
land or durante viduitate, Noy. 29, Hill, 15 Jac, C. B. Ren- 
nington v. Cole. 6 

19. The cuſtom of a manor was, chat the land was den falle ts 5 
for 21 years, paying the trebli value of the rent, and if he die "x J 78 
within the term, that the term ſhould be ts hi: hr, paying « fue Supple- 


certain of one year's re nts, and if be aſſigued it, the afſizner to have ment _ q 
3 IDs 


it for a fine of one year's value of the rent, and that he who had it 1 Ne 
might by the ci lam renew it for 21 ye 1, paying 2 yea's Vaite, cites S. C. 
and the cuſtom was admitted per Cur. to be good, Cro, |. 
671. pl. 2. Mich. 21 Jac. 6. R. Page's Cale, 
20. Cuſtom of a manor, that the /teward might make laws Jo. 421. vi. 
and ordinances for the better ordering the commons, and to aſſeſs 3 . 
P 4 a fun 
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but excep- a ſum by way of penalty on thoſe tenants who broke thoſe 


ns orders, and alſo to preſcribe to diſtrain for that penalty; the 


other mat» ſteward made an order, that he who ſhould put his cattle be- 
ters, n yond ſuch a boundary ſhould pay 3s. 4d. The plaintiff James 
which the ; : 1 

cour: di. Otfended againſt this order, and thereupon a penalty was 
ſered. aflefled on him, for which Tutney, the defendant, as bailiff 
Cro. C. 497. of the lord, diſtrained, and in replevin made cognizance for 


2 1 the taking, &c. adjudged, and affirmed in error that this was 


S. C. & S P. a reaſonable cuſtom, for it did not take away the profit of the 
5 commons, but this order ſets limits, and Lond to them. 
andatirmed Mar. 28. pl. 64. Trin. 15 Car. James v. Tintney. | 


in error, — 

Gild. Treat. | 
of Ten. 306. cites S. C. and that the cuſtom is good ; but that an order that a tenant ſhall 
not put in this or that beaſt is void, becauſe it takes away his inheritance ; but if it were that 
he ſhould not do it before ſuch a day, that is a good bye-law, being not reſtrictive of his inherit» 
ance, but only directive of it. See tit. bye-laws (A. 2) pl. 14. 


190 ] 21, The cuſtom was, that if a copyholder ſuffer his houſe to 
Gilb. Treat. be out of repair, that he might be amerced, and that the lord might 
craig &® diftramn his tenants cattle, and likewiſe the cattle of any under- 
according- tenant, levant and couchant on the copyhold lands, for the ſaid 


ly; for the amerciament, which was done accordingly. Bramiton Ch. J. 


uncer-te- held, that this was a good cuſtom ; for the cuſtom that gives 
3 mere the diſtreſs knits it to the land, and therefore not merely per- 


ranger. ſonal; and if the cuſtom had not extended to the under- 


tenant, yet he might have diſtrained him; for otherwiſe the 
lord by ſuch a deviſe of making a leaſe for one year by rhe 
tenant he ſhould be defeated of his ſervices. Mar, 161, 164. 
pl. 231. Hill. 17 Car. Thorne v. Tyler. | 

22, The cuſtom of a manor was, that if a cepyhold tenant 
did ſuffer his meſſuage to be ruined for want of reparations, and 
the ſame he preſented in court by the hamage, that ſuch a tenant 
ſhould be amerced, and that the lord had uſed to diftrain the beaſts 
as well of the under-tenant as «of the tenant himſelf, which were 
levant and couchant upon the lands, for ſuch amerciament, It was 
ſaid, that the cuſtom was not good, but unreaſonable, to 
diſtrain a ſtranger's cattle, ſuch as the under-tenant was; 
but is was reſolved, that the cuſtom was good; for the un- 
der-tenant, although he was but tenant for a year, yet he 
ſhould have all the benefits and privileges which the copy- 
holder himſelf ſhould have had, & qui ſentit commodum ſen- 
tire debet & onus, and he is diſtrainable for the rents and 
ſervices due and payable to the lord, and the charge lies upon 
the land, and not upon the cuſtom, and therefore the 
cuſtom is good. Supplement to Co. Comp. Cop. 85. ſ. 19. 
cites Paſch. 17. Car. in B. R. Thorn v. Tyler. 


Sim. Trezz, 23. Copyholder of inheritance made a letter of attorney to 2 


of Ten. 310, &c. to ſurrender his copy hold lands after his death ts certain uſes, 
dates S. C. according to the cuſtom of the manor &c. Adjudged, that this 
js a void cuſtom, becaule it is to convey lands againſt the rules 
of law for conveying copyholds, for that mult be either by 
ſurrender into the hands of the lord, or into the hands of 2 

| | | cuſtomary 
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cuſtomary tenants, to the uſe of his will, which muſt be ex- 
ecuted in his life-time. Nelſ. Abr. 506. pl. 10. cites Sty. 
311. Hill. 1651. B. R. Wallis v. Bucknall. 

24. Suppoſe that there was a cuſſom, that if the houſ» of a 
eopyholder falls, the materials ſhall be the tenant's, Powell J. 
aſked, if that could be good? 11 Mod. 94, 95. pl. 3. Mich. 
5 Ann. B. R. Anon. 


(A. e. 4) Cuſtoms unuſual, and interfering. 
Good or not. 


1. THE manor of Wadhurſt in the county of Suſſex con- 

ſiſted of 2 forts of copyhold, viz. ſcb-land and bond- 
land, and by ſeveral cuſtoms difſeverable in ſeveral manners; as 
if a man be fir/? admitted to ſock-land, and afterwards to bond- 
land, and dies ſeiſed of both, his heir ſhall inherit both; but if 
he be firſt admitted to bond-land, and afterwards to fack-land, 
and of them dies ſeiſed, his youngeſt ſon ſhall inherit, and if 
of both ſimul & ſemel, his eldeſt fon thall inherit; but if he 
dies ſeiſed of hond-land only, it ſhall deſcend to the youngeſt ; 
cited by Anderſon Ch. J. 1 Le. 56. pl. 70. Paſch. 29 Eliz. 
C. B. in Caſe of Kempe v. Carter, 


(B.e) Where a Copyhold ſhall be ſaid in by [ 191 J 
Deſcent or Purchaſe. 


I. IF the father purchaſes [copyhold] and dies before admiſſion, Cilb. Treat. 
I his heir ſhall be in by purchaſe; per Nudigate J. 2 Sid. <— 
38, Hill. 1657. i | | and ſays, 


that accord» 
ing to this is Roll. [See Roll. Deſcent (I.) pl. g.] 


2. But Ibid. 61. in S. C. Glyn Ch. J. held, that if a man, Cub. Treat. 
ſeiſed of copyhold land in fee of the cuſtom of Borough- Engli/h, of Ten. 271. 
ſurrenders according to the cuſtim to the uſe of J. S. and his heirs, 3 KS r. 
J. S. having iſſue 2 ſons, dies before admiſſion, it ſeems that the accordingly 


youngeſt ſon ſhall have the land, becauſe he is in by deſcent, by Glyn, 


or at leaſt by force of the firſt ſurrender, and ſo in nature of a _— 
deſcent. | ſome other 


opinions 

that are more late, and that therefore it was held, :/ land, of the nature of Rorongh E x th be 
ſurrendered to one and his heirs, and he dies before admittance, that the youngeſt ſon ſhall be ad- 
mitted, and this opinion ſeems to be very reaſonable, for heirs were in the limitation certainly as 
words of limitation, and not of purchaſe; and certainly there is as much reaſon to adjudge the 
heir in by deſcent here, as there is to adjudge an heir in by deſcent where a recovery was 
againſt the anceſtor, but not executed until after his death, becauſe the uſe might have veſted 
during the life of the anceſtor, and becauſe the execution hath a retroſpe& ; and in truth the cafe 
of a ſurrender is juſt the ſame; for admittance might have been in the life of an anceſtor, and 
when it was bad, it had a retroſpect. | 
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(C. e). ent. How. And where there ſhall 
| be Poſleſſio Fratris. 


The re- 1, A Copyholder in fee had ue two daughters by divers 
- ogg woren, and died ſeiſed; the daughters entered and took 
tion of the The profiis man; years, and befire adnutance the eldeſt daughter 
law, and died without iſſue, and afterwards the ycurge/t was admitted to 
= rag of the whole land, as ſolo heir to the tather. In this caſe it was 
ſiſter is not holden, that the poſſeſſion of the eldeſt daughter, though be- 
fo deter- fore admittance, ſhould make her ſiſter, though of the half 
mincd, that blood, inheritable to the land. Supplement, to Co, Comp. 


take + IP Cop. 71. [. 5 cites Dy. 2601. 12 Eliz. 


tage of it, | 
for the lord againſt this leaſe by deed indented cannot enter, or claim any thing, and the ſecond 
filter, although ſhe hath not agreed, yet ſhe cannot enter durus the hte of her elder iter, for 
her remainder takes effect in poſſc{lion after the death of her {aid filter ; but if any ſhould take 
advantage of 1t, it ſhould be the lord, if his deed indented did not ſtand againſt him; and after- 
wards judgment was given again!t the younger fifter Clench J. was of another opinion, viz. 
that the entry of the younger litter, notu chſtanding that her elder filter was alive, wes lawful z 


quzre ot that. 2 Le. 73. pl. 97. Irin. 28 Elz. B. R. Curtiſe v. Cottell, 


2. If a copyholder has iſſue a /n and a daughter by one venter, 
and a ſon by another ve ter, and dies, and a ruardian 1s aunitted, 
this is poſſeſſio tratris of the eldeſt fon to make the brother 
[ſiſter] heir; t if the cuſtem be, that the lara may, during the 
nonaze of the heir arvije [demiſe] it by copy to a flranger, this 
is not poſſeſſio fratris of the eldeit, Dal. 110. pl. 1. 16 Eliz. 
Anon. | | 

192 ] 3 Huſband and wife, ſciſed iu the right of his wife of certain 
4 Le. 38. © cuſtomary lands in fee; he and his wife by licence of the lord 
Pl. 193. make a leale for years by indenture, rendering rent, having 
1 :e, twa dargbters; the huſband dieth; the wife takes another 
Anon. S. C. huſband, and they hate iſſuc à ſon and à daughter; the huſband 
in todem and wife die; the fon is admitted to the reverſion, and dieth 
N without 1ſſuc. It was holden by Manwood, that this reverſion 
pl. 344 hall de cend to «ll the duughters, notwithſtanding the half- 
Mich. 20. blood; for the eſtate for years which is made by indenture by 
e licence of the lord is a demiſe and leaſe, according to the 
dem ver- Order of the common law. and according to the nature of the 
3 demiſe, the poſſcſſion ſhall be adjudged, which poſſeſſion can- 
3 nat be ſaid poſſeſſion of the copy holder, for his poſſeſſion is 
termires, cuſtomary, and the other is mere contrary, theretore the poſſeſ- 
an the elder ſion of the one ſhall not be faid the poſſeſſion of the other, 
— and therefore there is no poſſeſſio fratris in this caſe; but if 
try, the he had been guardian by the cuſtom, or this leaſe had been made by 
— ſurrender, there the ſiſter of the half. blood ſhould not inherit; 
3 and Mead ſaid, that the Caſe of the Guardian had been ſo ad- 
rit;for Judged; Mounſon to the ſame intent; and if the copyhold 
when he had defcend to the fon, he is not copyholder before admittance, 
bribes but he may take the profits, and punith tretpaſs &c. 3 Le. 
which he G69, 70. pl. 106. Mich. 20 Eliz, C. B. Anon. 


had by the | 
pollc{hon of lis leſſce for years, then it ſcems he has made the cſlate deſccndible to him and hi? 
heirs 
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heirs, Gilb. Treat. of Ten. 1 £0. cites Supplement to Co. Comp. Cop. 114. But perhaps 
it will be faid, that the poſſeſſion of the lefſec for years is only the poſſeſſion in law of the brother, 
and not in fact, becauſe he can get no poſſeſſion, and it would be inconvenient to carry the eſtate 
to another family, it the clder brother die before entry, but when this eſtate for years is ended, 
then ſince he may get a poſſeſſion by entry, it is required by law; but then on the other hand, 
it by the poſſeſſion of the leſſee for years, he had no eſtate deſcendible to him and his heirs, how 
comes this eſtate to be deveſted by the expiration of the leaſe for years? It is urged on the other 
hand, that poſſeſſion was but feigned, and is now gone; but yet, if the brother were once in 
poſſeſſion, and then were diſſeiſed, it feems the ſiſter ſhould inherit though the polſeſlion of the 
elder brother were gone ; but the pojſeſfuon of the leſſee was the brother's pojſeſon only, by ſuppoſe= 
tion of law, to help him out where he could get no poſſefhon, and therefore when that eſtate for years is 
gore, the law remoues the aſſiſtance t Fave before, becauſe now he may get poſſeſſun, and lo ſets the 
matter between the brothers, as it would if there had been no leale tor years. Ideo quære de hoc. 
Gilb. Treat, of Ten. 150, 151. 


4. A copyholder of inheritance of the Manor of Fulham Mo. 272. in 


had iſſue a fon and a daughter by one venter, and a daughter Pl-42 TOP 
by another venter, and died, his ſon being an intant of two — 


months old, and the c:pybold in leaſe by licence for 12 years, 
rendering rent; the death of the copyholder was preſented, in 
the infancy of his /n and heir; atterwards, (b-fore any rent- 
day incurred, and any admittance or guardian aſſigned) the ſon 
died; and the queſtion was, whether his filter ot the whole 


Fratris by 
entry be- 
tore ad- 
mittance 
had been 
allowed 
and ad- 


blood ſhall inherit; and adjudged, that the eldeſt ſiſter only is A ind 
heir, and that the deſcent of the reverſion, upon the leate for caſein 23 
years, and before day of payment of the rent, is poſſeſſio fra- Elis. in 
tris, quæ facit ſororem eſſe hæredem. Moor 125. pl. 272. r 


ED ©» 717+ } much be- 
I rin. 23 Eliz. Rot. 1229. Anon. tween Al- 
derman 


Dixey and others, D. 291. b. Marg. pl. 69 cites 23 Fliz. Rot. 1229. Hotwts v. MEye 
NEL, adjudged that the poſſeſſion of a termor ſhall be the poſſeſſion of the brother without any 
admutance; tor the ſciſin given to his anceitors for him and all his heirs. but be is uot tenant to 
the lord till he is admitted. 4K: p. 21. 2. pl. 1 Mich. 23 & 24 Eliz. C. B. Brown's Caſe, 
S. P. and ſcems to be S. C. and reſolved. Ibid. 22 b. the third reſolution, that where the 
cuſtomary eſtate of inheritance deſcend: tothe heir, he may enter and take the profits before ad- 
mittance, and that there ſhall be poſſeſſio fratris before admittance upon actual poſſeſſion, as in 
the caſe at bar, | where the father had made a leaſe for years, as in the principal cate. | — But 
in a like caſe, where the fon was admitted to the reverhon, and died without iſſue, Manwood 
held, that this reverſion ſhall deſcend to all the daughters, notwithttanding the halt-blood ; for 
the eſtate for years, which is made by indenture by licence, is a demite and leafe, according to 
the order of the common law, and the poſl: {lion ſhall be adjudged accordingly, which potletion 
cannot be ſaid the poſſeſſion of the copyholder ; for his bote Ton 1s cultomary ; - 7 
and the other is mere contrary, and fo the pollethowot theone. ſhall not be ſaid the [ 93 
poſſiſſion of the other, and therefore there is no poit- {ho fratris in this caſe; but if he had been 
guardian by the cuſtom, or this leaſe had been made by ſurrender. there the fiſter of the half- 
blood ſhould not inherit, and Mead ſaid, that the caſe of the guardian had been fo adjudged ; 
and Mounſon tothe fame intent; and if che copyhold deſcends to the fon, he is not copyholder 
before admittance, but he may take the profits, and puniſh treſpaſs &c. 3 Le. 6g, 70. pl. 106. 
Mich. 20 Eliz. C. B. Anon. 4 Le. 28. pl. 103. S. C. in tot: d m verbis. Ibid. 212. 
pl. 343- Paſch. 17 Eliz. C. B. S. C. in totidem verbis; ſed adjornatur. 


5. If A. be ſeiſed of copyhold land on the part of bis father, 
and of other copyhald land on the part of his nather, and thereof 
dieth ſeiſed, and his / and heir be aumitted to it by ane copy, 
and by one admittance, now af that ſon dieth with:ut iſſue the 
copyholds ſhall deſcend ſeverally, the one to the heir on the part 
of his father, and the other to the heir on the part of his 
mother &c, per Clench J. 3 Le. 109. pl. 158. Irin. 26 Eliz. 
B. R. in Caſe of Taverner v. Cromwell. 

6. If 
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6. If a copybolder in tail have i ue @ fon and a daughter, by one 
venter, and a fon by another venter, and dies, and the ſon by the 


$7 firſt venter enters, and dies, the ſon of the 2d venter ſhall inherit, 

' Co. Comp. Cop. 59. ſ. 50. 

i 7. If a copyholder in fee-ſimple have iſſue a fon and a 

al daughter by one venter, and a ſon by another venter, and dies, 
It and the /n by the firſt venter enters and dies, the land ſhall de- 
1 ſcend to the daughter; quia poſſeſſio fratris de feodo ſimplici 
1 facit ſororem eſſe hæredem. Co. Comp. Cop. 59. f. 50. 
15 8. If there be three brothers, aud the middle brother purchaſes 
: 4 a cepybold in fee, and dies without iſe, the 'eldeft ſhall inherit, 
i wy the worthieſt of the blood. Co. Comp. Cop. 59. 
24 | | 50. 


10. If a man have iſſue a ſon and a daughter by one venter, 
and a ſon by a anether venter, the elde/t ſon purchaſes a copyhold 
in fee, and dies without iſſue, the daughter ſhall have the land, 
3 not the younger ſon, becauſe he is but of the halt-blood to 
_ = the other. Co. Comp. Cop. 59. ſ. 50. 

11. If a man has a copyhold by deſcent on his mother's fide, if he 
die without iſſue, the lands ſhall go to the heirs of the muther's 
fide, and ſhall rather eſcheat than go to the heirs of the father's 
fide; but if I purchaſe a copyhold, and die without iſſue, the 
land ſhall go to the heirs of ny father's fide ; but if I have no heirs 
of my father's fide, it ſhall go to the heirs of my mother's fide, rather 
than eſcheat., Co. Comp. Cop. 59. ſ. 50. 

12. If there be father, uncle, aad ſon, and the ſon purchaſes 
a cepyhold in fee, and dies without iſſue, the eldeſt {hall 
inherit, and not the father, becauſe an inheritance may line— 
ally deſcend, but not aſcend, Co. Comp. Cop. 59. ſ. 50. 
13. If there be two copartners, or two tenants in common of a 
copyhold, and one dies, having iſſue, the iſſue ſhall inherit, and 
not the other, by the furvivorthip ; but otherwiſe it is of two 
Jointenants, Co, Comp. Cop. 59. f. 50. | 
Sid. 265. pfl. 14. Cuſtom was, that after the father's death, if there was 
18. S. x) no ſon, the eldeſt daughter ſhould have the lands for life | 
— only, and then the lands ſhould remain to the next heir male 1 
that can derive by the males; and alſo, that the wife ſhould 
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1 hold for her life. Tenant dies, and leaves two daughters. q 
; Wife enters. Eldeſt daughter dies. Adjudged that the " 
1 f younge/t daughter ſhall have the lands within the cuſtom, for 
1B though ſhe was not eldeſt at the death of her father, yet the , 
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was eldeſt at the death of her mother, and her eſtate was a con- 
tinuance of the eſtate of the baron till her death, as in the th, 


Caſe of Frank-Bank. Lev. 172. Trin. 17 Car. 2. B. R. 
Newton v. Shafto. | if: 


Nen 


104 ] 15. The father being ſeiſcd of a copybold, had iſſue three A 
Mod. 102. daughters by his firſt wife, and two daughters and a ſon by his #7 
pl. 8.5. C. ſecond wife, and ſurrendered to his three daughters for eleven * 


but not b . | 
clearly $. P. Jears, remainder 10 his two daughters for five years, rematnder to the 


—Ivd. 120. his three daughters by the firjt wife, remainder to his * 
| | eirs; 
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heirs; the father died; the three daughters were admitted; the pl. 22. S. C. 


fon died; after which the eleven years expired ; adjudged, that 


194 


& S. P. ad- 


jugded ac- 


the admittance of the three daughters was the admittance of cordingly. 


the ſon in remainder as right heir, and ſo an actual ſeiſin in 
him which made a poſſeſſio fratris, by which the copyhold 
deſcended to his two filters of the whole blood to him, and 
not to all his ſiſters, as heirs to their father, 2 Lev. 107. 
Trin. 26 Car. 2, B. R. Blackburn v. Greaves, 

16. W. R. was ſeiſed of copyhold lands that were deſcendi- 
ble ſecundum Gavelkind, and the wife endawable of a moiety. W. 
has i//ue H. by one venter, and J. and E. by another venter ; M. 
dies, the wife enters into a motety; the tus ſons enter into the 
ether moiety, and were admitted to the reverſion of the wife's 


maiety; J. the ſon by the ſecond venter dies; the wife dies, Ihe 


ueſtion was, whether this admittance to the reverſion ſhall 
ſo attach it in the brother, as that the ſiſter ſhall have it be- 
fore the half-brother; and it was argued, that ſhe ſhall not; 
for it is found, that after the death of the father the mother 
entered, and to the ſon was never ſeiſed, fo that this caſe is 
ſtronger than the caſe 1 Inſt. 31. a. where the ſon enters, 
and endows the mother, and yet that ſhall ſo defeat his poſ- 
ſeſſion, that there ſhall be no poſſeſſio fratris. To which it 
was anſwered, that it being found that the ſon was admitted, 
it ſhall be intended according to the cuſtom, and then the 
eſtate ſhall be guided by the cuſtom, and not by the rules of 
common law; and he cited two cates, where the attaching 
of a reverſion upon an eſtate for life doth ſeem to be a ſuffi- 


cient ſeifin to convey the land to the heir of him in whom the 


reverſion was fo attached, viz, 1 Cro. 411. Roll. Titt. De- 
ſcent, 623. Godfrey v. Bullan. Vaughan faid, all cuſtoms 
are contrary to the common law, and therefore ſhall be taken 
ſtrictly, and here is no cuſtom that a reverſion ſhall deſcend in 
Gavelkind; and Atkins Juſtice faid, that in thoſe cafes cited 
for the daughter, there was no maxim of the common law, 
as here is, viz. poſſeſſio fratris &c. and then he that takes 
advantage of it muſt be qualified, according to the common 
law. Jadgment againſt the daughter def*. niſi cauſa. Freem. 
Rep. 45, 46. pl. 55. Trin. 1672. Foxe v. Smith. 

17. Since by cuſtom an eſtate at will is deſcendible, the 
deſcent is ordered and governed by the rules of the common 
law ; for thoſe reaſons, that govern the deſcents at common law, 
ore drawn from the nature of deſcents and diſpoſition of eſtates after 
the owners death, and are grounded upon thoſe reaſons that ſeem 
te warrant ſuch a diſpoſition of the eflate, and are not taken from 
the nature of the land or thing that is diſpoſed of, and therefore 
may as well, and with as good reaſon, be applied to the diſpoſition 
ef a copyhold, as freehold eſtates, ſince it is not the nature of 
the thing diſpoſed of, that is to rule or govern either in one 
caſe or in the other; and therefore where a * copyholder by 
licence made a leaſe for years, and the leſſee entered, and 
tie leſſor died, having iſſue a ſon and a daughter by one 


venter 
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venter, and a ſon by another, then the eldeſt fon dies, it was 
adjudged that the daughter of the whole blood thould inherir, 
becauſe the poſſeſſion of the leſſce for years was the poſſeſſion 
of the elder brother, who may have poſſeſſion before admit- 
tance, for in that caſe he was not admitted; for if it be rea- 
ſonable in ſuch caſe at common Jaw to keep the inheritance 
out of the halt-blood, ſo it is in copyhold eſtates; but if the 
brother do not get poſſeſſion, the ſiſter cannot inherit, for 
L 195 ] then he hath only a right to the lands as repreſentative of his 
father, which right ſhe is not capable of having, becauſe the 
is not repreſentative of the father; but when he has gotten 
poſſeſſion, he hath then an eſtate in the lands deſcendible to 
him. and his heirs, and the fiiter is his heir, and though he 
has the lands as repreſentative of his father, yet he hath "them 
to him and his own repreſentatives ; but when he never got 
poſſeſſion, he never executed the power he had of taking the 
lands to him and his repreſentative, to that this power de- 
volves upon the younger fon as repreſentative of his father, 
for the law gives the eſtate to him and his reprelentative, who 
Is repreſentative of the dead perſon Now when he that is 
repreſent: ative to the dead perion, doth not get actual po{- 
ſeſſion, and ſo veſt the eſtate in him and his heirs, he hat! 
no power over the lands, and therefore can make no leafe or 
diſpoſition of them by feoffment, becaute though he hath a 
Tight to be abſolute owner of the lands, yet is he not ach ually 
ſo till entry, becaule till then in fact he hath no poſleſſion, 
and therefore there is no reaſon by a fiction of law to 
"create him a poſſeſſion; and ſo he never having had the lands 
to him and his repreſentative, he mult take who is repreten- 
tative to the dead perſon, which is the younger brother, and 
this alio may be a reaſon why he that claims by deſcent, muſt 
make himſelt heir to him that was laſt actually ſeiſed of the 


freehold, Gilb. Treat. of Ten. 147, 148, 149. 


(D. e) Diſſeiſin. What is. 


OTE, it was belden by the Court, that Va copyholdir 
in fee dieth ſciſed, and the lord admits a flranger to the 
land, who entereth, that he is but a tenant at will, ana not 4 
difſeifor to the copyholder, who hath the land by detcent, be- 
cauſe he cometh in by the aſſent of the lord &c. 3 Le. 210. 
pl. 274. Trin. 30 Eliz. in B. R. Anon. 
® Lat, 199, 2. A leaſe ſo years by a copybolder ® ¶ without licence although 
S. C. & S. P. it be a forteiture, Bis it is no diſſeiſin to the lord; agreed per 
wgreed:, Cur, Noy. 92. Trin. 2 Car. B. R. Aſhfield v. Aihfield, 
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(E. e) Dower. In chat Caſes the Feme ſhall 


have Dower. And how recovered. 


Fo HE cuſtom of a manor was, that the lord, or his 

ſteward, or deputy, might demile; the herd took a 
wife, and by his lat will in writing gave authority to certain 
perſons to make leaſes, according to the cuſtom of the minor, to raiſe 
fines for payment of his debts, and died; they held court in their 
own names, and granted copies in reverfiin, according to the 
cuſtom ; afterwards the widow of the lord recovered a 3d part [ 196 } 
of the maner in dower, and one of the copybo!d eftates, whereaf © 
the rever /ion was granted, was aſſigned to her by the /þ 1iff, together 
with other land, by writ &, | he Court held, that ſhe 
ſhould avoid the grant made by the perſons aſſigned by the 
will, D. 251. pl. 89. Hill. 8 Eliz. Anon. 

2. If the lord of a manor where cuſtomary tenements are Supplement 
demiſed and dimiſalle by copy &c. according to the cuſtom of Cont 
the ſaid manor, for one, two, vr three lives, grants a copyhold 79. . 13. : 
for three lives, and tales a wife, and the three lives end, and eites S. C. 
the /ord enters and keeps the lanas for a tine in his own hand — 
and afterwards grants them over again by cy. ard ates, the b. S8 
copyholder ſhall hold the land diſcharged of dower of the per Cur. as 
lord's widow ; per Wray, who faid, that this is a clear caſe ; 2 
for the copyholder is in by the cuftom, which is paramount ed for good 
the title of dower and ſeiſin of the huſband; and judgment law per tot. 
accordingly, Le. 16. pl. 19. Paſch, 26 Eliz. B. R. Cham "_ 

v. Dover, 

3. If a ne be end:walle of a cofyheld by cuſfam, it was the She being 
opinion-of the ſuſtices that a leate made by the baron by the 3 . 
cuſtom after the efpouſals, ſhall precede the dower, and the rate ſhall 
dower ſhall not avoid it. Mo. 758. pl. 1047, Irin. 2 Jac, not avoid 
Holder v. Farley. me 


without an 
eſpecial cuſs 
tom; for the leſſee comes under the cuſtom, and by the lord's licence as well as the teme. Cro. 
J. 36. pl. 13. Farley's Cale, S. C. Gilb. Treat. of Ten. 393. cites 8. C but ſays, that if 


the leaſe was made without warrant ſhe may avoid it; and that u ſeems to him, that the feme 
ſhall not in this caſe be endowed of the gd part of the rent and reverſion, becaule cuitoms ought 
to be ſtrictly purſued, and that is only to be endowed of land ; yet it ſcems after the leaſe ended 
ſne ſhall be endowed, for the huſband did die ſeiſed the poſſeſſion of his leflee being his own 
poſſeſſion) but it was agreed in this caſe, that by fpecial cuſtom the teme might avoid the leaſe. 
This, among other caſes, proves that a copy holder may diſpoſe of his land, and bar his wife of 
ber free-bench, unle's there be a particular cuſtom that he thall avoid any alicnation &c. made 
by him, for then the particular cuttom hall, as it ſeems, avoid his charge, as well in the caſe of 
copyhold, as freehold eſtates, by the common law. | 


4. The cuſtom of a manor was for the widow to be -n49w-d Lev. 154. 


F a miety of the copyholds of which her huſband di d ſeiſed; 2 

the huſband died ſeiſed of 1001. per annum and his wife was point. — 
endowed of sol. per annum, and the 501, per annum de Sed 76. pl. 
ſcended to his heir, who atterwards died, leaving a widow, 8 p. 
This ſecond widow ball be endowed of a mitety of the maicty, and fo 2 Sid. 


mall 


196 Copyhold. 


2.8. C. but ſhall have 251, per annum; adjudged. Raym. 58. Mich, 


_ rd 14 Car. 2. B. R. Baker v. Berisford. 


S. C. : 
Ciya Ch. J. held that the ſecond widow was intitled to a moiety. 


- 
o 41 $1, te. _— — 


_ 
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: 
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5. An ejectment will not lie for a third part of a copyhold 
tenement in nature of dower, for they ought to levy a plaint 
in nature of a writ of dower in the manor court, and the homage 
to ſever, and ſet out the ſame; but if the cuſtom had been 
for. the widow to have the third part not in nature of dower, 
but in common with the heir, it were then otherwiſe; ruled 
per Pemberton Ch. J. at the aſſizes. 2 Show. 184. pl. 188. 
Hill. 33 & 34 Car. 2. B. R. Chapman v. Sharpe. 


- 
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7-97 } (F. e) Entails by the Statute De Donis &c. 


5 NIE, it was ſaid for law that tail may be of a copy- 
hold, and that formedon may lie of it in deſcender by 
prote/tation in nature of writ of formedon in deſcender at common 
law, and good per omnes juſticiarios ; for though formedon 
in deſcender was only given by flatute, yet now this writ 
lies at the common law, and it Hall be intended that this has 
been a cuſtom there time out of mind &c. and the demandant 
ſhall recover, by advice of all the Juſtices, Br. Tenant per 
Copie, pl. 24. cites 15 H. 8. And the late matter in Eſſex 
M. 26 H. 8. and Fitzherbert affirmed this after in Camera 
Ducat. Lancaſt. & concordat. Littleton in his Chapter of 
Tenants by Copy of Court Roll. Ibid. 
2. The Court were clear in opinion that a copyhold could 
not be entailed without ſuch @ ciſtam to entail it. Mo. 188. 
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pl. 336. Trin. 27 Eliz. Br. Hill v. Morſe. 
Le. 174, 3. A ſurrender by tenant in tail is no diſcontinuance unleſs 
? 175- Pl-. the cuſtom is ſo, and though it was moved that there can be 


S. C. ; . 
xp © noeſtate tail of a copyholdexcept it be un that the lands had 


held by been given ſo, and always enjoyed by the remainder men and rever- 
—_ * feaners, and that their alienations did not uſe to bind &c. for other- 
9 — wiſe it ſhall be intended a fee, yet the Court held the con- 
plementto trary, that it ſhall be intended an eſtate tail, and fo always 
geb. uſed, Cro, E. 148. pl, 17. Mich, 31 & 32 Eliz. B. R. Bul- 
{ 11. cites len v. Grant. 


S. C. held 
by Wray that it was an eſlate tale, and not a fee conditional, and that cuſtomary lands may be 


granted in tail, 


F 
is eee eee 
Pe ps 7 * N | 


Popham&c. 4. Per Gaudy and Clench J. an eſtate cannot be of a copy- 
9g- Cb hold by the flatute, but may by uſe and cuſtom, but per Popham | 


I nor v. Brook | 
CS and Fenner J. contra, that there may be an eſtate tail by 
4 4 _ 23- the ſtatute, per equitatem rationis, but it cannot be by cuſ- 
14 Gl, tom. Cro. E. 307. pl. 9. Mich. 35 & 39 Eliz. B. R. Gra- 
E v. Dod S. C. venor v. Rake. | 
adjudged | 
If it is not 


that whether it be fee ſimple condition or eſtate tail it is within the cuſtom. 
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an eſtate tail it is a conditional fee, and ſo it was agreed by us all, in the caſe of Gravenor v. 
Rake, per Cur. Cro. E. 373. pl. 20. Hill. 37 Eliz. B. R. in caſe of Stanton v. Barnes... 
Copyhold may be entailed by equity of W. 2. without cuſtom, and is not entailed by cuſtom, 
Mo. 538. pl. 488. adjudged Dell v. Higden. Upon a {pectal verdi& the queſtion was, Whe- 
ther a copyhold could be entailed without laying a ſpectal cuſtom for ſo doing, and adjudged, 
Per tot. Cur. that it might, and Holt Ch. ]. rejected the notion of Lord Coke about the ſtatute 
de donis co-operating with the _ and held that the ſtatute turns all thoſe eſtates which at com- 
mon law were fee- ſimple conditional into eftates tail. 11 Mod, 199. pl. 17. Mich. 7 Ann. B. R. 
Adams v. Hinclow, 


5. The cuſtom of a manor is, that a copyhoid «late may be Poph. 33. 
granted in fee-ſimple: in that caſe it was adjudged, that an & Renke 
eſtate thereof granted to one and the heirs of his body is good, and & al' S. C. 
within the cuſtom ; for ubi licet quod eſt majus, non debet quod aid gedac- 
eſt minus non licere. Supplement to Co. Comp. Cop. 81. f. a 
16. cites 4 Rep. 36 Eliz. Gravenor v. Tedd. : 

6. When a copyholder in fee makes a gift in tail with re- gad tif 
mainder over in tail, no reverſion is left in him, but only a paſli- within the 
bility, and the lord ought to avow upon the donee, and not upon ſtatute W. 
the donor; and there is a difference when he makes or gives 3 
an eſtate of inheritance, and when he makes an eſtate for life ter jor felo- 
or years; for in the one caſe he has a reverſion, but not in [ 198 ] 
the other. 2dly, A recovery without a ſpecial cuſtom ſhall not *, but the 
be, as was agreed in the Caſe of the Manor of Stepney, be- 77 24 

"Bas greed in the Cale . p ner: the ſervices 
cauſe the warranty cannot be knit to ſuch an eſtate without jjould be 
a cuſtom, per Harvey J. Godb. 368. cites it as adjudged in 4% to the 


the C. B. 17 Eliz. in Caſe of Lane v. Hill. donor, and 


not to the 
| lord of the 
manor; per Harvey ]. Ibid. cites Paſch. 35 Eliz. C. B. Pit v. Hockley. Supplement to 


Co. Comp. Cop. 77. . 11. citesS. C. but ſays the contrary was relolved, in caſe of Boruetord 
v. Sir John Packington, 


7. W. W. being ſeiſed of a copyhold of inheritance, ſur- Supplement 
rendered it to the uſe of his laſt will, and having a daughter then Cant 
torn, and his wife being with child, he deviſed part of his 'ands 86. f. a. 


to the child in ventre ja mere, & heredibus ſuis ligitime procre- cites S. C. 


atis, the reſidue to his daughter born, and to the fruit of her body, 


and if ſhe die without fruit of her body, then to remain to the 
child in ventre ſa mere &c, and willed that one ſhould be heir to 
the other; afterwards the wife was delivered of a daughter &c. 
All the Court agreed, that this was an eſtate-tail in the after- 
born daughter, for the words hæredibus ſuis &c. and that 
one ſhould be heir to the other, makes it an eſtate-tail with- 
out the word (body) in a will. Mo. 637. pl. 877. Hill. 
37 Eliz, Church v. Wyat. | a 

8. In ejectment for copyhold lands held of the Manor of 8. ä — 
Thiſleworth, it was reſolved by all the Juſtices, that there Godb 368. 
cannot be an eſtate tail of ſuch lands, unleſs there is a ſpecial pl. 458. 
cuſtom within the manor to warrant it, Cro. E. 717. pl. 43. — 3 
Mich. 41 & 42 Eliz. C. B. Eriſh v. Reeves. — 82 

cited Gilb. 

Treat. of Ten, 155. and 159. 


9. A copyholder in fee ſurrendered to the uſe of one in tail Gilb. Treat. 


with diverſe remainders over, who was admitted, and after- 


Vor. VI. wards 2 


of Ten 138, 


» 
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S. C. where 
it is doubt- 
ed, Whether 
a copyhold 
may be cn- 
cuſtom be- 
ing found 
one way or 
the other: 
by which 

it ſeems 


Plain, that / there had been à cuſtom found, there had been no queſtion, that it might have been 
intailed; but then there is the caſe of Exis4 v. Rives that an entail may be of a copyhold by 
cuſtom, but not without it; there are ſeveral other caſes warrant the ſame diſtinction, as Cro. E. 
307. Gravenor v. Rake and 149. Hedd v. Chalener 1 Le. 175. Bulleyn v. Graunt. Poph, 128. 
Rawknſon v. Green. 1 Sid. 268. 314. Newton v. Shaſtee. Mo. 637. Church v. Wyat. 
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wards ſurrendered to the uſe of another in fee, againſt whom 
a recovery was had in the copy hold court, who vouched the 
common vouchee; queition, iſt, /Yherher intail might be o a 
copyhold, there being no cu/lom found? 2dly, Admitiing that; 
whether a ſurrender by itſelf be a diſcontinuance ? Jdly, If there 
may be a common recovery of a copyhold to bar the tail, and thoſe 
in remainder ? not relolyved, Cro. E. 907. pl. 18. Mich. 44 
& 45 Eliz. B. R. Barry v. Sanderfon, | | 


10. 36 Eliz, in the King's Bench, it was adjudged, that 
where the cuſtom of a manor was, that lands might be granted 
unto any in fee ſimple, in fuch caſe a grant of lands unto a man 
and the heirs of his body was within the cuſtam; for a cuſtom 
which extendeth to the greater will extend to the leſſer eſtate, 
Supplement to Co. Comp. Cop. 77. 1. 12. 

11. Whether copyhold lands are within the Statute Miſim. 
2. cap, 1. De Donis &c. or may be entailed, hath been much con- 
troaverted, and many judgments and reſolutions have been on 
both ſides, and it ſeemeth to be a point not fully agreed upon 
at this day ; I fhall therefore make ſome little mention what 
hath been ſaid on either fide, and leave it to the judgment of 
others; and firſt for the affirmitive part, that copyholds are 
within the ſaid ſtature and may be intailed, I ſhall begin with 
Mr. Littleton himſelf ; Tenant by copy of court-roll is, ſaith 
he, where there is a cuſtom of a manor time out of mind 
uſed, that certain tenants within the faid manor have uſed 
to have lands and tenements to them and their heirs in fee- 
{imple or in fee-tail, and in that chapter he particularly ſets 
forth the manner of grants of ſuch eſtates, viz, Ad hanc 


curiam venit A. de B. & ſurſum-reddidit in manus domini 


} 
C 
0 
&c. unum meſuagium &c. ad uſujn C. & D. & hæredum y 
ſuorum, vel hæredum de corpore ſuo exeunt. habendum fibi 5 
& hæredibus de corpore ſuo exeunt. &c. by which it appeareth 0 
to be the opinion of Littleton, that an eſtate-tail may and m1 
might be of copyhold lands, and herewith agreeth the opi- * 
nion of Mr. Plowden, in his Commentaries in Morgan and * 
Manxell's Caſe; but note, that the opinion of Mr. Littleton 
is, that there muſt be a cuſtom ot the manor to enable ſuch 
eſtates of copyhold lands. Supplement to Co. Comp. Cop. 
76, 77.1. 12. | | 
12. It is ſaid in 3 Rep. in HEyYpox's Cask, that where 
an act of parliament doth alter the ſervice, tenure, or intereſt 
of the eſtate, either in prejudice of the lord or of the cuſtom 
of the manor, or in prejudice of the tenants, there ſuch an 
act of parliament doth not extend to copyholds, and there- 


tore the Statute of Weſtm. 2. De Donis, becauſe it extendeth 
5 | "as 
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to the alteration of the ſervice and tenure of the land, and 
is prejudicial to the lord of the manor, doth not extend to 
copyholds; but in that caſe it is agreed, that by a ſpectal cuſ- 
tom lands might be entailed, for that it might be, that upon 
the creation of the manors, lands were given by lords of 
manors, to hold by their tenants by particular ſervices, and 
for particular uſes &c. to ſome, to them, and their heirs in 
fee · ſimple; to ſome others, to hold to them and the heirs of 
their bodies begotten; and to ſome others for particular 
eſtates, as for life &c. and ſuch eſtates having continued in 
their iſſues time out of mind, cuſtom hath now enabled ſuch 
eſtates to be of copy holds in tail; and although they have and 
enjoy ſuch their eltates, be it either fee-f{tmple or fee- tail, yet 
it is but ſecundum conſuetudinem manerii, and therefore and 
for theſe reaſons and cauſes, although that copyhold be not, or 
could not be entailed within the general words of the flatute De 
Donis &c. yet vy cuſtom time out of mind uſed, they ſay that 
cepyholds may be entailed, Supplement to Co. Comp. Cop. 77. 
{. 12, | | 
13. Acuflom, within a manor time out of mind of man Supplement 

uſed, was to grant certain land, parcel of the ſaid manor in . Co. 
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Comp. Cop. 


fe- ſimple, and never any grant was made ts any and the het's of gi. 1 16. 
his body for life, or for years; and the lord of the ſaid manor did — C. 
7 


. * . 4 5 7 
grant to one by copy for life; the remainder over ts another, and | 


the heirs of his body; and it was adjudged, that the grant 45 2 
and remainder over was good, for the lord having autho- Hill. 37 
rity by cuſtom, and an intereſt withal, might grant —_— k... 
any leſſer, omne majus continet in ſe minus; but he that Bames; 
hath but a bare authority, as he that hath a warrant of attor- The cen 
ney, muſt purſue his authority, (as hath been ſaid) and if he „% 4 
do leſs it is void. Co. Litt. 5 2. b. for life 
Solum mod 


ea capienti extra manus domint; a ſurrender was to the uſe of one for life, remainder in tail, re- 
mander in fce ; it was objected, that this was not good to him in the remainder-in tail, the 
cuſtom being found expreſsly, that it ſhall be ſolummodo ea capienti extra manus domini; it 
dought to be an immediate taking, ard he ſhall not take by way of remainder; alfo the cuſtom 
will not warrant any eſtate for life or in fee; but the court reſolved to the contrary, that it is 
good enough; for in that it is limited to one, and the heirs of his body, it is not void; but if it 
be an eſtate tail, it is a conditional fee, and fo 1: was agreed by us all in the caſe of GRavexcor 
v. Rakt; for when a cuſtom warrants the greater, it ſhell warrant the leſſer alſo; to the 2d, it 
may be well limited by way of remainder, as well as to the immediate taker ; for when the 
cuſtom warrants it, it cannot reſtrain a fee to be limited as well by way of remainder as other- 
wiſe, and he in remainder and the particular tenant make but one eſtate, and in that it is found 
that the cuſtom is, that it ſhall be granted ſolummodo ea capientt, it is void therein, wherefore 


it v-as adjudged accordingly for the plaintiff. - 

14. In ejectment the caſe was, that terant in tail of a copy- | 200 ] 
hold ſurrengered the ſame into the hands of the lard, to the uje of Supplement 
J. S. Doderidge J. ſaid it had been a great doubt, whether S 8 
it may be entailed, but the common and better opinion was, 77. ( 171. 
that by the Statute De Danis co operating with the cuſtom it may cues S. C. 
br, and with this agrees HEevvon's Case, and ſo was the 
opinion of the Court. Poph. 128. Mich, 5 Jac. B. R. Lee 


v. Brown. 
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Cro. c. 42 15. Copyholds are ret within the Statute De Denis, whick 
2 45 1 755 {peaks only de tenementis per chartam datis Sc. nor are they within 
ese the meaning of it, 11t, Becauſe they were not until 7 E. 4. 


iter, S. C. f : 
adladged 19. of any account in law, they being but eſtates at will. 


by glu 2dlv. The Statute of W. 2. provides only againlt thoſe who 
Vc might mate diſberiſiu by fine or feoſtment, which copyholders 


Yelverton. Fas | : 
—- Roll. Could not do. 3dly. Becauſe if copyholders might give lands 


<p. 383. in tail by the ſtatute, then the rever/i9n ſhould be left in them- 


>. ſelves, which cannot be, gthly. The makers of the ſtatute 
the S. C. intended nothing to be within the ſtatute of which 4 fine could 


—adjornatur. not be levied, for it provides quod finis iplo jure fit nullus. 


ene 5thly. Great miſchiets might tollow if copyholds ſhould be 
Co. Comp. Within the Statute W. 2. becaule there is u means to dock the 


Cop. 77: f. eftate, and no cultomary conveyance can extend to a copy- 


12 © hold created at! this day. Adjudged. Godb. 367. pl. 458. 


——D. 


© g 

cited by Mich. 2 Car. C. B. Roydon v. Malſter. 
Glynn Ch. 
J. 2 Std. 73, 7 It is made an ect ion againſt entailing co) hold lands, that thereby tlie 
donee muſt hold of the donor, and the donor being in the reverſion, muſt hold of the lord, and 
fo the change of tenants will not be fo often, and if the donee commit any fortciture, the donor 
ruſt take advantage of it, which would be to the prejudice of the lord to have the tenure thus 
altered; to this objection I think it may be very well an{wered, that the truth of the caſe is not ſo, 
for the donee in tail doth not hold of doicor, but of the lord, as it feems every tenai tor life doth of 
a copyhold, and this ſeems to be very reaſonable; for a copyhold in fce-!:mple is not like other 
eſtates in fre-ſimple at common law, but they are only eſtates at will, and ſo he that is the aQual 
tenant at will is tenant to the lord; for it ſeems to me, that becauſe they are but eſtates at will, 
there is 2 diviſion of citates, but he that is actual tenant at will, hath all the eſtate, and there is no 
part or parcel of the eſtate left in any body elſe, and that a tenant in fee-ſimple of copy hold lands 
is only ne that hath ſuch an eſtate at will in the lands, as by the cuſtom of the manor, is not to 
determine by his death, but that after his death his heir ſhall be tenantat will, ſo that when he 
grants away an eſtate for life, he has no eftate in the lands left in him, but only a power of being 
tenant at will, according to the cuſtom of the manor, when his tenant for life's eſtate is ended; and 
I take it, that in the mean time the tenant for life is tenant at will to the lord, and ſhall do the 
ſervices; and if he commit a forfeiture, the lord ſhall take advantage of it, and to this purpoſe 
is the caſe of Box zx*oaD v, PACx1NGTON, where the cuitom of the manor was, that the widow 
ſhould have her fre bench; and it is there taken for granted that he ſhell hold of the lord, and he 
accordingly admitted tenant, and that the heir ſhall not be admitted during her life, which plain!y 
proves, that the courſe of tenure of copyhold lands, is not like the tenure of frecheld lands ai 
common law, for in that caſe at common law, ſhe ſhould hold of the heir; and though in eſtates 
at common law, the donee holds of the donor by the ſamꝭ ſer vices, the donor holds over, becauſe 
the ſtatute creating a reverſion in the donor, the judges made expoſition accord: ng to the common 
law, that becauſc a fee-fumple conditional was held of the feotior by the ſame lervices that he held 
over, therefore the donee ſhould hold of the donor by the ſame ſervices he held over, but at 
eommon law the tenan t in foe-fimple conditional of copyhold, could hold ot no body, but of the 
lord, therefore they cannot hold of the donor that have now an eſtate tail in copyhold lands, but 
according to the rule in expounding the ſtatute De Donis, viz. by the chnmon law, they mult 
hold of the lord, becauſe the tenaut in fec-mple conditional of copyhold lands at common law, 
keld of the lord, and nat of the furrenderor, Gilb, Treat. of Ten. 159, 160, 16:. 


15. There is not any book in the law, but only Manx- 
EI. L's Cast in Plow, Com. that the Statute of Wy/tm. 2, ex- 
tends to copyholds, per Hatvey J. Godb. 369. at the end of 

pl. 458. Mich. 2 Car. 
CH. Treat. 17. A copyhold may be entailed; not entailed, as within 
Gs the Statute of -{im. 2, nor by virtue of any conſtruction 
and fays, Of the Statute of Weſtm. 2. but there may be ſuch an c/late be- 
her it feems fore II. 2. of a wpyhild, which was a kind of baſe eflate, 
„ and which might be grantable to one and the heirs of his body, ace 
eftares wal Cerding ts ihe cles, and if he died without iſſue it 2 * „ 
aliens: 


2 
3 
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atiened again, and that a copyhelder could not bar his iſſue unleſs were before 
by a recovery, I conceive ſuch an eſtate might be by cuſtom, the ſtature 
per Bridgman Ch. J. in delivering the refolution of the Court. ——— 
Cart. 22. Paſch. 17 Car. 2. C. B. Taylor v. Shaw, hmitation 


by the cuſ- 
tom of ſome manors, as that an eſtate was granted to a man and the heirs of his binder b-gottens 
the remainderer to another, but that in other reſpects theſe eſtates were not eſtates tail before the 
ſtatute, as that the tenant ſhould no ways alien to debar his illue, or them in remainder, or that 
i he made any diſcontinuance, they ſhould have a formedon in deſcender or remainder, but thefe 
things were introduced by the ſtatute upon the eſtate, which wes the ſame in limitation by the 
common law, and fo the ſtatute is ſaid to co-operate to makò an tate tail, and this obviates the 
main objeAton againſt intailing copyholds by the ſtatute, viz. that every copyhold eſtate ought to 
be grantable time out of mind, and if an eſtate tail were introduced by the ſtatute, then that 
eltate was not grantable time out mind; for if the eſtate tail were before the ſtatute the ſame in 
point ot limitation of the eftate, as it is now ſince the ſtatute, then an eſtate tail has always been 
grantable time out of mind, though ſome other qualities are now annexed to that eltate by act 
of parliament, which were not ſo before, and which may well be ſaid to give the ſtatute ſome 
ſhare in the making theſe eſtates. ſince they are ſo very confiderable ; and that the qualities ſhould 
be annexed to this eſtate by the ſtatute De Donis, is no wars unreaſonable, for this aft was made 
to redreſs a wrong at common law; and was for the general convenience and profit of the weal 
publick, and bringing an eſtate in c2pyho!d lands within the ſtatute De Donis, is no prejudice to 
the lord or tenant, alters no tenure, cſtate, or cuſtom of the manor, which may any ways pre- 


Judice any body. 


18, Juſtice Powys (aid it was a point before him upon the 
circuit, whether a copyhold could be entailed within the 
Statute of W. 2, unleſs the cuſtom of the manor did warrant 
it; and it being ſaid by the countel that C. J. Holt was of 
an opinion that this ſtatute did extend to a copyhold, a caſe 
was agreed on &c. Ch. J. Parker to this faid, that f the con- 
Slant uje of a manor had be-n to alienate after iſſue as at common 
law, without having any remainder over, and ſuch alienations had 
b:en always good, it would be pretty hard to extend the ſtatute 
to ſuch eſtates. Mich, 12 Ann. B. K. 

19. Gilb. Treat, of Ten. 155. ſays, that the cafes which he 
had before mentioned [as that of Heydon's Caſe, Rowden v. 
Maltter, Eriſh v. Reeves, Gurrey v. Sanderfon, Dell v. Higden, 
Clun v. Peaſe, and Otlery Monaſtery's Caſe.] are all the 
laws he can find againſt entailing copyhold lands, none of 
which go ſo far as to ſay, that if there have been an eſtate 
tail by cuſtom, that it is not within the Statute De Donis, 
but only the opinion of my Lord Ch. B. which will be but 
of little weight, when we have ſeen the precedents again{t 
this opinion, which I ſhall now examine; and firſt, there is 
Littleton's opinion for the entailing of a copyhold, for he 
lays, that tenant by copy of court roll is, as if a man be 
ſeiſed of a manor, within which manor there is a cuſtom 
which hath been uſed time out of mind, that certain tenants 
within the ſame manor have uſed to have lands and tene- 
ments, to have and to hold to them and their heirs in fee- 
imple, or fee-tail, fo that there he ſays expreſsly, that eſtates- 
tail in copyholds have been time out of mind, and therefore 
muſt have been before the ſtatute; but Lord Coke, in his 
Comment. on Littleton, in another place ſays, that an eſtate 
tail may be, by the opinion of Littleton, by the cuſtom, the ſlatute 
co- operating with it, tor, 2 there can be no eſtate tail 
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E 

in copvhoids by cuſtom only, nor no eſtate- tail by the ſtatute 

only, but the jtatute muft co-operate with the cuſſom. Now che 

quetiion will be, how this can be reconciled with what Lit- 

il-tin fays & tor he tays, that an eſtate tail in copy holds was time 

| out of mind f nan, and then if eftates-:ail ure before the ſlatute, 

' the gqueſizon 15 cut of deer. whether a copynold can be entailed by 
- force of the ſlatute; for if they were entailed at the common 
law, then as to them the ſtatute is but an affirmance of the 

/ OS common law, | 

[ 202 J 0; Thoſe that are againſt the entailing copyhold lands, 

ſay that the eſtate tail of copy hold land, mentioned by Lit- 

tleton, mult be underſtood a fee-ſimple conditional at common 

law, or el{- he contradicts himi-lt; for he ſays in another 

place, that all inheritances at common law were fee-ſimple, 

but that may be well enough underſtood of freehold eſtates; 
for one U lay 2 general rule for ail lands, meaning freeha{d 

lands, which will nit extend 19 cepyireld lands, Gilb. 1 reat. o 


Ten. 159, 


(F. e. 2) Entails. By what Words. 


Cro. C. 366. 1. A Surrendered te B. and C. and the longeſt liver of them, 
| 1 * and fer default ef iſſue ef the 694; of C, then to the 
. youngeſt fon of M. the ſiſter of C. Retolved, that the words 
eited Cild. (of default of iſſue of the body of C.) does not give him an 
i eſtate tail by :mp/icat:on, having an exprejs eſtate before, but 
| 2 was gxprefled to fhew the commencement of the remainder 
to the youngeſt ſon of C's. ſiſter. Jo. 342. pl. 1. Trin. 10Care 
B. R. Seagood v. Hone. | | 
e 2. A ſurrender was to J. for life, remainder to B. and his 
7 Hy * wife, and their hers and off:gns, and for default of ſuch iſſue, 
cordingly, rema ner over; per tot. Cur, except Gould |. this gives B. 
5 — and his wife a f-e-ſimple; but Gould held it gave only 
1144 to eſtate tail. 11 Mod. 57, pl. 34. Paſch. 4 Ann. B. R. Idle 
1154. S. C. v. Cook. — 
' ad udged, 3. Surren der was to the uſe of himſelf for life, remainder 
and the ar- a . WT . - 
puments of to his wife /or life, remainder to the heirs of their bodies; there 
the judges Was no admittance purſuant to this ſurrender ; the ſon ſhall: 
at large. have a fee-ſimple, for his father's eſtate continued in the 
ſame plight. 11 Mod. 107. pl. 5. Mich. 5 Ann. B. R. 
Brown v, Dyer. +08 | 


ö panne [G. c) — Doc ted. 
| fol g Entails.] 


in fol. 36. Bar o 
„„ 17 it be admitted that there may be an Hate tail of 2 


8 copy hold by the cuſtom co operating with the Statute 


eats rail cf De Donis, yet this may, by the cuſtom of the manor, be 
« copyiol4 barred by a ſurrender, for as ihe cuſtim creates it, fo the cuſton 
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may ar it. Mich. 15 Jac. B. R. between Lee and Breton, kannet be 


reſolved per Curiam, upon evidence at the bar. Et Paſch. — 1 


16 lac. B. R. in the fame caſe, reſolved again, upon evidence "ithout a 
at the bar. Trin. 29 Eliz. between * Hi and Upcheir, cited, 2 2 
om for t 
Co. Lats 59. b. 60. b.] 5 purpoſe, 
| and to maine 
ain ſuch cuſtom, it og to be ſhewed, that a formedon had been brought upon ſuch ſurrender, and 
udgment given, that it does not lie. Vet it was agreed, that it was a ſtrong proot of the cuſtom, 
that they, to whoſe uſe ſuch ſurrenders had been made, had enjoyed land againſt the iſſues in 
tail, n 
+ 2 Brown!. 121, 122. Hill v. Upchurch, Mich. 9 Jac. C. B. S. C. Coke Ch. J. ſaid, chat it 
was adjudged in 27 Eliz. for the manor of North Hall in Eſſex, that admitting a 2 
copyhold may be intailed by the ſtatute, then a cuſtom that a ſurrender ſhall be a [ 03 1 
bar or diſcontinuance of ſuch eſtate is good for the reaſon above. —- Supplement to Co. Comp, 
Cop. 78. f. 12. cites S. C. and allo Trin. 38 Elz, Field v. Elliot, that a ſurrender by tenant in 
tail of a copyhold in fec makes a diſcontinuance ; but ſays, that notwithſtanding thoſe authoti- 
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a copyhold, yet this may be barred by a commen recovery, for 5 a 


a warranty may be annexed upon this by a ſurrender to an ſe, or jury tound 
by a confirmation er releaſe with warranty; and it may be in- quod nun- 


tended, that he ſhalt have apother copyhold in value, and Adebar 


alſo in favour of common recoveries, Dubitatur, 37 Eliz. talis recu- 
B. R. between Dell and Higdon, Mich. 43, 44. liz. B. R. Mor- peratio in 


ris's Caſe, per Curiam, without any cuſtom to warrant it.] — 
dicti. The 
court upon the motion ſeemed to think that it ſhould bind the remainder, but they ſpake not 
much thereto; ſed ad jornatur. 4 Rep. 23. 2. pl. 3. Dral v. Rigden S. C. adjudged, that 
where by cuſtom of a manor plaints have been made m'the court of the manor in nature of real 
achons, if a recovery be had on ſuch plaint againſt tenant in tail, (admitting that copyhold lands 
may be entailed) it is a diſcontinuance, and ſhall bar the heir in tail; for ſuch plaints being warranted 
by the cuſtom, it is an incident which the law annexes to ſuch a cuſtom, that ſuch recovery ſhall 
make a diſcontinuance, Mo. 258. pl. 488. S. C. refolved, that a common recovery without 
voucher is diſcontinuance, and fo is a common recovery with youcher by tenant in tail of a copy- 
hold ; and if tenant in tail comes in as vouchee, this bars the iffues and remainders, though no 
cultom ever was for recoveries in the court of the manor. —- Supplement to Co. Comp. Cop. 
8. (. 12. cites S. C A recovery docs not dock the remainder without a cuſtom; per 
Twiſden J. Raym. 164. Mich. 19 Car. 2. B. R. | : | 

A ſurrender with warranty to an uſe, and a grant accordingly, makes the par'yin en le per 
by the ſurrenderor, and upon this warranty the ſurrenderor may be vouched in the court upon 
plaint there, and the recovery in value ſhall be only of other copyhold land within the manor t 
Adjudged. Mo. 358, 359+ S. C. A warranty cannot be annexed to an eſtate tail of 2 
copyhold ; per Cur. Cro. E. 380. pl. 32. Hill. 37 Eliz. C. B. Eylet v. Lane; but the reporter 
adds a quzre, See Clun v. Peaſe, pl. 10. Infia. | 


ꝛics and eaſes, he conccivet, that a ſurrender is no diſcontinuance of à copyhold eitate in tail. 1 

M0 

3 - a 5 0 > = 
, 2. If it be admitted that there may be a tenant in tail of On E.272, 1 
A . 17. 4 4 
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3. If copybolder in tail ſurrender to the uſe of another in fee, 
and a copy is made to the other accordingly, this ſhall be a diſcon- 
tinuance, for by livery, or other way, he cannot depart from 
the land, and this way which he may uſe ſhall be to him of 
equal benefit, as livery ſhall he to him that can make it. 

Arg. Pl. C. 233. 4 Eliz. in Caſe of Willion v. Berkley. 

4. The caſe was, baron and feme, copyholders, to them and Supplemem 
their heirs, and the baron in conſideration of money paid by 8 
him to the lord obtaineth an eſtate of the freehaid to bim and his 33. 1. 8, 
wife, and to the heirs of their bodies; the baron weth, having <tess. O. 
ſue; the ſeme enters a common recovery, and his heir enters by 


the Statute 11 U. 7. and agreed the entry Was lawful, = 
4 ; 


Copyhold, 


the capyboll by the acceptance of the new eflate was extinguiſhed, 
Cro, E. 24. pl. 3. Hill. 260 Eliz, C. B. Stockbridge's Caſe. 
5. A copyhold was jurrendered to the uſe of another in tuil, 
and the ſurrenderor [/urrengeree} had i[Jue 3 daughters, and 
died. One of the daughters Jurrendered in fee z, agreed, that if this 
was only a poſſibilitv, it could not be conveyed to another by 
a ſurrender; Arg. Roll. Rep. 318. cites 33 & 34 Eliz. B. R. 
| Gravenor's Calc. 0 
Cro. F. 3273. 6. A ſurrender of copyhold lands was made within the 


ES. © Manor -of Stevenſon, ta the uſe of J. S. and the heirs of his 
nd ver * body; and after iſſue, he ſurrendered the lands unto an:ther. It 


Cur. Godb, was agreed by all the Juſtices, that it was a fee-tinple con- 


m in pl. ditional at the common law, and after iſſue, that he might 

se % alien the lands. Supplement to Co. Comp. Cop. 77. f. 12. 

was ſur rea- Kites Hill. 34 Eliz. B. R. Stanton v. Barney. 

deren to the 

w/e of cofyhold:r's will, who deviſed tt to J. in tail, remainder to H. in tail &c. J. hath i ue, and 

[ „ 7 Jarrendvrs to the ule of hrs ue for life ; it was adjudged, that ſince the jury oundit 
204 J, not the cuſtom of the manor to have an eſtate tail in a copyhold, that F* kad a 

fee-fimble condrrtgnal, and that by his having of iſſue, he had performed the condition, and the 

{ſurreader to the ule of tus wife was good. Gilb, Treat. of Ten. 154, 155+ 


* Supple- 7. An infant [*tenant in tail] ſurrendered copyhold to the uſe 
— of a firanger, who was admitted. The infant may enter at his 


Cop. 78. full age, becauſe ths rs no bar nor diſ. 


| | ſcontinuance, Mo. 597. pl. 

-J G . $14, Hill, 35 Eliz, Gooles v. Grane. ; 

zudzed. | | 

8 8. A ſurrentr of codyhalder in tail is no diſcontinuance; agreed. 
0. 5 >. , —_— * : 

e. Mo. 358. pl. 488. Trin. 36 Eliz. Dell v. Higden. 

78. f. 12. 


S. C. and S. P. and ſays, that according to this it was adjudged 37 Eliz. in caſe of Gravenor v. 
Brooks. —Brownl. 36. S. P. held accordingly by Coke Ch. J. and Foſter J. of the ſame 
opin on, in caſe of Rogers v. Powell, S. P. accordingly, and that it is no bar to the entry 
of tac iſſue in tail, and fo was it Volden in the Serjeants Cale, when Audley, who afterwards 
was mace chancellor of England, wes made Serjeant; and afterwards it was adjudged, that the 
entry of the infant was lawtul. Le. gz. pl. 124. Hill. 30 Eliz. B. R. Knight v. Footman. 


- 


1 9. A ſurrender was unto the uſe of one in tail, with divers re- 


Comp.Cop. mainders over in tail; the 1/t ſurrenderee died withaut iſſue; and 
78. f. 12. firſt it was agreed and adjudged, = it was no diſconti— 


_— nuance. 2dly, If it were a diſcontinuance, yet a formedon 


bold lands in the remainder did not lie, becauſe there cught to be a cuſtom 


were en- . to warrant the remainder as well as the firſt eſtate tail; for when 
tailed, and 4 copyhotder in fee maketh ſuch a gift, no reverſion is left in him, 


the copy- 


holder fur. But only a poſſibility, and the lord ought to avow upon the 
rendered done, and not upon the donor; and there is a difference 


tne ad when he makes or gives an eſtate of inheritance, aud when 
lands to the 


uſe of ang. he makes a leaſe for life or years; for in the one caſe he hath 
ther man in a reverſion, in the other not, Z3dly. A recovery ſhall not 


3 with be without a ſpecial cuſtom as it was agreed in the caſe of 
vers re- 


maind-rs the Manor of Stepney, becauſe the warranty cannot be knit to 
over, and ſuch an eſtate without a cuſtom, Godb. 368. pl. 458. cited by 
then ve Harvey J. as adjudged 37 Eliz, C. B. in the Caſe of Lane 


died. it was SAT 

ſai! in tis V. 11. 

caſc, that it was no diſcontinuance of the tail, but the iſfue in tail, notwithſtanding the — 
| | render 
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render might enter. But it was ſaid in that cafe, that iſ it were a diſcontinuance, that in ſuch caſe 
the ſormedon in the reverter did not lie by the tenant in tail, becauſe when a copyholder makes 
a gift in tail, he has no reverſion but a poſſibility ; and the lord ſhall avow upon the donee tor 


* 


the rents and ſervices, aud not upon the donor. | 


10. In treſpaſs it was found, that the land was copyhold Same points 
demiſable in fee, in tail, or for lite, and that A. was /erſed were Bn 
thereof in tail, remainder 1 B. in tail, that A. ſuffered a re- and tha a 


cavery with voucher in the court of the nauer, and afterwards recovery 
died without iſſue, and it was found, that there was 29 cem 3 Wk 


: - 5 of entry 
to ſuffer recoveries in the court of the ſaid mantr ; all the Court en le poſt 


held, that this recovery ſhall not bind the iſſue in tail, but was ſuffered 


upon a recoinpence in value, and here he can have no recom- wen 
pence of other lands in value; for he cannot have land at the court 


common law, nor can he have cuſtomary land; for if it at firſt 


ſhould be ſo conveyed, then the lord would lole his fines, concern 


and the party to whoſe uſe the recovery was, thould hold his be hard to 
land as a copyholder without grant or adinittance by the Jord, warrant 
which is contrary to the nature of a copy hold. Cro, E, 391. — 
pl. 14. Paſch. 37 Eliz. B. R. Clun v. Peaſe. 


without a 

: : ſpecial cuſ- 
tom; quere. But afterwards it was adjudged that a recovery with voucher over againſt the tenant 
in tail himſelf, is at leaſt a diſcontinuance as it 18 agaiult tenant in tail in poſſeſſion at common 
law ; but whether it be a bar to the intail they agreed not in opinion; but for the cduſe of duiſcon- 
tinuance judgment was given for the defendant. Cro. E. 380. pl. 32. Hill. 57 Eliz. C. 
B. Eylet v. Lane and Pearce. Recovery in value ſhall be only of other copyhold [ 205 ] 
land IV. in fe manor. Mo. 359. pl. 488. Trin. 36 Eliz. Dell v. N igden. Supplement to Co. Comp. 
Cop. 79. 1. 12. cites S. C. and ſays, note for a concluſion of this point, that at this day, by the 
cuſtoms of ſeveral manors, common recoveries are had and ſuffered in the courts of lords of 
manors for the docking and barring of eſtate tails of copyhold ; and much inconventency would 
enſue, both if copyholds at this day might not by cuſtom be entail-q, and likewiſe if by cuſtom 
common recoveries had of eſtates tail with voucher over in the courts of lords of manors ſhould 
pot thereby be docked and barred, 


11. A copyhold may be entailed by ſpecial cuſtom, and Gilb. Treat. 


barred by a common recovery, and a ſurrender may bar the iſſue Len. 1532 
cites S. C. 


in tail by a ſpecial cuſtom; agreed. Mo. 637, 638. pl. 877. & S. P. 


Hill. 37 Eliz, Church v. Wyat. 


12. Recovery may be in the lord's court of a copyhold Gilb. Treat. 
which ſhall bar an entail; agreed. Mo. 753. pl. 1037. Hill. of Ten, 164, 


cites S C. 
1 Jac. Oldcot v. Levell. | K C. P. 


„ ; agreed; and 
obſerves, that it is ſaid generally, and is not put upon any cuſtom. 


13. An old dormant entail is preſumed to be cut off after pur- 
chales and many admittances in fee, Clayt. 26. pl. 45. Arg. 
10 Car, Wadſworth's Caſe, 

14 The manner of barring entails of copyholds within the Gilb. Treat. 
Manor of Wakefield in Yorkſhire, is, for the copyholder to ot Ten. 164. 
leaſe his lands for more years than he ought, or to refuſe 21 
doing his ſervices, and then the /ord ſeiſes the lands for the for is held to be 
feiture, and grants them over to another hy the conſent of him wha 899d bar 
made the forfeiture; but Roll Ch. J. ſaid, that he conceived 3 
there could be no cuſtom for this, becauſe the ſeiſure for a for the 
forfeiture deſtroys the copyhold eſtate; for it is at the lord's tenant in 


election, after the ſeiſute, whether he will grant the eſtate 1 
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rere, and again by copy of court-roll, or not, and you do not prove 
eee that the cuſtom binds him to it, de 450. Paſch. 1655. Pil- 
grant to king ny V. Bagſhaw, 

another; or 

if che tenaut untl „ to the uſe of the purchaſer and his heirs, and the purchafer commits 


a tOrtenure, and tae lord {cifes and regrants, this is held to be a good cuſtom to bar the eſtate tail 
of a copyho id, though the tenant in ta be not privy tou; by this it ſeems plain, that if tenant 
in tail commit a foffe tate, his fue 15 bound by it, but the lord cannot grant to no body elſe but 
to him that he intended to bave the eſtate. Thus it ſeems plain to me, that as eſtates by the cu/lom 
may ĩe ent:iled, fo by the c:ifhum 2lſs tho *#atel rail nay be cut off by ſurrender, recovery or ſorſei- 
tue, according t3 the foreral cuſtoms of mangrs, —— Cuſtom ot the manor was, zo cut off entails 
by conmiltiing 2 forfeiture, and then appointing to whole ule tae ortenure ſhould be. A copy- 
ho!der makes fuch forfetture, and appointment, and dies betore admittance of ceſty que uſe. The 
Beir of the cop holder was admitted, and then the lord of the manor - ſold the manor to J. S. who 


admitted the eeity que ule, and his admittance held good. and th at his admittance ſhall Jvoid = 
meine acts or di! foo! ions made by the lord es 1t a Imitied on a ſurrender, 2 Saund. 432. pl. 7 
Paich. 4 Car: 2. Grantham v. Copley. Treat. of Ten. 164, 1653. c:t:s S. C. 


15. A cep) holder in tail accepts a ferfſment; this deſtroys not 
the cuſtom as to his pe! in tail, for he has no power to con- 
clude him; yet if he commit a forfeiture, and the lord ſeiſes, it 
ſeems his iſſue is bound, it being a common and cuſtomary 
way to cut off the eatail of «Hp old lands. Gilb. Treat. of 
Ten. 282, 282. cites Cart. 6. 7. Mich, 16 Car. 2. C. B. 
Taylor v. Shaw, 
16. Upon a trial at har in ejectment for lands held of the 
Manor of Wabefield, it was admitted, that by the cuſtom of 
that inanor, caps lands might be entailed, and that the cuſ- 
tom 72 bar ſuch entails is for the tenant in tail to commit a for- 
feiture, and then the lord te nate three proclamations, and ſeiſe 
the copyhala, and thin te grant it to the catybelder, and his heirs 
and ar.gther cuſtem to bar ſuch entails is, fer the tenant in tail 
1 206 ] te make a ſurrend:r to the purcha/or and his heir, and then for 
the purchaſar (intending ts bar the entail and remainders) to come 
mit a firfeiture, and the lord te ſeiſe, and three preclamations &c, 
that hereby the iſſue in tail is barred, though the tenant in 
tail did not join; and this cuſtom was found by the jury, 


and _— per Cur, as a good cuſtom. Sid. 314. pl. 32, 


Iich. 18 Car. 2. B. R Pilkington v. Stanhope. 
The di 17. Bil by a remaini-r-man in fre of a copyhold expectant 
duden 2 on an eſtate tail, which was ſpent, to be relieved againſt an 
Lrmed in ES 5 
Dom. Proc. Ferres COMMPMIN1 ect in the lord 5 court, praying that the 


lord may be decreed to ſuſfer the plaintiff to bring a plaint in 
the lord's court, in nature of a writ of error, to reverle this 
recovery, or that this court would relieve on the merits, 
Defendant demurred. Allowed by Treyor, Maſter of the 
Rolls, and after per Teffries C. though the errors aſſigned 
were ſuch as wou!d 5 jave been grols errors in a recovery of a 
frechold cftate; but It there had been an error in any adver- 
ary fr:ceedings in the lord's court, this court would order the 
lord's court to procbed and examin: it, and told the counſel 
they might try the common law court it they would grant 
them a mandamus, but they ſhould have no aid front this 
court. Vern. R. 2675 308. pl. 265. Hi. 1685. v. Rog le 
and the Dean and Chapter of St. Paul's. . 


18. A 


Parl. Catcy 


N =p 
ern 
S 


Copphold. 


18. A. copyholder for life, remainder to his iſt, 2d &c. 
ſons in tail, remainder to B. in tee. A, before a ſon born gets 
a ccnveyance of the fee of the copyhold, thinking it would 
merge his eſtate, and deſtroy the contingent remainder ; bat 
decreed that the contingent remainder is not delitroyed, the 
freehold being in the lord. 2 Vern. 243. pl. 228. Mich. 
1691, Milumay v. Hungerford, | | 


was merged. Vern. R. 458. pl. 434. Paſch. 1687. Parker v. Turner, 
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But if he 
takes a con- 
veyance of 
the freehold 
in fee; Ld. 
Chan. ſcem- 
ed to make 
little doubt 
but that the 
copyhold 


And afterwards decreed 


accordingly, and that tne purchaſer ſhould enjoy againſt the iſſue in tail. Vern. 393. S. C. — 
2 Chan. Caſes 74 Baker v. Turner. S. C. Lord hancellor was of opinion for the purchaſer and 
that the conveyance was good againſt the heir; for the copyhold being ſevered from the manor, 
there is no means o bar ut; but by conveyance at common law; the intail is not within the Rtatute 


of Weſtminſtcr 2d. But. Lord Chancellor took time to adviſe. 


19. A, was tenant in tail of the truſt of a copyhold, re- 
mainder to J. S. A. requeſted the rruſtees to ſurrend-r to him in 
tail, which they'retuſing, A. brought a bill to compel them, 
and they put in their anſwers. Ihen A. died, but pending 
the ſuit, he went to the lord's ecurt and deſired to be admitted to 
ſurrender, which was refuſed, hecauſe the legal eſtate was in 
the truſtees, Upon which A, by wil, deviſed the premiſſes to 
his wife &c. ſubject to the payment of his debts, Lord 
Cowper decreed the eltate to go according to the will, there 
having been no laches in the teſtator, and having deviſed the 
eſtate to the uſes and purpoſes in his will, his lordſhip con- 


ceived that was ſufficient to bar the entail of a truſt, 2 Vern. 


583. pl. 525. Hill. 1706. Otway v. Hudſon & al. 

20. A recovery with voucher doth not of common right 
bar the entail ot a copyhold, but that as to the entailing them, 
cuſtom 15 requiſite, ſo without cuſtom the entail cannot be cut off, 
The reaſons are, that becauſe without an intended recom- 
pence in value, no recovery thall bind, and the ſurrenderee 
comes in in the poſt, by the lord, and is not in in the per b 
the party, and ſo n warranty can be annexed to the copyholder's 
eſtate; beſides, they have only an eſtate at will, to which no 
warranty can be annexed of common right, for no eſtate leſs 
than a freehold is capable, by common right, of having a 


warranty annexed to it; and accordingly it was adjudged in 


CLux's Cask, and all the Judges held, that the recovery did 
not bind without a cuſtom. But there is a quære, whether 


judgment was given for the plaintiff upon the principal 


matter, or no? for it ſeems to have been a diſcontinuance, 
and that the defendant's entry could not be lawful. There 
are two other caſes where this queſtion came in diſpute, but 
was not reſolved. It was held, in the Cafe of Cyurcn v. 
Wrar, that a recovery by cuſtom may bar, which implies, 
that without it it cannot bar; but in the Caſe of OLDncor v. 
LEVEL, Mo. 753. it was agreed, that a recovery may be in 
the court of the lord that will bar a copyhold, and there it 
is ſaid generally, and is not put upon any cuſtom, It is de- 
bated, whether, if there be a cuſtom to bar the iſſue of a 
copyhold eſtate by ſurrender to one in tee, whether that be 

| good, 
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207 : Copyhold. . 
good. Mo. 188. pl. 336. Hitr v. Moass. Now my Lord 


; Cole ſays by cultom, by ſurrender the entail of a copy hold 
may be cut off. Gild. Treat. of Ten. 163, 164. 
Where a 21. A. copyholder in fee by marriage articles covenants to 


1 ſurrender to truſtees to the uſe of himſelf for life, remainder 
ences to the heirs male of bis body, remainder to the heirs of his body. 
be defeated. A. dies before any ſurrender, and leaves B. his fon, and M. 
be ly his daughter, B. ſurrendered to J. S. and others his creditors, 
1 according to an agreement, for payment of his d:bts, There 
anleſs a par. Was 70 cuſtom to bar entails by recoveries, B. dies without iſſue. 
2 ow, Lord Harcourt decreed the copyhold to the daughter; but 
10 in upon a re-hearing Cowper C. decrced for the ſurrenderees, 
it per Har- becauſe of the want of a cuſtom to ſuffer recoveries, and fo 
= C. Ch. held the ſurrender would bar the entail in caſe the copyhold 
Wo had been well ſettled. 2 Vern, 702. pl. 625. Mich. 1715. 
CouperC, White v. Thornburgh. 

a ſurrender 

by fuch tenant in tail will bind his iſſue unleſs a particular cuſtom be found that a common re- 
covery is neccſſary. Ch. Prec. 429. Mich. 1715. White v. Thoraborough, Gilb. Equ. Rep. 107, 
S. C. in totidem yerb:s, ä ä 


* 


(G. e. 2) Entails. Pleadings &c. 


nd. Treat. 1. 1 O prove @ cuſtom to entail copyhold lands within a manor, 
1 3 It is not ſufficient to ſhew copies of grants to perſons 
F. IC- R , 
cordinely, and the heirs of their bodies, but they ought to ſhew that ſur- 
2 muſt renders made ty ſuch perſons have len enjoyed by reaſon of ſuch 
ut, matter; arg, But per Wray Ch, |. that is not ſo; for cuſ- 
i/ue her» tomary lands may be granted in tail, though no ſurrenders 
2-corered of have been made withia time of memory. Le. 175. pl. 244. 


4 Hill. 22 Eliz. B. R. 
eriifior, or 2. If a copyholder ſurrenders in tail, and the heir of the 
tac like. donee is to bring a formedon, he muſt count of the gift made 
by the copy holder that ſurrendered, and not by the lord, for 
he.is but the inſtrument to convey it, and nothing paſles 
from him, Cro. E. 361. pl. 22. M. 36 & 37 Eliz. C. B. 


Poulter v. Cornhill. 


7 228 ] (G. e. 3) Fines levied of Copyholds. 


I. O recovered copyhold lands in the court of the manor by 
flaint in nature of a writ cf right, It was moved in 
C. B. whether a precept might be awarded out of that tourt, 
to execute the recovery, and to put the recoveror in poſſeſſion 
with the pj} manerit, as in ſuch caſes at common law, with 
the poſſe comitatus. But reſolved clearly, that it could not, 
for force in ſuch caſes is not juſtifiable, but by command out 
of the king's courts. 3 Le. 99. pl. 142. Mich. 26 Eliz. 
C. E. Anon, 2 
1 2, A 


\ 


Copphold. 


2. A copyhold eſtate is not barred by a fine and 5 years nen- 

claim. Noy 23. cites Trin. 2 Jac, Mills v. Bradley, 

If there be a !!//ee for life, remainder for life, of a copy- 
hold, and the fir tenant for life doth purchaſe the freehold of the 
copyhold, and levies a fine thereof, and five years paſs, this fine 
thould bar him in the remainder of his copyhold. Supple- 
ment to Co. Comp, Cop. 80. ſ. 13. cites Mich. 9. Jac. in 
C. B. that it was adjudged accordingly, 

4. A copyhold was granted to A. B. and C. for 3 lives fuc- 
ceſſively, remainder to his eldeſt daughter for life &c. The 
lord by bargain and ſale enrolled ſold the inheritance to A. in 
fee, and levied a fine to him with proclamations, A. died, 
and D. his ſon and heir levied a fine &c. B. entered. Re- 
ſolved that B. cannot enter after the bargain during the life 
of A. for B's. eſtate was to commence in poſſeſſion after the 
death of A, and B's, eſtate is not diveſted by the bargain and 
ſale, or fine, for the lord did what was lawful for him to do, 
and A. was in lawtul poſſeſſion, and was only paſhve and not 
active; and by acceptance he who is in lawful poſſeſſion by 
force of a particular eſtate, cannot deveſt the eftate of him 
who has the frank-tenement or inheritance, 9 Rep. 104. 
Paſch. 10 Jac. Margaret Podger's Cafe, 

5. Copy holder in tail I , a fire of the land; the intereſt 
and eſtate is gone. Cart. 24. Paſch. 17 Car. 2. C. B. by 
Bridgman Ch. J. in delivering the re.olution of the Court, 
Taylor v. Shaw. | 

6. In the caſe upon a ſpecial verdit in ejectment a copy» 
holder of a Dean and Chapter levied a fine with proclamations, 
and 5 years paſſed without any ſeiſure or claim by him that was 
Dean at the time of the fine levied, and whether the ſucceeding 
Dean was barred, was the gueſtion; and the Court, at the firſt 
opening, held clearly that he was not; for it fo, the ſtatutes of 
I & 13Eliz. which re{train the alienation of the church-re- 
venue, would be of ſmall effect; cites 11 Co. Magdalen Col- 
lege's Caſe. Vent. 311. Trin. 29 Car. 2. B. R. in Cale of 
Howlet v. Carpenter. 


(H. e) Frank-Bank, and Tenancy by the Cur- 
teſy. In what Caſes; And what it is; And 
how conſidered. 


1. * ſeems, that during the life of the tenant in frank-bank, 

who Ly her admittance is tenant ts the lerd, and a copy— 
holder, the heir is not admittable. See Le. 1. pl. 1. Hill, 
25 Eliz. B. R. Borneford v. Packington. 


for granted, that ſhe ſhall hold of the lord, and that the heir ſhall not be admitted du 
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Gilb, Treat. 
of Ten. 160. 
16 . cites 
S. C. and 
that it is 
there taken 
ring her lite, 


winch, he lays, plainly proves, that the courſe of tenure of copyhold land is not like that of 


freeh@ld lands at common law; for in ſuch caſe ſhe ſhould hold of the heir. 


2, The 
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209 Copyhold, 


Ard. 192. 2. The cuſtom of a manor was, that if any man had a wife 
++ 237+ ſailed in fee of copyhold lands, according to the cuſtom of 


er v. 5 

. the manor, and had iſſue by her, that he ſhould be tenant 
S. C. and by the curteſy of the land; it was found, that A. a copy- 
agreed bY bolder was ſeiſed, and had iſſus a daughter, who was married to 


all, that J. [A who had iſſue ; A. died ; his wife entered ; the wife died 


there cannot ; : 
1 before admittance. The Court ſeemed of opinion, that the 
— by tie huſband was well entitled ta be tenant by the curteſy before admit- 
curte ſy, 5 
either of ſhould not prejudice the huſband, being a third perſon. Mo. 
ec-umple 5 « 1 = . 
ort 271, 272. pl. 425. Hill. 31 Eliz. Ever v. Aſton, 


eſtate of 
copyho'd, unleſs the cuſtom allows it, and therefore in action brought ſuck cuſtom muſt be ion in 


pleading. —- Gilb. Treat. of Ten. 271. cites S. C. and favs, quere, whether a teme be ſeiſed 
to make h-r*huſband tenant by the curteſy before ad mittance, where the cuſtom is for tenancy 
by curte'y ? It ſeems reafonable it ſhould make the huſband tenant per curteſy, as wel} ay the 

oſſe ſſion of the brother before admittznce make the tifter heir; and by the fame reaſon the 
widow ſhall have her widow's eſtate, though her hutbarnd was not admitted, -— It a copy hold 
deſcend unto a married woman, and her hi:{band takes the profit thereof, and fufiers a court day 


to paſs without admittance of his wife, and then the wife dies, the huſband thall not be tenant 
by the curteſy, but in the 12 Eliz. Dy. 291, 293. it ſeems that the contrary ſhould be the 


better opinion. Calth, Reading, 69g. 


Supplement 3. A woman copybalder durante viduitate ſua ue the land, 
to Co. and before fevirance of the corn to huſband, It was adjudged 


Comp. Cop. 
81. Ry the lord ſhould have the corn, and not the huſband, for a!- 


cites S. C. though the eſtate of the wife was incertain, and determined 


— by the limitation, and not by the condition in fait, or in 


. — : ' 7 
2 5. c. law, vet becauſe it determines by the act of the feme herſelf, 


adjudged the rd have the corn; but otherwiſe it would be had the leaſed 
tor the lord. the land, and the leſſee had ſown it, in ſuch caſe the leſſee 


- Rep. 0 ng 
p< V ſhould have the corn; adjudged by Popham and Clench, con- 
Oland's tradicente Fenner, & abſente Gawdy. Cro. E. (460.) bis. 
Cafe S. ©: pl. 10. Paſch. 38 Eliz. B. R. Oland v. Burdwick. 

adjudzed, 
tha: in ſuch 
caſe the lord fall have the emblements, and that if ſhe had leaſed the land, and the leſſee had 
ſowed it, the leſſce ſhould not have the emblememts ; for though his eſtate is determined by the 
at of a ſtranger, yet he ſhall not be (as to the firit leſſor) in better caſe than his leſſor was, —— 


Goldſb. 189. pl. 136. S. C. adjudged againſt the huſband. 


o 


4. Prohibition. It was held by all the Court, that if a 
copyholder makes a leaſe for years of land whereot a feme by 
cuſtom is to have her widow's eſtate, ſhe Hall not avoid the 
leafe, unleſs there be an eſpecial cuſlam to avoid it ;; for he comes 
under the cuſtom, and by the lord's licence as well as the 
feme. Cro. J. 36, 37. pl. 12. Trin. 2 Jac. B. R. Fareley's 
Caſe. | 

[ 210 ] F. The eſtate durante viduitate 7s but a branch of the huſ- 
Lev. 21. band's eflate, and the admiſſion of the huſband ſuffices for the 
ee ſtate of the wife; and the eſtate of the huſband was big with 


elta'e for | a 
years was the eſtate of the wife, which was to be brought forth by the 


to ae death of the huſband; per Hobart. Noy 29. Hill. 15 Jac. 
hee C. B. Rennington v. Cole. | 


mination of 
44. citate for life, per Twiſden and Windham J. the leaſe for years does not commence till after 


* 


tance of the wife, and the delay of the admittance by the lord 


r 


and left a widow ; it is no breach of covenant; cited Arg. 2 Vern. 45. As the caſe of Twiford v. 
Marcup.— 


inherit by realon of the old eitate being continued by the fra k- bank, and though the court were 
at firſt divided upon this point, yet judgment was after given for the plaintiff, and Powell J. ſaid. 
that then the eldeſt fon ihould take as heir to his father. Holt's Rep. 163; 106. IIin. 5 Ann. 
Brown v. Dyer. 


6. Where a mortgagee of ſuch eſtate, where the cuſtom was 
for frank-bank, had a/ſirned to the heir, the Court were of 
opinion, obiter, that the widow paying the mortgage money 
might be relieved in equity, Cumb. 224. Hill. 5 W. & M. 
in B. R. Benfon v. Scott. | 

7. In ejectment, a ſpecial verdict was found, viz, A cuſ- 3 Lev. 385. 
tom that the tenants of the manor having a mind to alien, Moda 
might ſurrender into the hands of two copyhokders &c. that s. CT 
Scott being a. ceppbolder in fee, did ſurrender. Sc. to the uſe of widow's 
he plaintiff in fre, and died, leaving his wife, who claimed her _ nn 
free-bank by the cuſtom, and at the next c:urt the ſurrender was mence by 
preſented, and thereupon the plaintiff admitted ; and the queſtion the mar- 
being, whether the ſurrenderce, or the wife for her free bank, 1 
ould have theſe lands? It was adjudged for the plaintitt, us 22 
tor the wife's title does not commence til after the death of ed; per 
the huſband, and then only to thoſe lands ot which he died — 
ſeiſed, but the plaintiff's title began by the ſurrender; for the Skin 4k 
admittance relates to that, and that the caſe of two jointenants, S. C. ad- 


1 Inſt, 59. b. rules this caſe. 1 Salk. 185. pl. 3. Paſch. 5 & 6 Ee 
W. & M. B. R. Benſon v. Scott. 49. 8. C. 
adjudged. 


Carth. 273. S. C. adjudged, So where the cuſtom of a'manor, and which was 
confirmed by act of parliament, was, that the wife ſhould have g parts of the land of which the 
hutband died ſeiled in tee for her lite, and tor 12 years after, and, the huſband was ſeiſtd in 
tee, but became bankrupt, and the commiſſioners fold their land, but before the admittance of 
the vendees he died, the wife ſhall not have the land, for her huſband did not die ſeiſed. Jo. 
451. pl. 4. Hill. 15 Car. B. R. Palmer v. Blake, —-—-- Cro. C. 368. pl. 6. Farker v. Bleeke 
d. C. adjudged, tor he did not die tenant becaule the bargain and ſale took his eſtate from him, 
2.4 oulted him of the copyhold. S. C. cited 2 Vein. 194, 195. pl. 176. Mich. 1699. 
per Cur. 5 


8. If a copyholder makes a /caje by licence, this will defeat 
the wife of her free-bench; agreed, Freem. Rep. 5 16. pl. 692. 
Mich. 1699. Anon. | 

9. It was agreed, that if the huſband forfeited, the wife 
loſt her free-bench ; for, as if he ſurrendered, it defeated his 
wite of her ee ſo if he did any act which de ermined 
his eſtate, it deſtroyed her free bench. Freem. Rep. 516. pl. 
692. Mich. 1609. B. R. Anon. 

10. A copy holder ſaurrenaered his eſtate to make a mortgages 
and died before the mortgagee was admitted ſo that the eſtate 
remained in him at the time of his deceaſe, and by the cuſtom 
of the manor, the widow was entitled to her free-bench; and 
after the death of the copyhoider the merigagee was m— ; 5 

reby 


C opyhold, | 210 


the death of the wife. Hill. 12 & 13 Car. 2. B. R. Chantrell 'v, Randall, ——2 Sid. 165. 
Clarke v. Candle S. C. Hill. 1659. B. R. adjornatur. — Covcnant that an eftate is free from in- 
cunbrances, except an ate for life, that was thereon ; the eflate was held of a manor, where by 
the cuſtom the widow of tenant tor lite was to ho'd tor widowhood, Tenant for life died, 


It is ſo far a branch of the huſband's eſtate, that though the copyhold be of the 
cuſtom of Boroush Englyh, and t e huſband dies, leaving 2 ſons by une dexter, aid 2 ſons by 
another, and all die, except the elde fon, in her liſe, upon the wite's death the eldeſt ſon ſhall 
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Treby Ch. J. who ſaid it was referred to him, and he adviſed 
with the Judges of the King's-Bench upon it, and determined 
it, that this admittance related to the ſurrender ; *that although 
the huſband died ſeiſed, yet the wife ſhould not have her 
free-bench; and ſo it was ſaid to be lately reſolved in B. R. 
Freem. Rep. 516. pl. 692. Mich. 2699. B. R. Anon. 

11. Frank-bank was to encourage the tenant to go into the 
wars, ſo that if he was killed the lord would not take benefit, 
but gave the eltate to the wife to encourage him to fight; per 
Powell J. who thought this was the original of frank-bank. 
11 Mod. 95. pl. 3. Mich. 5 Ann. B. R. Anon. 


(H. e. 2) Frank-Bank. Widows, of what 
Perſons ſhall have Frank- Bank. 


Cited 4 J. IDOW of a bantrupt, where the commiſſioners have 
Mod 253. made an aſſignment of the copyhold, ſhall not have 
1 her, frank- bank, cited as the Cafe of Parker v. Bleke, 13 Eliz, 
Scot. — 2 Vern, 195. in Cafe of Moyſes v. Little. 


Gild. Treat. 


of Ten. 294. cites S. C. & S. P. for after ſale tf the lands by the commiſſioners by deed indented 
and :nrolled, if the huſband dies, he does not dic {erfed. 


Gilb. Treat. 2, Copyholder for life, where the cuſtom was for frank- 
* bank, was altainted for felony, and executed; per Winch ]. 
fays he Who only was in court, it ſeemed the widow ſhall not have 
ſhall loſe free-bank without a ſpecial cuſtom. Winch. 27. Mich. 19 Jac, 


n though C. B. Allen v. Brach. 


there be no 
ſpecial cuſ- RE, 
tom; for this amounts to an alienation. 


The cuſtom was, that the feme of copyholder for life 
ſhould have eſtate durante viduitate, The c:ppholder took a 
leaſe for years, by which the copyhold was determined. Ad- 
judged that ſhe ſhall not have eſtate durante viduitate after 
her baron's death. Jo. 462. pl. 3. Trin. 17 Car. B. R. Dug- 
worth v, Radford. 

4. The widow of a ceftui que truſt of a copyhold eſtate ſha!l 
have her free-bench as well as it her huſband had the legal 
eſtate, 2 Wms's. Rep. 644. cited per Sir Joieph Jekyl, 
Nlaſter of the Rolls, in the Caſe of Banks v. Sutton, as the 
Caſe of Otway v. Hudſon decreed by the Lord Cowper 27th 
October, 1706, | 


(H. e. 3) Frank-Bank, How. And Pleadings. 


S. c. cited 1. FEJECTIONE Firmæ was brought againſt a woman, 
* who juſt fied, becauſe the wife of a copy holder by the 
ly. 4 Rep, cuſtom cg l have for life. The cuſtom was traverſed. Ihe 
2 in defendant gave evidence of a widew's eftate only, Held, that it 
EI. 19. N 


* 


he 
he 


in 


Copphold. 


will not maintain the iſſue, for this is of aq; leſs eſtate, and 
the word (tantum) makes it ſtronger againſt the feme. Dyer. 


192. pl. 23. Mich. 3 Eliz. Linſey v. Dixev. 

2. In treſpaſs, the defendant juſtified, becauſe Sir J. S. 
was ſeiſed of the Manor of D. within which manor the cul- 
tom is, that if any man taketh to wife any cuſtomary tenant 
of the ſaid manor, and hath iſſue, and ſhall overlive his wife, 
he ſhall be tenant by the curteſy; and pleaded farther, that he 
t to wife ane Ann, to whom, during the ſaid couverture a cuſto- 
mary tenement f the ſuid manor did deſcend, and that he had i ſſue 
by the ſaid Ann, and that fhe is dead, and lo &c, And it was 


aljudged, that the huſband, by this cuſtom, upon this matter, ; 
ſhould not be tenant by the curtely ; for Ann was not a pl. 


cuſtomary tenant of the {aid manor at the time of the mar- 
riage. 2 Le. 109. pl. 140, Trin. 29 Eliz. in B. R. Savage's 


Cile, 


caſe of Clement v. Scudamore, 
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2 Le. 208. 
PL. 257. 
cites © 
as adjudged 
accordingly. 
Tris caſewas 
| 2180-8 
denied, 1 
Salk. 243 
244. Hill. 


Holt Ch. J. 
in deliver- 
ing the opi- 
nion of the 
court, in the 


But in Wms's Rep. 69. of the S. C. Holt only takes 


notice that this caſe was objected, and after repeating the ſubſtance of it ſays only as follows, 


(.) Now, admitting that caſe to be law, it does not affect ours &c. 
report is a memorandum, that upon the firlt argument Holt: and Powell juſtices 
Savage's Caſe to be law. 
Gilb. Treat. of Ten. 308. 


3. A cuſtom of a manor was found to be, that if a copy- 
holder in fee died ſeiſed, his teme ſhould hold it during her 
life, as frank-bank. The 7rd infeoffs the cat holder, wo died 


ſciſed, Whether ſhe ſhall hold it was the queſtion? and ad- 


judged, that ſhe ſhould not; but if the lord had inferffed a 
ſtranger of that land, yet the land remained copyhold, and 
the cuſtom is not taken away, Cro. J. 126. pl. 14. Hill, 
3 Jac. Laſhmer v. Avery. 

4. A. copybolder for life purchaſes the fee, which is conveyed 
ts truſtees and their heirs, to the uſe of A. during the lite of 
A. remainder to the wife of A, for life, remainder to A. in 
fee. A. conveys the remainder to his eldeſt ſon in fee; the 
copyhold eſtate for life ſtil] continues in A. and is not extinct 
or altered by the purchaſe of the fee which never was in him, 
but in the truſtees only, till A. and the truſtees conveyed the 
remainder in fee to the ſon, ſo that a fecend wife of A. ſhall 
be intitled to her cuſtomary eſtate, Hob. 181. pl. 218. 
Howard v. Bartlet, 


adjudged una voce. 


But at the end of the 


denicd Sir I. 


S. C. cited according to 2 Le. becauſe he is out of the cuſtom 


Supplement 
to Co. 
Comp.Cop. 
79. £ 
cites S. C. 


2 Roll Rep. 
178, Walter 
v. Bartlet, 
Trin. 18 
Jac. B. R. 
the S. C. 
adjudged 
according» 
ly.— Palm. 
111. Trin. 
17 Jac. 

B. R. Wal- 
dor v. Bark- 
ley, S. C. 


Cro. J. 37g. pl. 1. Waldoe v. Bertlet, S. C. adjudged, Trin. 18 


Jac. B. R. and upon a caſe made thereof in the court of wards, it was adjudged by the two Ch. 


Juſtices and Ch. Baron, that the copy hold remained &c. 
the two Ch. Juſtices, and Ch. Baron. 


5. The huſband, who was copyholder for life of a manor 
where the cuſtom was, that the wite ſhould have her widow's 
eſtate &c, was attainted of felony, The queſtion was, whe- 
ther, after he was executed, the widow ſhould have her free- 
bench? and Juſtice Winch, who was alone in court, held 
that the ſhould not, without a ſpecial cuſtom for that pur- 
Vol. VI. R pole. 


enk. 318. pl. 15. S. C. by 


212 Copyhold, 


poſe. Lex, Maner. 144, 145. cites Hill. 19 Jac, Allen v. 
Booth, 
6. Where the &»/4a::d is attarnted -of treaſon, the wife does 
not loſe the dower of her copyhold lands. Hard. 434. Hill, 
18 & 19 Car, 2. in Scacc. Duke of York & al. v. Sir John 
Marſham, Baronet. 
2 Vern. 383. 7. A. was admitted in truſt for B. to a copyhold, and the 
1 queition was, whether the widow of A. the truſtee did not 
have it. come In paramount the truſt, and ſhould enjoy her widow's 
Orwayv. eſtate, and the court at law was divided upon it; cited 
nba & 2 Vern. 40. pl. 41. Paſch. 1688. as the Caſe of Newbery v. 


! 


21. 50 
Cited by the Wighorn. | 
Aiaſter ol =. 


the Rolls. 2 Wms's Rep. 644. ill. 1732. in Caſe of Sutton v. Sutton. 


8. Copyholder for life, where there is ſuch cuſtom, agrees 
tha: J. S. ſhould hold and enjoy during his life, and the widnu- 
hood of fuch woman as he ſhould leave at his death, and enters 
into bond for that purpoſe, and to ſurrender on requeſt, A 

1 bill was brought by the purchaſer againſt the widow, after 
the copyholder's death, to bind her by this agreement, The 
bill was diſmiſſed with coſts, for if ſuch contracts for copy- 
holds ſhould be decreed, all lords would be defrauded of their 
fines &c. And put the cale, if one joint-tenant agrees to alien, 
and dies before it is done, it would be a ſtrange decree to 
compel the ſurvivor to perform the agreement. 2 Vern. 


45. pl. 41. and 63. pl. 56. Paſch, 1688. Muſgrove v. Daſh- 


wood, 


= (I. e) Guardian of Infants Copyholders. Who 
| {hall be. 


I, IF a copyholder, dies, his heir under the age of 14, the 
next of kin ſhall not have the cuſtody of the copyhold 

land, for the right of appointing a guardian for them de jure 
bel;ngs to the lird, that fo he may be ſure to have the ſervices 
done him; this is a particular reaſon why the lord ſhould 
have the cuſtody of the lands againſt the common rule for the 
iF guardian in ſocige; but the reaſon not extending to the cuſ- 
x tody of the body, it ſeems the guardian in ſcage ſha'l have the 
Lady. This guardianſhip, favs Coke, de communi jure be— 

longing to the lord, the cepybrider cannot by his laſt will and 

teflament appoint another guardian; quare, whether at this day, 

by force of the Statute 12 Car. 2. cap. 24. the deviſee of a 

i child ſhall have the guardianſhip of the child's copyhold 
4 lands; for the words of the act, ſce the Statute at large. 
Gilb. Treat. of Ten. 311, 312. 
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Infranchiſement. The Effects thereof, 


(K. e) 


either as to the Land, or the Eſtates in it, or 


the Incidents to it. 


$6 IF the lord charges the inheritance of an eſtate, which is 

granted by copy for the lives of A. B. and C. and the 
cuſtom of the manor is, that the firſt named tha!l firſt enjoy, 
and then the 2d, and then the 3d, and the lord by deed in- 
rolled bargains and ſells the inheritance to A. A, ſhall not 
hold this charged during his life; for the mean eftates in re- 
nainder of B. and C. preſerve A's. eſtate by copy from the 
incumbrances of the lord. 9. Rep. 104. 107+ Paſch. 10 Jac. 
in Margaret Podger's Cale. 
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If the lord 
grants a 
rent-charge 
out of the 
inheritance 
of copyhold 
land, and 
then grants 
the kree- 
hold and in- 
heritance to 
the cop y- 
holder tor 


life, he ſhall hold the land diſcharged during his 1:fe. Gilb. Treat. of Ten. 235. cites S. C. 


2. Debt againſt an heir upon a bond, and riens by defcent 
in tee pleaded &c, and upon the evidence the caſe was, the 
land was copyhold, and by the anceſtor. an infranchiſement 
of it was procured of the lord, and the freehold bought in 
&c. but the copyheld was entailed long befere, and ty cuſtom ſuch 
entails had been &c, within the Manor of Leeds, where &c. 
and whether this entail ſhall free the iſſue (for ſo the heir 
here was, ) or that the copy hold ſhall be ſo extinguiſhed by this 
purchaſe, that it be whollv ſwallowed up, and that no uſe 
can be made by the iſſue of this old entail was the queſtion, 
and Thorpe Judge of Aſſiſe, thought the ue might mate uſe 
ef the entail. Clayt. Rep. 138. pl. 249. Auguſt 1649. Ber- 
nard v. Simpſon. 1 

3. If infranchiſement only alters the manner of the tenant's 
tenure, fo as where the lord was bound to reparr a way ratione 


tmure, the ancient freehold and copyhold tenants are not 


liable to contribute; for nothing is part of the manor but 
demeſnes and ſervices, and not the lands of the tenants, and 
though the copyholds are afterwards infranchiſed, yet they 
are not chargeable, becauſe it only alters the manner of the 
tenure. Hardr. 131. Mich. 1658, in Scacc. Rich v. Barker. 
4. A. copyholder to him and the heirs male of his body pur— 
thaſed the fee- ſimple to him and his heirs, and afterwards, for 


3001, fold the land to the defendant, who was in poſſeſſion 


lereral years; the copyholder died, leaving iſſue a fon; a 
Ipecial verdict was found at common law; the queſtion is, if 
the ſon has right now? The Lord Chancellor was of opinion 
for the purchaſer, that the conveyance was good againſt the 


heir; for the copyhold being ſevered from the manor, there 
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Jeffries C, 
afterwards 
decreed for 
the pur- 
chaſer, and 
declared, he 
thought the 
purchaſer 
of the free- 


hold ſhould 


attract the 


15 no means to bar it but by conveyance at common law; other eſtate 
the entail is not within the Statute of W. 2. but Lord Chan- which was 


cellor took time to adviſe, 2 Ch. Cafes. 174. Hill. 1 Jac. 2. 
barker v. Turner. 


§. C. 


but at will. 
Vern. R. 
332. Parker 
v. Turner, 


Ld. Ch. thought the copyhold was merged, 458. S. C.. C. cited 3 Wms's 
R 2 


Rep. 
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Rep. 10. in the notes, and . yrs, quære it A. be a copyholder in tail, remainder to B. in ſce, and 
A. takes a grant of the treenvid rom the lord to him and lis heirs, and dies without iſſus, is not 

in whom theres was once a veſted rema und 1a {ce ot the copyhold prenuiles, intitled to the 
ſame ? — And Iod. n the principal eile T1in. 1724. Dunn v. Green, Lord Chancellor 
held. that unleſs ut be expreſoly ſound, that the cuſtom of the mayor allows of intails, then this 15 
a fee conditional, and oli y merged by the grant of tlie freehold in tee; but ſuppoſing the 
cutto m ot he Manor does Wal Tait tl! 22:15, ver the cor pol 4 Id: 1s extin zu! ed: bec zue. 111 tlie eve 
ot the law, that is but an eftite at will, and mult be me: ed by the grant of the ſrechold. The 
premiles dy ſuch grant are ſevered Sa. the manor, conlequently the cuſtom of the manor cannot 


corronorate the iezaleltate at Ihe copyholder cannot hold ot himſelf, and the copyhold, 
though ita! led, isf{wailowed upin the la ol the freehold ; and as the tenant, after ſuch 
time as he took the grant, did not himſeſt continue a copvnoider, fo his fon, on the deſcent of the 


Feld. is likewiſe no copyhelder, winch may be taid nom {on to fon ad infinitum; more— 
over, it the intail of the copyhold be not extingu:Nicd, it will be a perpetuity, ſince the or ly 
p' oper wa, o Harris 3 the intatl ot a copyvhold is by Tecovery in the lords court, but after ſuch 
ſeverance, as in the þ reſent cafe, no reco\ ery can be tuffered in the lord's court, 


2 And. 88. 5. Copyholder purchaſed the freehold with all the commons 
Worledge belraging, yet the commsn 15 extin#; but it the word Grant be 
v. Enge i the deed, if it is pleaded by way of grant it 1s good, Cumb, 


well. — But 
whether 127. Trin. 1 W. & M. in B. R. Speaker v. Styant. 

tis was 

common in gross. or common a7purtenant, it was not reſulved, Idbid. 150, — Though tle 
words cum pert! nentiis]) will not paſs the common, vet it the grant be, with all commons before 
uſed, it will paſs, Bulſt. 2. Marſuam v. Hunter. Though it be extin at law, yet it tubluts 15 


equity. 2 Vern. 160. Styant v. Staker. 


Freem. 6. The lord leaſes a coal-mine for 99 vears, and grants a 
Rep. 273. vo over copyhold lands in fee, which was not a way of 
S. C. bu: Tight, or of neceſſity, The copyholder purchaſes the free- 
ona dit. hold and inheritance of it, by which the copyhold was ex- 
erent pointe tinct; whether by this the grant of the way in the leaſe of 
the coal- mine may c- operate as well as if the locus in quo 
had been in the hands of the lord at the time of making the 
A aſe? This was adjourned to be argued, but never was, the 
natter being compounded. 2 Lutw. 1248. Hill. 11 W. 3. 
55 xon v. ſames. 
215 1 By infranchiſement of his copyhold eſtate common in . 
* a, ges of the lord out of the manir is not extin&, but com- 
6 Mod. 22, mon in the waſtes of the lord wriihin the mansr is thereby ex- 
S. C. per tinct. 1 Salk. 170. pl. 3. Hill. 4 Ann. B. R. Crowder v. 
eee J. Oldũeid. 


longs not to the land, but to the copyhold eſtate. 


(K. e. 2.) Infranchiſement. Equity. 


I. A. AND ond wife, jcintenants for life, remainder in 
fee ti the wife. Ihe huſband purchales the freehold, 
and takes the conveyance te Himel, and his wife, and their 
heirs, The huſband dies. The wife ſurrenders to the uſe 
of a daughter by a former huſbhand; and decreed accordingly 
againit the he: r. 2 Vern. 104+ cites Feb. 22. 1675. Croft v. 

Lyſter. 
2, Copyho'der in fee takes an infranchiſement of his copy- 
hold in the name F a triſiee, and then de viſed it to a 7 
on, 


11 
1d, 
heir 
uſe 
TV. 


p 
1get 
{oily 


ſon, who ſells it to J. S. The heir at law recovered in eject- 
ment, (as he might do upon his anceſtor's admittance.) On 
bill by J. S. it was inſiſted, that the eſtate purchated of the 
lord was purely an eſtate in equity, according to SMITIHL AND 
MurRin's CASE, 4 Rep. 24. b. and that the diſpoſition of 
the fee to the purchaſer, was a diſpaſition of the whole eſtate 
that the copyholder had, either in law or equity; and decreed 
accordingly ; per Finch C. and athrmed on bill of review; 
per Jetfries C. Vern. 392. pl. 364. Hill. 1685, Dancer v. 
Evett, 

3. Lord of a manor #»franchijes a copyhold with all commons 


| thereto belonging. Decreed, that plaintiff enjoy the tame 


right of common as belonged to the copyhold, and colts 
againſt the defendant, 2 Vern, 250. pl, 230. Hill. 1691. 
dtyant v. Staker. 


(L. e) Jointenants, and Tenants in Common. 


1. T* Jointenants in common of a manor; a court is ſum— 
moaned by ene without his companion; it is a void 
ſummons. D. 377. Marg. pl. 28. cites 27 Eliz. Henleſton's 
Cale. 
2. If in that caſe the copyholder, who made the furrender, 
had died before the ſame had been preſented, then the copyhold 
had ſurvived to the ſurviving jointenant. Supplement to Co. 
Comp. Cop. 69 . ſ. 3. | 
3. If a /urrender be made of a copyhold to th uſe of a laſt Gu. Treat. 
w:l!, and the furrenderor deviſes it te two, the one 1s admitted ot len. g1 z, 
according to the purport of the will, this hall enure te bath, go3- oY 
Co. Comp..Cop. 50. ſ. 35. he is d- 
mitted he is 
in on the ſurrender, which he cannot be unleſs he be a jointenant; for that is his title by the ſur- 
Teuder. 


4, Two jointenants, copyholders in fee; one ſurrendered EY p 
ine ihe hands of the tenants, to the uſe of his will, and makes — 
his will of the land, and dies; reſolved, that this ſurrender le, the fur- 
ſpruld bind the ſurvi vor, for being prevented, it ſhall relate to render be- 
the firſt time of the ſurrender, and judgment accordingly. 216 ] 
Cro. J. 100. pl. 30. Mich. 3 Jac. B. R. Porter v. Porter. e td ar the 

: next court, 
the jointure was ſevered, and the deviſce ought to be admitted to the moiety of the land. 


Cilb. Treat. of Ten. 259. cites S. C. 


5. One jointenant copyholder releaſed to his companion 
adjudged to be good without ſurrender and admittance; for 
per Hobart Ch. J. the firſt admittance is of them and every 
of them, and the ability to releaſe was from the firſt con- 
veyance and admittance, Winch, 3. Paſch. 19 Jac. Waſe 
v. Pretty. 
6. L'wo coparceners copyholders in poſſeſſion, one ſurren- And cited 
derid his reverſim in the moiety after his death. It was moved, AN 
R 3 | that 
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Fliz. 25 that nothing paſſed, becauſe he had nothing in reverſion, and 

1 cited 5 Rep. Saffin's Caſe; 2dly, That it is not good after 

cites 3 Car. his death, and cites it as adjudged 2 Rep. Buckley v. Harvey; 

1 per Cur. the ſurrender is void, and it is all one in caſe of 
25 .— 1 1 k - 3, 4 

ee eee copyhold as of frechold. Godb. 451. pl. 518. Paſch. 10 Car. 

to Co. B. R. Barker v. Taylor. 

Comp. Cop. 

69. 1. 3. cites S. C. 


7. A man /urrenders copyhold land to 2, equally to be di- 
vided, they are jointenants; but ſuch a dene would have 
made them tenants in common; per Iwifden. J. Arg. Vent. 
376. Trin. 26 Car. 2. B. K. 

Cites 1. : 8. It there are 2 jointenants of a copyhold, and one ſur- 
„ renders out of court to the uſe of his twill, and deviſes his moiety 
Portet v. to a ſtranger, and dies, and afterwards this ſurrender is pre- 
Porter. — ſented at the next court &c. the deviſee ought to be admitted; 
1 for by the ſurrender and preſentment the jainture was ſevered, 
in caſe of for the land was hound by the ſurrender by way of relation, 
Allenvy. 4 Mod. 254. Hill, 5 W. & NM. in B. R. in the Caſe of Ben- 
lon v. Scott. 

per Coke. 

Ch. J. was adjudged. Noy 142. incaſe of Allen v. Naſh. 


(L. e. 2) The King. In what Caſes the King 
ſhall have Copyhold Lands. 


7, THE king ſhall not have the cuſtody , an idiot's copy- 

hold lands, for it is but eſtate at will by the common 
law, and his having the cuſtody would be great prejudice to 
the lord of the manor, 4 Rep. 126. b. Paſch. 1. Jac. B. R. 
in Beverley's Caſe, 

2. Alien purchaſes copyhold land; he cannot retain it, nor 
ſhall the king have it, but the lord of the manor, D. 302. 
Marg. pl. 46. ſays, that Harriſon, in his Reading in Gb 
coln's-Inn, 1632. cited it as fo reſolved. 

3. H. purchaſed a cepyhold in fee, in truft for an alien, and 
upon an office found, the king ſeiſed to have the profits anſwered 
to him, the Court held, that they were not ſeiſeable, neither 
was the truſt forfeited to him, and an amoveas manum was 
granted, becauſe the lord would loſe his tine and ſervices; be- 
ſides, it may be prejudicial to a ſtranger, who may claim a 
title to this copyhold, and if it was not in the king's hands, 
might ſue for it in the lord's court, but the king cannot be 

[ 217] ſued there, and the #:ng cannot be a tenant at will, and conſe- 
quently net a c:pyhalder ; per Hale Ch. B. Hardr. 435, 436. 
Hill. 18 & 19 Car. 2. in Scacc. Cites 16 Car. Ihe King v. 
Holland. 


(XI. e) 


6 . 3 EIS» Or — 1 : 
kr > 
7274 


(M. e) Leaſes by the Cuſtom, and without; and 
who bound by them. 


I. Cuſtom that a lord of cuſtomary land per cuſtom may let 
| this for life, and 40 years over, is good, but a cuſtom 
that a leſſee for life may leaſe per autre vie is not good. Mo, 8. 
pl. 27. Hill. 3 E 6. Anon. 8 . 

2. If tenunt in tail leaſes a copyhold by indenture, rendering the 
ſame rent as before, it is a good leaſe within the Statute 32 H. 8. 
per Cur. Cro. J. 76. pl. 6. cited as ruled 7 Eliz. in Sir Ja. 
Mervin's Cale, 

3. It was relolved by the Juſtices, that a com, that a leſſee Mo. 8. pl. 
for years may hold the land for half a year after his term ended, 1. =. 
is no good cuſtom ; but it was agreed, that the rd of a S. P. 2.0 
copybold might by cuſtom leaſe the ſame for life and 40 years after, the hilt 


and that ſuch a cuſtom was good. Co. Comp. Cop. $5. ſ. 19. part 


| Juſtices and 
the laſt point agreed by Montague and Hales, but that a cuſtom that a leſſee for life may leaſe for 
another's lite is not good. 


4. Copyboller for life ſurrendered to K. the lord of the manor in Noy 129. 
tail, the reverſion in the cron. K. made a leaſe for three lives, & C- 
the leaſe #2 begin from the day of the date, and th: old rent was re- 

erved, and mire, It was reſolved by the Juitices, that it was 

a good leaſe within the Statute of 32 H. 8. it livery was made 
after the day of the date. Mo. 7 59. pl. 1050. Paſch. 2 Jac. 
C. B. Banks v. Brown, 

5. If a copybolder without licence of the lord makes a leaſe If a copy- 
for years, the leſſee that enters by colour theresf is a diſſeiſor, and — 
therefore cannot maintain an gement; and the defendant for three 
cannot plead that the plaintiff by licence did not demiſe, for years with- 
this is a negative pregnant. 2 Brownl. 40. Hill. 8 Jac. C. B. duns cs 


tom or li- 
Petty v. Evans. cence, he 


ſhall be 
taken for a diſſciſor; per opinionem Curiæ. Brownl. 133. Paſch. 8 Jac. Cramporn v. Freſh- 
water. — 2 Keb. 598. Arg. ſays, that the leaſe of a copy holder is no diſſeiſin, though it be a 
forteiture, nor does it alter the eſtate of the lord. Hill. 21 & 22 Car. 2. B. R. 


6. A. ſeiſed in fee ſurrendered to the uſe of B. and his 
heirs, into the hands of two tenants, according to the cuſtom, 
to be preſented at the next court, and ns court was held in 30 
gears after, and before any was held, ſurrenderor and ſurren— 
derce, and bath tenants, died, "Ihe heir of ſurrenderor entered, 
and made a leaſe for years of the copyhold according to the 
cuſtom of the manor, and adjudged, that the leaſe was good, 


Godb. 268. pl. 372. Mich. 14 Jac. B. R. Anon, 


. Infant copyholder makes leate for years, this is no forfei— _ 199. 
ture; nevertheleſs, as to a ſtranger, he continues leſſee for Godb. ab 
years, though the lord may ſeiſe tor a forfeiture, and though s. c. 
he was admitted by the lord, yet this does not avoid the leaſe, Noy. 92. 
therefore his acceptance at full age is good, and thall bar the 1 

4 infant, 
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yea! oy infant, as if it was a leaſe of lands at common law; reſolved 
„er and atirmed, becauſe leaſe of a *copyhold for years, though 


5 2004 RE 5 
aint all it is a firferiure in regard to the lord, yet ſhall be good as 
gp to rangers. Jo. 157. Paſch. 3 Car. B. R. Aſhfield v. Aſh- 
10rd. ro. 


E. 5 35. pl. field, 
68. Good- 
wick v. Longhurit, 676. Sparke's Caſe. Cro. C. 304. per Gawdy and Fenner 


J. and that there is no difference where the manor is the king's, or a common perion's; but 
Clench J. denied it, and Popham ſaid nothing. Cro. E. 492. pl. 8. Tl. 38 LE liz. B. R. in cate 
of Haddon v. Harrowſmith. ———— Gilb. Treat. of Ten. 276, 277. cites S. C. of Aſhfield v. 
Aſhfield, and favs, that it ſeems the lord may enter for the hg during the nonage, and 
need not ſtay to ſee whether the infant will accept the rent or no, for the particular prejudice done 
to the lord, and if he {ſhould ftay his acceptance of ſervices from the intant, in the mean time u 
would be a diſpenſation tor tl ie forfeiture ; but then the intant, at his bull age, by * 2 to 
the leaſe, may avoid the forfciture. 


db. Treat. 8. A cuſt;m, that on payment of 10 years rent the lord ſhould 
se licence to lit for qq years, and that if he refuſed, the tenant mig ht 
2: 2diudged di it withiut licence, was adjudged good; cited by Moreton, 
good. as in the Caſe of Grove v. Bridges. 2 Reb. 344. in pl. 18. 


Paſch. 20 Car. 2. B. R. 


(N. e.) Leaſe by Licence, and without. Good. 
And How 1t Operates. 


Cro. E. 462. x, C:naition to a licence is void; as a licence to make a 
Sake leaſe for vears, on condition that he pay 201. the 24 
per Popham year; for the lord gives nothing by the licence, but only dif- 


- and Fenner. penſes with the forfeiture, and the leſſee is in by the copy- 


—4 holder and not by the lord, though licence dees nat gude a right, 
126, S C. but only executes it as a livery or attornment. Per Popham and 


and agrecd Fenner Juſtices. Ow. 73. Hill. 38 Eliz. in Cafe of Haddon 


that a l- 
v. Arrowtmith. 
Once to 
leaſe t 
copyhold cannot be made void by a c MEttion ſubſequent to the execution thereof to undo what 
was once well execut ed ; but a condi 1 precedent may be united to it, becaule in ſuch caſe t 


is no licence till the condition is per rob med. — It by the cuſtom a copyholder may only 

make a leaſe for one year, and he is licented to leafe for ninety-nine years, it was doubted, whether 

he ſhould aſs n his licence or make an under-leaſe ; and held he might, becauſe the lord's inteteſt 
was bound tor 99 years. 12 Mod. 239 in C. B. 


ond. Treat. A licence was granted 79 let the Lande for 21 years to com- 

of Ten, 252: „ Mich, laſt paſt ; the copyholder made a leaſe for 21 

REES. os years te commence from Chriſtmas next following ; adjudged, that 
this leaſe was not warranted by this licence, Cro. Eliz. 304. 
pl. 21. Patch. 37 Eliz. C. B. Jackſon v. Neale. 

3. Tenant at will cannot by any cuſtom make a leaſe for 
life by licence of the lord, and there cannot be any ſuch enn 
for a bows for life as there is for years; per 3 Juſtices. Godb. 
171. pl. 226, Paſch. 8 Jac. C. B. Anon. 

4. If the lord grants licence to his copyholder to demiſe, and 
he demiſes it by indenture, it is the leaſe of the copyholder, 1 
not of the lord. I lob. 177. pl. 203. Hill, 14 Jac, in Caſe of 
dw innerton v. Miller, 

5. 1 
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5. If a copyholder makes a leaſe for 20 years with the Lit. Rep: 


licence of the lord, and after dies without heirs, yet the leaſe 888. . p. 


ſhall ſtand againſt the lord by reaſon of his licence, which by Hutton 


amounts to a confirmation. Hutt. 102, per Cur. Mich. J. : 22 
4 Car. in Caſe of Turner v. Hodges. | & S. P. by 

Hutton J.—S. P. by Yelverton J. contra Hutton J. Poph. 188. Mich. 2 Car. B. R. Anon. — Soif 
the copyholder ſhould forfeit his eſtate, the leaſe perhaps would ſtand good zgaink the lord, the 
demiſe being by licence; per Cur. Hob. 177. pl. 203. S. P. Arg. Palin, 384. 2 
Roll. Rep. 372. Arg. S. P. 5 2219 1 


6. The rd agreed with his copyhold tenant to grant a 
[cence ie let his eſtate for as long time, and in as large a man- 
ner as had been formerly granted to his father or mother, and 
3201, was paid him for it. The agreement was proved, and 
defendant confeſſing he had granted a licence to the plain- 
titt's mother to let it for 60 years, decreed he ſhould grant the 
lixe licence now. X. Ch. R. 49. 1650. Hungertord v. Auſten, 

7. It the copyholder make a leaſe for years by che lord's 
licence, the //ſee may aſſign over his leaſe, or make an under- 
l-aſe tor years, without any new licence; for the lord's intereſt 


is diſcharged for ſo many years. Gilb. Treat. of Ten. 282. 


(N. e. 2.) Licence to let. Pleadings. 


I, A Copyholder cannot- make a leaſe for years unleſs by 

cuſtom, or by licence of his lord, which gt ſpectrally 
to be ſhewn; per Cur. Cro. E. 728. pl. 5. Mich. 41 & 42 Eliz. 
C. B. Kenlſey v. Richardſon. 

2. In Sediment brought by leſſee of a copy holder, it is ſuffi- 
cient that the declaration be general without any mention of the 
licence, and if the detendant plead Not Guilty, then the plaintiff 
ought to ſhew the licence in evidence; but if defendant plead 
ſpecially, then the plaintifFought to plead the licence certainly 
In his rep/ication, and to ſhew what eſtate the lord had, and 
the time and place when it was made; for the licence is tra- 
d abie. 2 Brownl, 40. Hill. 8 Jac. C. B. Petty v. Evans. 

2. In cjeftment by leſſee of a copyholder it ought to appear 
what eſtate the lord had; for he cannot give licence to make a 
leaſe for longer time in the tenancy than he had in the ſeig- 
niory ; and it the lord be only leſſee for life of the manor, by 
the death of him the /rcence is determined, though the copy- 
holder be of inheritance thereby. 2 Brownl, 40. Hill. 8 Jac. 
C. B. Petty v. Evans, als, Debbans. 


(N. e. 3) Lord of a Manor's Power as to deter- 
mining Diſputes between Copyholders. 


I, A Copyholder doth ſurrender to the uſe of one A. upon trufl py 
that he fhall hold the ſui land until he hath levied cer— Compttl 
tain monies, and that afterwards he ſhall ſurrender to the uſe of 85. l. 14. 
B, The monies are levied, A. is required to make ſurrender sites py 
to the uſe of B. but A. refuſes, B. exhibits a bill to the lord Tore” 
of the manor againſt the {aid A. who, upon hearing of the Ten. 202. 
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cites S. C. cauſe, decrees againſt d. that he h ſurrender ; but A. refuſes; 
"HE now the lord may ſeiſe, and adm B. to the copyhold, for he 
in ſuch caſes is Chancellor * his own court, per tot. Cur. 
_— pl. 2. Hill, 25 Eliz. B. K. Anon. 
If a falſe udgment be given in a court laren by the ſieward 
* a copyhaider, the copyholder, in ſuch cafe, ſhall not 
Have either a writ of er ror, or a rit of falſe judgment; but 
he may ſue in the court of the ord = bil, to be relieved againſt 
ſuch judgment, and the lord, as Chancellor, may give him 
relief therein, and ſhall refiore 1 the land to the party upon the 
falſe judgment given by the fteward, and reſtitution made to 
the copyholder. Supplement to Co. Comp. Cop. 80. 1. 14. 
cites 14 H. 4. 4. 
Vern. 367. . Ad peal from a decree if diſin ian made by the Lord Jef- 
pl. 360. frey Sz the Bl w as, te compel the Dean and Chapter, as lord 
ee lee of the mavor, to receive a petition in nature of a writ of falſe 
Aſh v. Ro- judgment for reverſing a common recovery ſuifered in the manor 
gle, and the court, in 1652, n a remainder in tail, under which the 
. plaintiff claimed, was tarred, ſuggeſting ſeveral errors in the 
St. Paul's, proceeding therein; and that the ſaid lord might be com- 
S. C. the manded to examine the ſame, and do right thereupon. It 
defendant 
Rogle de- was further urged, that there was no precedent to enforce 
murced; the lords of manors to do as this bill deſired; that the lords of the 
Dean 2nd mangrs are the u timate judges of the reg enlarity Ir errors in ſuch 
eee 2 ctedi/ 2 and that there is no equity in the Prayer of this 
pill. and plaintiff, that if the lord had received ſuch petition, and was 
eee about va proceed to the reverſal of ſuch recovery, cquity 
ir: frontg ought then to interpoſe and quiet the poſſeſſion under thoſe 
direct The recoveries; that Chancery ought rather to ſupply a defect in 
&-murrer a common conveyance (if any ſhall happen) and decree the 
execution of what each party meant and intended by it, much 
wr of the rather than to affiſt the annulling of a folemn agreement ex- 
ae and ecuted according to uſage, though not ſtrictly ern 
2r=ned2cain to the rules of law ; for which reaſon it was prayed, that 
btore Lord that appeal might be diſmiſſed, and the diſmiſſion below con— 
Chancellor, firmed, and it was accordingly adjudged fo. Show. Parl, 


who was of (2.6, 67. 69. Smith v. Dean and Chapter of Paul's (Lon- 


the fame 

opinion, don, ) and Rugle. 

and con- 

Ermed the Maſter of the Rolls's order; and both of them se. rally declared it would be ot 
dangerous conſequence, and contrary to equity, to give any relief in ſuch caſe; and yet the 
err0!5 aſſigucd 4 the bill in the recovery were ſuch as would have been groſs errors in a recovery 


of a treo] d eftat 3 an d lord chancellor laid, if there had been an error in any adverſary pro- 
Ce . gs inthetord's court, this court would have ordered the lord to proceed and examine it; 
and told the m, that they might try the common law courts, whether they wall grant him a man- 
damus, but that he ſhould have no aid from chancery.— 2 Chan, Rep. 287. S. C. 


(N. e. 4) Copyholder Lunatick, Ideot &c. 


II. W15 clearly agreed by the counſel of the Court of 
Mards, that a copyholder, who is an idext, ought not 


to be ordered in this court for his copyhold, but it my be 
| one 


NAFLD 
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done in the court of the lord of the manor. D. 302. b. 303. 
a. pl. 46. Trin. 13 Eliz. Anon. 
2. A copybolder was deaf and dumb; the committee of the lord Gib. Treat. 


of the manor, who was in ward, granted the cuſtody of that copy- 
hold land to another, who entered, and the prochein amy of the 
copyholder entered upon the grantee ; adjudged, that the lord 
ſhall have the cuſtody ; for otherwiſe he might be prejudiced 


of Ten. 209. 
ſays, that 
the lord 
{aall not 
have the 


— . . . % { 
in his rents and fervices, and his grant was good, Cro, J. 1 
105. pl. 43. Mich. 3 Jac, Lavers v. Skinner. 


perſons 
lands un- 
10s there be a cuſtom for it; neither ſhall the king have it for the prejudice that would enſue to 
the lord. Ibid. 290. ſays it was held by Hobart, that the lord of a manor hath _ 
not the cuſtody of a lunatick's land de communi jure, but there muſt be a cuſtom to [ 221 } 
warrant tit, Hob. 215. pl. 278. Hill. 15 Jac. S. P. by Hobart Ch. J. tor the imitation of 
the king's power over freeholds makes no conſequence; for though he took the ſtatute to be 
only an athrmance of the common law, in caſe of the king, yet the collateral incidents of 
eſtates, as dower, tenancy by the curicſy; wardſhips &c. are not without ſpecial cuſtom, -— 
Gib. Treat. of Ten. 290, 291. cites the principal cale of Ewers v. Skinner, where no cuſtom was 
laid, and the queſtion was, between the prochein amy and the lord ; and the reaſon given why 
the lord ſhould have the cuſtody 1s, becauſe otherwiſe he would be prejudiced in his rents and 
ſervices, which reaſon extends as well where there is no cuſtom as where there is; and if the 
cuſtody of one that is mutus & ſurdus of common right belongs to the lord, by the ſame 


1calon of one that is lunatick ; ideo quære. 


3. Copyholder ' for life becomes Iunatick, and A. his couſin ſows 
hs land; afterwards the ird grants the cuſtaay of the lunatick 
to B. A. takes the corn to the uſe of the Iunatieh, and B. brought 
an adtion of trover and converſion in his own name, It was ſaid 
by the Court, that it was ill brought, for he ought to have 
brought it in the name of the lunatick. The ſecond opinion 
of the Court was, that as this caſe ftood, neither the lord nor 
tle committee have any thing to do to meddle with the corn, 


Noy 27. Hill, 13 Jac. C. B. Cox v. Dawlon. 


Hutt, 16, 17 
Paich. 16 
Jac. Anon. 
The opinion 
of the court 
was, that 
the com- 
mittee was 
but as 
bailift, and 
had no in- 
tereſt, but 
for the pro- 


ft and benefit of the lunatick, and as his ſervant, and it is contrary to the nature of his authority 
to have an action in his own name; for the intereſt, and the eſtate, and all power ol ſuits is re- 


maining in the lunatick. 


4. The ird of a manor has no power to diſpaſe of tbæ copyhold 
F a lunatick without ſpecial cuſtom, no more than a man ſhall 
be tenant by the curteſy &c. of a copyhold without cuſtom, 
nor the lord cannot commit during the minority of an infant 
copyholder without cuſtom ; agreed per tot. Cur. Hutt. 17, 
Paich., 16 Jac. Anon. 

5. Lord of a manor having a copyholder, a lunatick, in 
his cuſtody, grants over the cuſtody to another, who brings 
an action in his own name. It was held not to 'be well 
brought ; for the committee has no intereſt, but only a bare 
cuſtody, and therefore the adtion ought to be brought in the luna- 
tick's name; and by the ſame reaſon, the lord himſelf could 
not bring an action in his own name; for if he had intereſt 
himſelf, he might have aſſigned it over. This being a bare 
cuſtody, the grant by the lord could be no infranchiſement of 


the lands, Gilb, Treat, of Ten. 299. 
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(O. ce) Mortgages and other Charges. How 
they ſhall affect a Copyhold. 


IF tenant by the curteſy, or tenant for life, er for years, be 
of a manor, and a copyhaid comes into his hands, either by 
9 or other determination, and then he becomes bound ina 
Statute /? zaple or merchant and atterwards demiſes this copyhold 
again, it ſhall be liable to the ſtatute, becauſe it was once an— 
nexed to the frank-tenement of the lord, and liable in his 
hands; but if a copyholder binds himſelf in a ſtatute, his lands 
Mall not be extended, becauſe he has only an eſtatèe at will; 
and this diverſity was ſaid to be agreed in C. B. Mo. 9 + pl, 
233. Paſch, 12 Eliz. Anon. 
A furrender 2, H. mortgaged frechold and coppbel lands to B. and A, 
1 agreed 19 ſurrender the copybold, but died before it was done, 
mortgage | Decreed, that the heir of A. when of age, ſhall make a ſut- 
222 ] ficient furcender nifi cauſa within 6 months after his at— 
was of the taining 21, Fin. R. 272. Mich. 28 Car. 2, Pattiſon v. 


copvnold | R 

5 Tomplon, 

ang nn 

2zrecment to ſurrender; Fin. R. 221. Keen v. Sparrow. 
8 33 P 


There has 3. Copyholder of inheritance makes a mortgage ſurrender 


ow a fer 6 months, the money net paid, but mortgagee conſenting 
ticedin mo to continue his money, and take a new fur: ender, the lord 
copyhold inſiſted on admittance of mertrager, and to pay a Vn, for the two 
that ups! , gears value; the Court would make no decree in favour of the 
the mortgage mortgagee, but only to try it at law, (if he thought fit) if 


8 py the lord by the cuſtom of the _ was bound to 1cnew the 
; 1d e 


or ſurrender to accept the 2d, it not (though a hard caſe) yet 
Renders WAS not to be gg ed | in MA IS © he matter was after ended 


ands ot 2 N 
185 0 being = per anne III. 2 * Ern. 367 . pl. 330. Mich. 1099. 


cuitomary | 
tenants, io Tledway v. Fotherly. 

the ule ct 

te mottgagce, upon nien to be void, if the money be paid at ſuch 2 day ; now to avoid the 
fine o the lord, the uſual way 15 not to preſent the / urrender at the next court, but after the court is 
Ger, to he a news fu; render into the hands of two cuſtomary tenants, ut fupra,, and ſo from {time 
to time, 25 oft zn as any court ſhall be holden ; which non- preſentment is at law a forteiturs, kn 
ta be relieved againſt this forferture was a bill exhi bited, which North Lord Keeper denicd to 
wh but left 2 to the common law. Skin. 142. pl. 13. Mich. 32 Car. 2. in Chancery. 


Chan. Prec. 4, Though a band will not bind a copyhold eſtate, yet 


237. pl. : 1 
. where there is freche d and copybold int! e fame mortgage, d-creed 


v. Acton the plaintiff (who was a creditor by bond given her by her 
11 b 6 

man beloce hold over. 2 Vern. 408. pl. 430. Hill. 1704. Acton . 

2 the * 0 Pearce, daxby, & al, 


S. C. A 5 before marriage to leave her 10091.) to redeem and 
ges bond 
mantolcave 


her 2 1 l. and then marries her, and dies inteſtate, and his eſtate both free and copyhold 
being gall in mort g: ze, the takes out admimſtration, and on a bill a2. Zainſt the heir and montzagee 
Lt 1210 a redemption of the whole, though the bond was releaſed and! gone at law by the inter- 
marriage, od bt ,0ugh the copytiold not : affected by the bond, it being in nature of a marriage 
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„A. made a mortgage of all that meſuage calied Biſhops, 
with all the land therewith ute, and enjoyed, or reputed part 
or parcel thereof, or whereof any in truft for him were ſciſed. 
Biſhops meſuage and lands were treehold, But A. had a right 
to 8 acres of copyhold, but the legal eſtate was in J. 8. per 
Cowper C. here is o /peci/::& agreement for the copyhold, and 
took it, that nothing was intended to paſs but the freehold, 
and affirmed the decree made before. 2 Vern. 636. pl. 564. 
Hill. 1708. Oxwich v. Plummer. 

6. Bull by the heir of the mortgagor 1 redeem a mortgage of 
copybald lands upon payment of principal and mtere/t due upon the 
mortgage, the defendant inſiſis to have a judgment which he had 
aſſigued to him, firſt ſatisfied betore the plaintiff ſhould be let 
in to redeem, Curia, copyhold lands are not liable to an ex- 
ecution upon a judgment, and therefore the judgment ſhall not 
Le tacked ta the m:rtyage in this caſe, but the plaintiff ſhall 
redeem upon payment of what is due for principal and inte- 
reſt, and coſts, upon the mortgage, without ſatisfying the 
judgment; per Harcouit C. Mod. Rep. Paſch. 13 Ann, Canc, 
Heir ot Cannon v. Pack, 


(P. e) Preſcription by Copyholders. Good; [L 223 } 


and How. 


I, CCOPYHOLDER ſhall preſcribe by u/itatum eft againſt his 

lord, but againit a ranger he ſhall preſcribe in the 
name of the lord, Per tot. Cur, Mo. 461, pl. 646. Hill. 29 
Eliz. Perry's Caſe, 

2. A copyholler preſcribes, that every copyholder of ſuch 4 Rep. 27. 
a parcel of wood had uſed to cut down trees there growing, and 1 5 15 
held good; and a difference was taken between a preſcription Elz. Se. 
tor freehold and for copyhoid land; for cu//om, which concerns but S. P. 
frechold, ought to be throughout the county, and cannot be 5 
in a particular place; but a preicription concerning copyhold Lee 6 
land, is good in a particular place; for de minimis non curat pl. 238. 
lex, and that the law is not altered thereby, and it may be — 7 2 
there is but one copyholder there for which he might pre- not appear. 
ſcribe; and cuſtom to have profit, apprender, privilege, or 
diſcharge, may well be in a particular. Cro, E. 353. pl. 10. 

Mich. 36 & 37 Eliz. C. B. Taverner v. Lord Cromwell, 

3. Copyholder lays a preſcription in the Bp. of W. lord of cn 781. 
the manor for himſelf and his tenants to be diſcharged of FC, 
tythes, and then preſcribes for the copyhold ; though here is judged ac- 
a preſcription upon a preſcription, one in the copyholder to „ 
make his eſtate good, and the other the lord to make his gs EY” 
diſcharge good, yet adjudged by 3 juſtices, but Popham e derived out 
contra, that prohibition lay for the copyholder. Velv. 2. * _ 


Paſch. 44 Eliz. B. R. Croucher v. Fryar. u 


intended 
that this preſcription and its commencement at ſuch time when all was in the lord's hands ; and 
the one preſcription is not contrariant to the other, though both were from time whereot &c. 
toc 
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tu one hall give place to the other. Gilb. Treat. of Ten. 292. cites S. C. Mo. 618.5. C. 
e court were at fit divided in opinion, but afterwards it was adjudyed by three juſtices, contra 
Poptam, ior the plaintitt in the prohibition, viz. that the preſcriptions may ſtand together, 


4. A cuſtom which goes in maintenance and making of a 
copyhold eſtate thall be re favourable ; per Popham. Cro. 
E. 879. pl. ic, Paich. 44 Eli? in Cafe of Baſpool v. Long. 

If tenants of a inanor will preſcribe te H without pay- 
"Da any rens or ſervices for their copyholds, this is no good 
cuſtom, bi ta preſcribe ta hald by fealty f r ail manncr of ſervices, 
5 _ and reatonable. C alth. Reading, 29. 

. If the Ard will preſcribe never to hold a court but when it 
* Eimjelf, this is not good; Gut to preſcribe never to Hold 
a court for the ſpecial good of any one tenant, except the ſame tenant 
will pay him a fine fer the fame, is good and allowable, Calth. 
Reading. 29. 

7. It the lord will preſcribe fz have of his copyholders in the 
time of peace, 2 2d. an acre of rent, and in the tine of war 44. an 
acre of rent, this is good preſcription, becauſe there is a good 
conſideration of the cauſe of this uncertainty ; but to pay 
unto the lord 2 f. an acre rent when be will, and 4d. an acre 
rent <when he wil, this is no good preſcription, becauſe there 
is neither good reaſon nor conſideration hereof, nor can it 
ever be reduced into any certainty. Calth. Reading. 32. 

8. If the lord will preſcribe to have of every of his cepybalders 
fer every ccurt that ſhall be kept upen the manor, a certain ſum of 
money, this is no preſcription according to common right; 
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" tenants for any extreerdinary court purchaſed, only for the benefit 
of one tenant, as for one tenant to take his copyhold, or ſuch 
Lke, this is a good preſcription, according to the common 
right. Calth. R. ading, 31. 

10. It the lord will have cf any of his terants that ſhall come 
mit g pound-breach, 1005, for a fine, this is good preſcriptions 
but to challenge of every ſtranger that ſhall commit a pound- 
breach 1004. this is no good preſcription, Calth, Reading, 


ij 

Wo becauſe he ought for juſtice-ſake to do it gratis, Calth. 
| 1 | Reading. 

2 1 It the lord will tribe to have a certain fee of his 
f 
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2. 1. If the lord will preſcribe, that every of his copyholders, 
within his manor, that ſhall marry his daughter without licence, 
Hall pay a fire to the Jord, this is no good preſcription accord- 
ing to common right, Calth, Reading, 34. 

12. If the lord will preicribe to have a fine at the marriage 
of his cepybola tenants, in which the cuſtim doih not admit the 
kuſland to be tenant by curteſy, nor the wife to be tenant in dower, 
&r have her wwid;zw's eſtate, the preicription of ſuch fine is not 
good; but in ſuch manor where the cuſtom doth admit ſuch 
particular eltates, there a prelciiption tor a fine at the mar- 
ringe of his copy holders, is upon good conſideration. Calth. 


Readin 0. 
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13. If ac ep makes his title to his land by preſcription, 

%% pledd that the ſame land is, and has been, time out of 
mind, demiſed, and demijable; by the copy of court rolls, aetord- 
ins to the cuſtom of the maner whereot it is holden, Calth. 
Reading, 43. 

14. A copyholder ſhall preſcribe againft a ſtranger, that 
the lord of a manor, for him and his tenants at will, have 
uſed the like &c. Calth. Reading, 45. 

15. Copyholder for lite cannot prefcribe againſt his lord, 
but copyholder in fee may preſcribe againſt the lord, for he has the 


copyhold in nature of land of inheritance. Sty, 233. Mich. 
1650, B. R. Cage v. Dod. 


(P. e. 2) Remainders limited. How. Good. 
And where they are Contingent. 


1. A Copyhald, where the cuſtom was to demiſe for three lives, ts Cith, Tn 
4 e * 22 1 2 3 <p - 0 Ten. 237. 
| demiſed ts one for life, remainder to ſuch a wife as he ue 
ſfoculd marry, and to the fir/t ſon of their bodies. The firſt 
eſtate for lite is good, but the 2 remainders are void, by the 
opinion of all the juſtices. Mo. 677. pl. 922. Mich. 44 & 
45 Eliz. Webſter v. Allen. 
2. Where there is a limited gate of copyhold lands and a con- Co Treat, 
tingent remainder depending thereupon, and the particular limited d 
eſtate, which muſt ſupport this contingent remainder, is deſtrœed, and lays, it 
the queſtion was, whether the contingent eſtate is thereby - — 
' R . b 
likewiſe deſtroyed ? It was argued, that it was, for that the th 
law is the ſame in that point, in copyhold caſes, as it is in point we 
other caſes at the common law, they being directed by the —_ _ 
rules of the common law, and cited it as fo ruled 13 Jac, for ene, 
B. R. But it was anſwered, on the other fide, that copy fomeare, 
hold eſtates do not depend the one on the other, as eſtates at min 
| 8 i Z 7” i not; as for 
common do. Sty. 250. Hill. 1650. B. R. in Cale of Bawſy exampll 
v. Lowdall. if an eſtate 
| Le given 
to a copyholder for life, the remainder to the right heirs of J. S. if the tenant for life die, living 
J. S. there it ſeems clear that the remainder is deſtroyed ; tor it cannot take eftect, 225 
is by the limitation it ought ; but then, it tenant for life in that caſe had committed [ J 
a forfeiture, or made a ſurrender, and then living tenant for life, J. S. had died, it ſeems to b- 
very clear, that his right heir might take; for his eſtate in remainder was not to take effect after 
the determination of the intereſt of tenant for life, but after his death, and when that happened 


he was able to take. 


(Q. e) Rent incroached. 


I, IF the lord incroaches rent of his tenant, the tenant can- 
not avoid it in avowry, but in aſſiſe or ceſſavit, or ne 
injuſte vexes he may; but if ſuch tenant infeoff another, his 


ferffre ſhall never avoid it, for he ſhall take the land in the 


lame plight as it was given to him; Arg. 5. Rep. 100. b. 
Trin. 40 Eliz. C. B. in Penruddock's Caſe, cites 33 E. 3. 
Avowry 255. 18 E. 2. Avowry 217. 4E. Avowry _ 

| 2. h- 
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TI. C. 40. b. 


S. P. and 
tenant can- 


Copphold. 


2. Encroachment of a thing of another nature than what is 
reſerved gives no ſeiſin to the lord of ſuch thing, Kelw, 73. 


not traverie Mich. 21 H. 7 


the tenure, 


but the len only, and muſt relieve himſelſ by a ne injuſte vexes, or contra forman ſcofflamenti, 
in caic of Woodland v. Mantell. 


See 4 Rep. 
. 
Bevil's Cate 
Contra, aud 
Statute 22 


. 


3. By the rules of law, in caſe of ineraachment of rent, if the 
tenant makes but one payment of more than was due, he ſhal} 
never go back from it; per Wright K. 2. Vern, 516. pl. 465. 
Mich. 1705. in Cale of Steward v. Bridger. 


which is, that the avowry ſhall be for rent within 40 pears laſt paſt. 


Cub Treat, 
oi Ten. 222, 
22. cites 


8. E. 


Mo. Rr". 
pl. 1098. 
Irin. 5 Jac. 
C. B. tre 
S. C. ad- 


1 1 — — 
1s. 


8 Rep. 62. 


d. C. 


[ 226 ] 


2 Brownl. 


230. S. P. 


(R. e) Trees. Intereſt of the Tenant in Trees 
ſtanding, or cut, or Windfalls. 


fs Cuſtam for a copyholder fe have common of eſtovers in the 

woods of the lord, parcel of the manor, of which the 
copyhold was held, was adjudged to be good. 4 Rep. 32. a. 
pl. 25. Mich. 29 & 30 Eliz. in Caſe of Foiſton v. Crach- 
rode, Cites it as adjudged. Paſch, 10 Eliz. as it was ſaid in 
this Caſe. And cites 21 E. 3. 34. 1 Mar. Dy. 114. 5. (6. 
E. 6. Dy. 70, 71. a. pl. 37. &c. Wythers v. Iſeham. 

2. Copyholder by common law may cut off the under- 
b:zuohs, which cannot cauſe any waſte, but the amputation of 
the top-boughs will cauſe the putrefaCtion of the whole t: ce, 
wheretore it is waſte as well as the decapitation thereof, Cro. 
E. 961. pl. 21. Mich. 36 & 37 Eliz. C. B. Dawbridge v. 
e 

3. Lord of a manor (where copyholders are for life, and where 
the cuſtem is that the tenants have uſed ta lep trees for fuel and 
repairs) grants a leaſe for years of the maner, reſerving the tre; 
ſuch copyholders as come in after under the leſſee may lop the 
trees as before; for the copyholders are in by the cuftom, 
which is above the lord's eſtate, Brownl. 231. Swain v. 
Becket. 

4. If the tenant has .d to have lopps for fuel and repairs, 
and lord cuts down all the trees, fo that the copyholder can 
have no lopping, he may have his action ſur caſe againſt the 
lord, Brownl., 231. Swain v. Becket, and ſays it was ad- 
judged in Goſnold's Caſe. 

5. A cuſtom that the lord ſhall have maeremium, and the 
tenants ſhall have ramillos, gives all the arms and boughs to 
the tenants; if per Hobart Ch. J. ſo where the cuſtom was 
for the /ord to have the maeremium, and the tenants the reſiduum; 
the reſiduum means the boughs and branches. Godb. 235. 
pl. 326. Mich, 11 Jac, C. B. Bp. of Chicheſter v. Strod- 
Wick. | 
6. Nen-uſe and negligence in not taking the boughs does not 


extinguiſh, or take away the cuſlan, as hath been often reſolved 
in 


— r 


1 


N l 1 ; „ 
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Copyhold, 


in [the like caſe. Godb. 237. pl. 326. Mich, 11 Jac. C. B. 
Bp. of Chicheſter v. Stodwick. 

7. The whole Court clear in this, that by the cuſtom the 
tvpyholder is to employ the timber for his reparation, and 
though with the top and bark he cannot repair, yet theſe he is 
to have, and may fell them, towards the defraying his charges 
in his reparation. 3 Bulſt. 282. Trin. 14 Jac, B. R. Sand- 
ford v. Stevens and Smith. 

8. Neither copyhold of inheritance, where the cuſtom is 
to cut timber for repairs, nor leſſee, can employ trees blown 
down by the wind, unto any ſuch ule, becauſe hereby his ſpe- 
cial property ceaſes; much leſs can leſſee or copy holder for 
lives by any ſuch cuſtom take trees; per Windham J. Keb. 
691. pl. 5. Paſch. 16 Car. 2. Ailner's Caſe, 

9. Copybelders claimed, as by cuſtom, the timber trees on the 
copyhold, without controul of the lord; the lord claimed them 
as lord of the manor, and that the tenants had only the de- 
cayed wood for fuel, and neceſſary timber for repairs, but 
that to be had only with licence. Commiſſion was directed to 
ſeveral perſons, to ſet out ſufficient timber and wood for all 
manner of botes and eſtovers, according to the cuſtom uſed 
within the manor, and the ſame to remain for the uſe of the 
tenants, and the lord, and his heirs, to take the reit, Fin. 
Rep. 199. Hill. 27 Car. 2. Ayray v. Bellingham. 

10. The tenant has the ſame cuſtomary or poſſeſſory inte- 
reſt in the trees that he has in the land ; and if the lord has 
a mind to cut trees, his buſineſs is to compound with the tenant. 
3 Cro. 361. that tenant may p under-boughs, and cut for re- 
pair and bote; and 3 Cro. 5. is not law, as appears by Heiden 
and Smith's Caſe. 13 Co. If birds build ne/ts in the trees, the 
eggs are the tenants, which ſhews he has the poſſeſſory intereſt 
in the trees, though his eſtate be but for years, and whether 
the lord may cut trees, leaving ſufficient eſtovers, is very 
gently trod on in Heiden and Smith's caſe, but no copy- 

older can commit wa/te without a ſpecial cuſtom, but all 
copyholders have eftovers of common right, If a man grant all 
his eſtovers, and cuts down the wood, or does any other act 
whereby the grantee loſes the benefit of the grant, cale will 
lie; per Holt Ch. J. 12 Mod. 379. Paſch. 12 W. 3. in Caſe 
of Aſhmond v. Ranger, 
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Gilb. Treat, 
of Ten. 224, 
Cites S. C. 
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Ii. A copyholder has only a poſſeſſory property in timber- Ibid. 94. pl. 1 
trees, which, if ſevered from the treehold by tempeſt, or 3- Mich. 'N 


Ann. 


otherwiſe, the property would be in the lord, per Holt Ch. 5. R. Anon. 
J. And he ſaid further, and ſo was the opinion of the Court, S. P. and 
that it would be a hard cuſtom for the tenant to claim ſuch ſ{e<msto 1 


trees, for ſuch cuſtom would be to give away the property ot 


be S. C.— 
By a MS, 


the lord, 1 in this caſe, which was occaſioned by the caſe which | | 
0 


act of God; he al 


queſtioned, if there could be ſuch a cuſ- I have of 


> n h. 
tom, as for a copyholder to cut timber, he having only a Ann. BR. 


poſſeſſory intereſt, by reaſon of its being annexed to the 
Vor. VI. 8 copyhold 
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277 Copyhold, 


v, Harri'on copyhold lands. 11 Mod. 68. pl. 1. Hill. 1705. 4 Ann. B. R. 


S ”. n 
ſeerns to de Anon. 


S. C. and x 


to concern Mr. Bankes's manor of Kin:ſton Lacy, where a cuſtom was pretcaded, that wind- 


falls belonged to the copy holder tor lite, 


(R. e, 2) Trees. Lord or Tenant's Power as 
to cutting them down. 


* Heis or- x, FF the ed grants to the copy holder the trees growing, and 


ON... which hall grow hereafter ; and that it ſhall be lawful 
claims by to the tenant to cut and carry them away, he may juſtify 


cuitom — cutting the trees growing, and it is no forfeiture of his copy- 
„e batte hold; for he has diſpented with the forfeiture by his grant; 


of 2 grant. , 
Arg. See but he cannot cut the trees that grow after; for the grant is 


Vent. 389. & void as to them; per Plowden and Popham, as Hedworth 


in cate ſaid, who was of counſel in it. Mo. 94. pl. 234. Paſch. 


North. 12 Eliz. Anon. 
This cafe 2. A copyholder cannot, by the common law, take trees 
was denied for heuſe-bote, hedge-bote, and cart-bote &c. except by ſpecial 


— =oe cuſtom, Cro. E. 5. Paſch, 24 Eliz. B. R. Lord Montague 


Ch. J. 2 v. Sheppard, 

Salk 638. in 

caſe of Aſhmead v. Ranger. He may take them of common right as a thing incident to th- 
nt, bu the ſame may be reſtrained by cuſtom, that is to ſay, that the copyliolder {hall not tak: 


It, unlcls by aj/iznment of the lord or his bailiff &c. 1g Rep. 68. Heydon v. Smith. 


Balſt. 278. 3. In treſpaſs vi & armis. The defendant in bar to the 


— new aſhgnment pleaded, that he is a copyholder for life of the 
liams J. aa Manor of M. in the county of S. and that in that manor 
adjudged there was a caſtom, that every copyholder for life had uſed, at li- 
tat uch pleaſure, is cut down all the elms growing his cuſtomar 

tenant cans Pledſure, growing upon his cuitromary 
not pre- lands, and to convert them to his own ule, when, and as 
ſcribe tocut often as he would, and fo juſtifies; and a demurrer upon the 


. Ove bar; and the queſtion was, whether the cuſtom was good and 
but by way Teaſonable ? And the latter, [better] opinion was, that it was 


on uſage he a good and reaſonable cuſtom, but now it is otherwite held. 
be barat ions; Brownl. 236. Paſch. 40 Eliz. Luttrel v. Wood & al. 


reparations ; 
and in the 
principal caſe there, which was Trin. 9 Tac. VozTHUMBERLAND (Fart) v. WHEELER, t 


clear opinion of the Court was, that a preicripion lor a copyholder for lifc to cut down tiber 
recs is againtt reaſon, and void in law. 


Cro. J. 2 4. A bare copybolder for liſe cannot preſcribe to cut and fell 
pl. 8. «eh the trees on his copyhold, but a copyholder of inheritance 
en. may, or a copyholder for lite, where the c/tom is that he may 
178. Wil- nommate his - paying a reaſonable fine to be alletled by the 
_— lord, or elſe aſſeſſed by the homage. Noy 2. cites Urin- 
ed 2 Jac. fo held according to Yelminſiter Cuſtom in Cale of 
judged, in 

the caic of Powel v. Peacock. | 

Lutterel v. : 
Wood, that copyholder for life cannot preſcribe to cut down timber trees. But by wey ©* 


ulage he way for ref atalions, per Williams J. Ibid, ther is a cofyholder for life, a 
| cajun 


| 
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cuſtom may name his ſucceſſor for liſe, and fo for that copyholder to name his ſucceſſor, ſuch a tenant 
for life cannot by cuitom cut timber; and it he had been à copyholder ot inheritance, ſuch cuſ- 
tom is good. Gilb, Treat, of Ten, 22g. 


5. The lord ſhall not take all, but muff leave ſufficient for | 228 ] 
repairs, per Coke Ch. J. Arg. 2 Brownl. 200. in Cafe of 
Swain v. Becket. And lays Wray Ch. J. in 33 Eliz. was of 
the {ſame opinion. 

6. Where the cuſtam was, that a copybeller for life might 2 Brownl, 


name to the lord who ſhall be his ſucceſſor, this is ſuch a privi- 8 
lege, that if the copyholder cuts down trees, it is no forfei- by the off 
ture, becauſe he has a greater eſtate than a bare tenant for counſel. 
life, Brownl. 132, Hill. 6 Jac. Rolls v. Maſon, — 
; : S C. argued 
dy the court, and judgment accordingly, per tot Cur, S. C. cited Cro. C. 221. as 
agreed by all the juſtices ; but they all agreed that ſuch a cuſtom for a copyholder for life to cut 
down and fell trees was not good, and they there cited the caſe of Powell v. Peacock to be fo 
adjudged, and to be good law, 


7. A copyholder alleges the cuſtom to be, that all the tenants Supplement 
within ſuch a maner in EH, bad uſed ts cut down trees to re- 2 Co. 

. . „ . . Comp. Cop. 
air their copyha'd and freehold tenements within the manor, and 8, f. O 
allo to ½% ll their trees at their pleaſure; and adjudged a good cites S. C. 


f . : 7.2 * 5 us it was 
ns 4 Le. 238. pl. 382, Paſch. 6 Jac, C. B. Glafcock's \Y*" 94 
ale. ' It was a 

good cufe 
tom; but the better opinion of the Court ſeemed to be, that the cuſtom was good, 


8, By the common law the lord of the manor may rake 
away trees cut down by copybolder on his copyhold land with- 
out a ſpecial cuſtom for it, Brownl, 42. Trin. 6 Jac. in a 
Nota, 

g. Cuſtom for copyholder to cut trees at his pleaſure is againſt 
the common law, per Yelverton J. Win, 1. Paſch. 19 Jac, 

C. B. ſays it was adjudged when Anderſon was Ch. J. 

10. It is a good cuſtom, that a copyholder in fee may cut down . 245: pl, 
trees, and ſell them at his pleaſure, for here it is only to the ſchνf per 
prejudice of him and his heirs, and when he hath quali an in- tot. Cur, 
heritance in the copyhold, he hath fo alſo in the trees grow- — 
ing thereupon, but a copyholder for lite hath but a particular 7-08 
eſtate in the land or in the trees. It is againſt the nature of good for a 
a copyhold eftate, that he ſhould do acts in deſtruction of his copyholdet 
eltate, therefore cuſtoms that maintain them {hall be all void, _—yk it 
ut not e converſo, for all ſuch are unreaſonable and void, was fo ad- 
and the uſing of them will be a forfeiture. Cro, C. 220. pl judged be- 


7 Irin. 7 Car. B. = Rockey V, Huggens, — B. 


preſcription 

by the copyholder of inheritance is good, — Cuſtom that every cobyhold tenant may cut down 

at thety will and pleaſure is unreaſonable and void; tor then a tenant at will might do it; fo it is 

for a copyholder for life to do it; and one of the reatons given is, that ſucceeding copyholder 

would not have wherewithal to maintain the houſe and the plough, which plainly 1atimates that 

z copyholder may cut timber to make reparations, aud the rather, becauſe permiſhve waſte is a 
Jeitare in tim, Gilb, Treat. of Ten. 22g. : 


8 2 | 11. Northey 
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Godb. 174. 


Lies S. C. leaded, Not Guilty, and the jury found for the ꝓfaintiff, 


Crogat v. Mortis. 


228 Copphold. 


11. Northey ſaid, that the lord might cut trees on copy- 
hold by general cuſtom of copyhold, or elſe, if it were copy- 
hold in fee, the wood could never be cut, which would be 
inconvenient; but Holt ſaid, ſure he cannot, for the copy- 
holder has the ſame intereſt in the trees, that he has in the 
land, and he always hath taken it ſo. 12 Mod. 317. Mich. 
II W. 3. Earl of Kent v. Waters. 

12. If there be a cuſtom for a copyholder to take timber fer 
reparation, fuel &c. ſuch a cuftom is good, though the copy holder 
have but a particular eſtate, but he cannot do what he will with 
the timber. Gilb, Treat. of Ten. 223. 

contra 13. In caſe of copyhelders of inheritance, it was adjudged 
oy J. 40 lately in Dom. Proc. that neither the copyholder without the 
the lord lord, nor * the lord without the copy holder, without a cuſtom, 
Jeave fuifi- could cut down the trees on the copyhold eſtate, and fo re- 
[ 229 ] verſed a judgment in B, R. Ex Relatione Servientis Chapple 


erent for; 
reparations. n 1727+ | 


vl. 239. Paſch, 8 Jac, C. B. in caſe of Heydon v. Smith, 


(R. e. 3) Trees. Remedy for Tenants, as to 
Trees cut by the Lord. And Pleadings. 


Br, Tre. I. TP RESPASS was brought by tenant at will, according to 
paſs, pl. 23. the cuſtom of the manor of trees cut; the defendant 


and he recovered his damages by judgment, though it be another 
frank-tenement ; quod nota, Br. Lenant-per Copie, pl. 2. 
Cites 2 H. 4. 12. Q 
2, Copyholder brought treſpaſs again/t the lord for cutting 
down and carring away his trees &, It was found, that the 
place where &c. was cuſtomary lands held of defendant, and 
that the trees were cherry trees, de magnitudine ſufficiente eſſendi 
maeremium, and that the place where they growed was nei- 
ther orchard nor garden ; per Cur. the copyholder cannot cut 
down ſuch trees which are not waſte, but becauſe it appears 
not by the verdict that the trees for which the action was 
brought, was timber in facto, but only de magnitudine eſſendi 
&c, the plaintiff had judgment. Le. 272. pl. 365. Mich. 
25 & 26 Eliz, C. B. Anon. 
cro. E. 3. Action on the caſe lies for copyholder againſt the lord 
G29. pl. 24. for cutting pollards in his copyhold, ad damnum, declaring 
— _ where by the cuſtom, the copyholder uſed to have the ſhrowds 
Popham and tops of all trees ſtowing and powling | a ag, within 
and Fenncr, the — - -mey &c. It was agreed upon deliberation, and the 
e plaintiff had judgment and writ of enquiry of damages. Mo- 
and Gawdy 546. pl. 727. Trin. 40 Eliz. Stebbing v. Goſnel. 


was abſcnt. 

S. C. cited per Cur. 13 Rep. 69. S. C. cited by Coke Ch. J. as adjudged oped 
demurrer. Roll. Rep. 198. in pl. 37. Paſch, 13 Jac. B. R. — Brownl. 197. S. P. in ca e of 
2 Brownl, 149. S. F. died by Coke Ch. J. as adjudged in Whitchanc's 

dle. 


Copyhold, _—_ 


Noy 14. S. P. in caſe of Croſs v. Abboty— Gilb. Treat, of Ten. 225. cites S. C. 


fe. Ot — 
ry this muſt be underitood where there is not ſufficient beſides, 


4. A copyholder in fee preſcribed to have the topping and Browal. 
l1ppings of all trees for fire- bote and hedge bote, and the lord 200 
having ſold the trees, he brought treſpals againſt the vendee, Swaine v. 
and well, for hereby the lord deſtroys the very thing in Becket, 
which the tenant preſcribes, and /uch a right may be good 
for a tenant for life, Noy 14. Mich. 3 Jac, B. R. Croſs v. 

Abbot. | 

5. If the lerd, where the tenant hath ſuch botes, cuts 
down all the woods and unaer-woods which are ſtanding and 
growing upon the lands, to prevent the copyholder of his botes, 
he may have an action of treſpaſs againft the lord, It was re- 
ſolved in Heydon and Smith's Caſe. Paſch, 8 ſac. in C. B. 
Supplement to Co. Comp. Cop. 79, ſ. 13. 

6. A copyholder ſhall have a general action of tr-/paſs But this is 
againſt the lord. quare clauſum fregit, & arborem ſuam &c, for hie c= 


ſuccidit. 13 Rep. 63. Paſch, 8 Jac, C. B. Heydon v. Smith. then 


the cutting 


: of the trees ; 
but he ſhall not recover the va'ue of the trees, becauſe he is not chargeable over, but for the ſpecial 


loſs which he hath, that is, for the loſs of the pawnage, and of the thadow of the trees &c. 
13 Rep. 70. S. C. 


7. If the lord cut down ſo many trees as net to leave ſuffi= [ 230 
cient eſtovers &c. the copyholders ſhall have treſpaſs, and the 
value of the trees in damages, but if he leaves ſufficient eſto- 
vers, then he ſhall have zre/paſs too, but ſhall only recover 
ſpecial damages, viz, for the loſs of his umbrage, breaking 
his cloſe, treading his graſs &c. per Holt Ch. J. 12 Mod. 
379. Paſch. 12 W. 3. In Cafe of Aſhmond v. Ranger. 

8. Treſpaſs by ee of a copyholder for life againſt the ſervant The leee 
of the lord of the manor for cutting down trees, held main- * 
tainable in B. R. and affirmed in Cam, Scacc. but reverſed in ho — 
Dom. Proc. for the tenant could not cut the trees, and if be eſtate by 
could not they muſt rot on the land; for then nobody could. — — 
2 Salk. 638. pl. 6. Aſhmead v. Ranger. Pal 


378. Paſch. 
: Is W. 3. 

Aſhmond v. Ranger. S. C. 11 Mod. 18. S. C. thus viz. A. copyholder for life of a 
heuſe and land, that by the cuſtom of the manor may fell tinber for repairs of the copyhold tene- 
ment, brings an action of treipaſs againſt the ſervant of the lord, who entered by his lord's com- 
mand, and cut timber upon the lands at the copyholder, by which the copyholder had not ſuffi- 
cient to repair the copyhold tenement ; adjudged in B. R. by all the court, that the copyholder 
might have this action; which judgment was afterwards affirmed in the Exchequer Chamber by 


all the judges in England; and now reverſed in the Houle of Lords, eleven againſt ten. 


(R. e. 4) Forfeiture. What. And in what 


Caſes relieved. 


I, IF a copyholder for life cuts down timber trees, it is a forfei- 
ture of his copyhold; and ſo it was adjudged in BEL“ 
FIELD AND ADAM's CASE; but if copybolder makes a leaſe 
for years, and the leſſee cuts down timber trees, or commits other 
* | 8 3 waſte 
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waſte upon the copyhold lands, the lord cannot enter upon 
the land for a forteiture, but in ſuch caſe the lord rs put to 
this &:?:59n upon the caſe again/t the wrong-doer, Supplement 
to Co, Comp, Cop. 79. f. 10. cites Winch. 62. 

Cid. Treat. 2. If wnaer | //ce for years of copyhaider cuts down timber, it 


es ſhall not be a torteiture of the copyholder's eſtate; per Cur, 


&C. Sty. 233, 234. Mich. 1650. on a Irial in B. R. Cage v. 


Dod. 
Cid. 3 3. The lord grants the copyholder a licence 10 fell, and after- 
5 l cas“ Wards, before the trees are felled, the lord grants away the manor, 
S. C. tat though the licence be now determined and repealed, yet the 


the grant cutting is no forteiture; per Twilden J. Keb. 25. pl. 74. Paſch, 


determines 
the licence; 
for the li- - 
cence is only a diſpenſation of the forfeiture, and gives no property; but the property being 
transferred to another before the felling, there muit be a new hence to fell, becaute he is not 
party, nor privy to it; but if the lelize fell timber atter ſucn an alicaation of the manor, it is ug 


13 Car, 2. B. R. Munifas v. Baker, 


torieiture; fed quære. 


Gilb. Treat. 4. Though a Licence by leſſee fer years of a maner to a copy- 


of Ten. 281. holder ro fel timber be good againſt himſelf, yet it is void 


. againſt the leſſor, becauſe the licence is derived out of the 


Iefor can- Intereſt, and fo can be of no greater extent than that, and 
not take the afſignee of Ieflee may take advantage of it; per Uwit- 


ac antag* den.“ Reb. 25, 26. pl. 71. Paſch. 13 Car. 2. B. R. Munifas 


of the for- | 
ferure ; for V. Faker. 


thereby the 


le ec of the manor would loſe the ſervices of his tenant; for he is the lord of whom the copy- 
holder holds, and therefore he mult take advantages of forfeitures, if any body can, which in 
tnis ca e he cannot do, becauſe of his licence; but then, when his intereſt is determined, fince 
there is a prejudice done to the inheritance of the manor, it ſeems the leſſor may take advantage 
of the forfeiture, for the licence determenes by the expirgtion of the years. 


1 *231 ] | 

5. A ferfeiture of a copyhold by felling of timber relieved 
in equity after a trial directed on an iifue at law, whether the 
ſuppoſed waſte was wiltul or not, and found that it was not, 
Chan, Caſcs 95. Paſch. 19 Car. 2. Porter v. Bp. of Worceſter 
& al, 


(S. e) Truſts. What ſhall be ſaid to be a Truſt 
of Copyholds. And Caſes concerning them. 


1. 4 Purchaſed a copyhold in the names of J. S. and F. N. 

* in truſt for A. A. being a villain, J. S. ſurrendered 
his moiety to the uſe of his own ſon, J. N. died ſeiſed. The 
ſon of J. S. and the heir of J. N. fold the copyhold to C. for 
100]. C. had no notice of the truſt, and the copyhold was 
worth lol. It was decreed by Egerton Lord K. that A. 
ſhould recover the 50 l. only of J. >. (not the ſon of J. 8. 
who was no party to the ſuit) and the heir of J. N. and that 
C. ſhould hold in peace; but if notice had been proved in C. 


A. thould have had the land, and no recompence for the — 
valu⸗ 


. 2 8. Sd 


Copyhold. 
value was given, becauſe there was no fraud, - Mo. 552. pl, 
745. Paſch. 41 Eliz. in Chanc. Robes v. Bent and Cock. 

2. A. took a copyhold eſtate in reverſion for three lives, and 
the copy was % D. E. and J. S. ſucceſſively, and the entry was 
D. dat domino pro fine 41, By the cuſtom of the manor the 
firſt taker may bar the remainder, D. and E. died. J. S. 
was admitted; the copyhold was decreed to the plaintiff, wha 
was heir and executor to D. For per Finch, Ch. though A. 
paid the fine, yet when by conſent D. was made purchaſer by 
the copy, it ſhall be taken all one as if D. had paid it, and fo 
all the eſtates in remainder ſhall be intended as in truſt for 
D. and ſhe may diſpoſe of them, Ch, Cates 310, Hill. 30 & 
31 Car. 2. Clark v. Danvers, | 

3. A copyholder ſurrendered to J. S. and his heirs, and de- 
clared by par that his wife ſhould have it if ſhe ſurvived him, 
and if both died it ſhould be fold, and the money divided 
equally among the plaintiffs. He afterwards made a will, 
in which he took no notice of this copyhold, and he and his 
wife died ſoon after, The bill was to have execution of the 
truſt, and the defendant was heir at law, and it was decreed, 
that where a ſurrender is made to a ſtranger and his heirs, he 
is but a truſtee for the heir at law. N, Ch. R. 190. Mich, 
1691. Chew v. Chew, 

4. A copyhold is granted to three for their lives ſucceſſiue, 
but no cuſtom within the maner that the fir/t tazer may diſpoſe &c. 
of the eſtate. The two firſt lives died, The Court would 
not decree the remaining lite to be a rruf? for the fit taker, 
and to go to his executor or adminiſtrator, as had been done 
in other caſes, where there had been ſuch a cuſtom, and the 
rather in the principal caſe, becauſe the former copy was to 
J. S. the father of the firſt taker and to the firſt taker, and 
the ſurrender on which the preſent copy was taken, was by 
them both, ſub conditione that the lord make a new grant for 
three lives prout, and it is dant domino de fine &c. fo that the 
eſtate moved from the father rather than the now firit taker; 


but it was agreed per Cur. that if it had been a tru/t it ſhould [ 


go to the adminiſtrator, though it was an eſtate for lives and 
whether freehold or copyhold. 2 Vern. 264. pl. 249. Paſch. 
1692. Ruddle v. Ruddle. 

5. Held by the Lords Commiſſioners, that if a copyholder 
purchaſes a copyhald for three lives, and puts in his own life and 
two others, habend. ſucceſſive ſecundum conſuetudinem manerti, if 
the fir/t taker paid the money, the other two are but in the 
nature of truſtees for him, and he may diſpoſe of the eſtate 
in equity, although it be in a manor where there is no cuſtom 
for & firſt taker to diſpoſe, unleſs it ſhall appear that the other 
two lives were put upon ſome conſideration, or in purſuance 
- ſome agreement &c. 2 Freem. Rep. 123, Paſch, 1692, 

non, 

6. A. was tenant in tail of the truft of a copyholder with 


remainder over, and truſtees refuſing to ſurrender the legal 
84 eſtate 
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eſtate to him, he bronght his bill to enforce them, and pend- 
ing the ſuit, he offered at the lord's court to ſurrender, but 
was refuſed, becauſe he had not the legal eſtate. A. by will 
gave the gate to his wife, Cowper K. decreed the eſtate to 
go according to the will, conceiving what A. had done, and 
endeayoured to do, was ſufficient to bar the entail of a truſt, 
and that where there is no particular method in the lord's 
court for barring entails, a general or common ſurrender is 
ſufficient, even where the entail is of a legal eſtate. 2 Vern, 


583. pl. 525. Hill. 1706. Otway v. Hudſon Mills & al, 


(T. e) Uſes limited. How conſtrued, 
Cro.F, 1. A C:pybolder for years or life ſurrendered to the uſe of B. 


* and his heirs for ever. The Biſhop of W. who was 
— the lord of the manor, conſented to the ſurrender. The ſur- 


Goldſb. render is good, and the uſe void, Mo. 352. pl. 474. Hill. 
2 — 26 Eliz. Portman v. Willis. 

ot 8 of | 

balk. :c6. 2. A copyhold eſtate was ſurrendered t the uſe of A, B. and 


pl. 13. S. C. C. and the heirs, equally to be divided between them and the heirs 


3 3 reſpectively. Turton and Gould Juſtices held this an eſtate in 
cordingly. common, but Holt Ch. J. held it a jointenancy; but judg— 


—:2 Mod. ment was given according to the opinion of Turton and 
295.8, C. Gould. 1 Salk. 391, pl. 3. Hill. 12 W. 3. B. R. Fiſher v. 
with the >. 
ar zuments Wigg. 

ot the | 

court and judgment accordingly, Lord Raym. Rep. 622. S. C. with the arguments of 
the judz's at large, and judgment given that it was a fenancy in common, contra to the opinion of 
Holt Ca. ]. — Comyus's Rep. 88. 5. C. adjudged accordingly. 


2 Lord 2. A limitation of uſes of a copyhold ſurrender muſt be 
_—_ © c. ©onflrued by the fame rule, and in the fame manner as if it 


&S. Pp. by Were a limitation in a deed, or any other 3 at com- 

Gould. J. mon law, and the intent of a party is not ſufficient as in 2 
will, for 32 H. 8. 1. leaves the teſtator at liberty to expreſs 
his intent as he pleaſes, but the common law ties up con- 
veyances to ſet- forms, and ſet- words; per tot. Cur, 2 Salk. 
621. pl. 3. Paſch. 4 Ann. B. R. Idle v. Coke. 


(U. e) Pleadings. 


1. I treſpaſs, the beſt opinion was, that it does not lie in 

cuſtom for tenant at will to him and his heirs, accord- 
ing to the cuſtom of a manor of a biſhop, to ſay that the 
cujiom is, that if the biſhop dies, that he ſhall be tenant to the 
ing during his life, and after to his ſucceſſir ; tor it does not 
lie properly in cuſtom ; and alſo, per Fulthorp J. the plead- 
ing is not good; for he who pleads cuſtom, Hall ſay, thatthe 


will i5 an ancient vill, or borough, and then to proceed; for 3 
| W 
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pew vill cannot have cuſtom, Br, Cuſtoms, pl. 25, cites 
21 H. 6. 30, 37. 

2. The tenant for life by copy all ſay in pleading, that 
he is ſeiſed in his demeſnes as of frank-tenement according to the 
cuſtom of the manor &c, Br. Pleadings, pl. 114. cites 21 E. 4, 
do. | 

3. Every admittance, as well upon a deſcent as ſurrender, 
may be pleaded as a grant to avoid the inconvenience which 
would follow, if the copyholder ſhould be forced in pleading 
to ſhew the firſt grant, for that was either before the time ot 
memory, and ſo not pleadable, or within the time of memory, 
and then the cuſtom fails. 4 Rep. 22. b. Mich. 23 & 24 Eliz. 
Brown's Caſe, | 

4. So he may allege the admittance of his anceſler as a grant, 
and ſhew the deſcent to him, and that he entered without ſhewing 
any admittance of himſelf, 4 Rep 22. b. 

5. But he cannot plead that his father was ſeiſed in fee at the 
wil, of the lord by copy of court roll, of ſuch a manor, accord- 
ing to the cuſtom of the manor, and that he died ſeiſed, and it 
eeſcended to him; for in truth his intereſt, in judgment of 
law, is but a particular interelt at will. 4 Rep, 22. b. 


6. Lands are granted by cipy, which were never ſo granted be- Supplement 
fore, and the iſſue is, whether the lord granted by copy of court- 


roll ſecundum conſuctudinem manerii ? It was held per tot. Cur. 


de facto dominus conceſſit per copiam &c. yet it was not 
ſecundum conſuetudinem manerii; for the ſaid land was not 
cuſtomary or demiſeable; for the cuſtom had not taken hold 


of it. Le. 55. pl. 70. Paſch. 29 Eliz. C. B. Kemp v. 


Carter. | 
7. If one pleads a ſci/in of a copyhoider in fee, and claims 
under him, he muſt ſhew of whoſe grant, as he ought to do of 


any other particular eſtate; but it he thew the admittance of 


the laſt heir, which is in nature of a grant, and may be pleaded 
as ſuch, it is ſufficient, Cro. J. 103. pl. 37. Mich, 3 Jac. 
B. R. Piſtor v. Hemling. 
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to Co. 
Comp. Cop. 
. 82. f. 16. 
that the jury muſt find that dominus non conceſſit, for though S. G. 


8. The plaintiff ſhewed in his replication, quod ſciſitus fuit Roll. Rep. 


in dominico ut de feado ſecundum conſuetudinem maneru de Rameſ- 


411. pl. 54. 
Waſſell v. 


den, of the houſe, and de una virgata terræ native, and does velton, 
not ſlew, that the ſame was cuſtomary land, The Court agreed S. C. but 


they could not intend this to be copyhold land, but that he 


S. P. does 
not clearly 


ought to have alleged expreſsly, that this was held by copy, or to appear. 


have ſhewed ſome ſuch matter. 3 Bulſt. 230. Mich. 14 Jac. 
Elkin v. Waſtell. 


9. In treſpaſs, the defendant juſti ted becauſe it was the 


freehold of J. S. and that he entered by his command. The 


Plaintiff replied, that the land was cuſtomary land, whereof 


J. S. is ſeiſed in fee &c. and demifeable at will in fee, and 
that J. N. was ſeiſed in fee by copy at the will of the lord accord- 
ing to the cuſtom &c. and died ſeiſed; and that it deſcended to 
two daughters, as heirs of J. N. and that at ſuch a court 

| | dominus 
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dominus conceſſit ets extra manus ſuas &. habend &c. to 
them and their heirs, whereby they were ſeiſed in fee, and 
demiſed to the plaintiff for years, The Court held, that the 
plaintiff had not made a gcod title, becauſe none can entitle 
himjelf to a copyhold without fhewing a grant thereof, and here 
he only ſhewing that ſuch a one was ſeiſed in fee without 
ſhewing the grant thereot, it was not good, Cro. C. 190. pl. 
19. Paich. 6 Car. B. R. Sheppard's Cate, 

10. In trepaſs for taking and impounding his cattle ; the 
defendant pa, that at the time of the ſuppoſed trejpaſs c. he 
was ſeijed of ſeveral lands, parce! of the Manor of AT. whereof 
the fail cl ſe called L. is and was parcel &c, Ut de ſlatu cuſto- 
mario herediiati:, diſcendible fron anceſtor to hein Sc. according 
to the cujiom of the ſaid manor, and fo ju/tifirs damage fealant. 
Upon a demurrer it was inſiſted for the defendant, that it 
did not appear by the plea that L. was parcel of the land 
of which the defendant was ſeited, but parc-l of the manor ; 
for the word (whereef) being a relative, refers ad proximum 
antecedens, which is the manor. And it is ſaid, that he was 
ſeiſed de ſtatu hereditario deſcendible &c. but does not ſhew 
of whoſe grant; for though it may not appear who was the 
firſt grantee, it being fo long ſince the copyliold was granted, 
yet the admittance of an heir upon a ſurrender or deſcent 
amounts to a grant, and ought to be ſo pleaded, The Court 
were of opinion, that where ſeiſin in fee 15 pleaded of a copybold 
eftate by way of juſtifying an Hence, w.th which the detendant 
is charged, he muſt ſet out the commencement of his e/tate, and 
therefore the plea had judgment, 4 Mod. 346. Nlich, 6 W, 
& I. in B. R. Robinſon v. Smith. 

14. Raym. 11, In ejectment the defendant pleaded, that the lands 
Rep. 43. were held of th: Manor of D. which is ancient demeine, 
.. The plaintiff replied, and confeſſed, that the lands were held 
held by 3 / F. S. ut ae manerio, de D. &c. which is ancient demeſne, but 
_ tht the lands cre copy heli lands, parcel of the ſaid manor, The 
J. e contra. defendant rejoined ex quo &c, The plaintiff acknowledged 
| the lands to be ancient demeſne; it is not material whether 
they are copyhold or frank-free, Adjudged, that the repli- 

cation was repugnant, becauſe land heli ut de maneris ninjt be 

frank free ; for copyhold lands are parcel F the manor itjelf, and 

cannot be held ut de manerio; theretore to lay that they are held 

ut de manerio, and yet they are copyhold is repugnant, but 

the rejoinder is ill; for if they are copyhold lands, then an 
eiectment lies, becauſe a writ of right will not, by reaſon of 

the baſeneſs of the nature of copy holds. 1 Salk. 185. pl. 4. 

7 W. 3. C. B. Brit tle v. Dade. | — 

„Su 264, 12. Cale &c. for diſiurbing a copybolder in the enjoying hrs 
. 5. Li! common appertaining to his meſſuage, in which the plaintiff 
17G WT ferth, that he was ſeiſed of an houje, and 10 acres of land in 
error of the N. parcel of the Manor of IV, by copy of court-roll in fee, accora= 


pulgment ing to the cuſtom of the ſaid manor (but did not ſay ſecundum con- 


1 ſuctudinem manerii ad voluntatem domini), and that the plaintiff 
| xl 


Copyhold, 


ut tenens cuſtumarius had right of common in JVarmlces, but was 
diſturbed, Upon Not-Guilty pleaded, the plaintiff had a ver- 
dict, but the judgment was arreſted in C. B. becauſe thoſe 


$234 


that now 
after verdit 
this eſtate 
of the plain» 


words were admitted, though the verdict had found the cuſtom tit mutt 
f the manor, and that the lands were parcel thereof, Nell, ” taken to 
Abr. 525, 526. pl. 9. cites 1 Lutw, 126. Mich, 10 W. 3. hole 
Crowther v. Oldfeild, 3 
freehold 


eftate, becauſe it is both laid and found, that the tenements were parcel of the manor, and that 
by cuſtom the plaintiſt ut tenens cuitomar. has common, all which is utterly impoſlible, unleſs 
the tenement was copyhold, and therefore muit be ſuppoſed, though the words (ad voluntatera 


comin!) were omitted; and the judgment was reverl:d after great del:beration, 


12. In pleading a title to a copyhald eftate, it is ſufficient to 
ſpew a erant from the lord, but in caſe of a cuſl:mary freehold, 
it is not enough to ſay that the lord granted it, or that A. 
ſurrendered to the lord, and he granted; but it muft be ſhewn, 
that the ſurrenderer was ſciſed in fee, and ſurrendered to the lord, 
and he granted, 1 Salk. 365, Hill. 4 Ann. B. R. Crouther 


v. Oldteild. | 


does not clearly appear. 


14. In caſe for incloſing his ::mmon; the plaintilF declared, that 
he was ſeiſed in fee by copy of court roll, according to the cuſtom of 
the manor, but withzut Jaying ad voluntatem domini; though it 
be not good pleading, was yet held good after a verditt; for 
unleſs the lands were copyhold, it is impoſſible the finding 
could be true; per Holt Ch. J. 2 Lord Raym. Rep. 1231. 
Hill. 4 Ann. Crowther v. Oldfield. 


1 235 ] 
2 Lord 
Raym. 
Rep. 1291. 
S. P in S. C. 
by Holt Ch, 
].—3 Salk, 
13, 14. 


S. C. but 


S. P. does 


not a D pears 


Lutw. 125, 126, 8. C. but S. P. does not appear.———6 Mod. 19. S. C. but S. P. 


3 Salk 19, 
Hill. 2 Ann. 
Z. N00 
ſays, this 
declaration 
was held ill 
alter a ver- 
dict which 
had found 
it to be par- 


cel of the manor, as the plaintiff had ſet forth in his declaration, becauſe the words ad volunta- 
tem domini being left out, it docs not appear to be copyhold; io taking it to be freehold, 
and not copyhold, then the preſcription ſhould be by a que eſtate at common law in his own 
name, and not in the name of the lord. 1 Salk. 364. pl. 5. Hiil. 4 Ann. B. R. the S. C. 
eld well after a verdit, becauſe the lands were alledged to be parcel of the manor, and fo re- 


verſed a judgment in C. 3. 


6 Mod. 19. S. C. the whole Court was clear to affirm the judge 


ment, but at the importunity of counſel, they gave leave to ſpeak to it again, et adjornatur. 


15. In treſpaſs, for breaking and entering his cloſe, the de- 
tendant pleaded, that the Earl of Suſſex was ſeijed in fee of the 
Manor of G. of which one meſſuage and 40 acres of paſture lands 
were parcel and dimiſſa and dimiſſivilia in fee, by copy of ceurt= 
roll ad wiluntatem domini, according to the cuſlom of the ſaid 
manor, and deſcendible, and which do deſcend from anceſtor to 
beir, in a courſe of ſucceſſion, called tenant right c. then he 
ſets forth a grant of the premiſſes to him and his heirs by copy of 
court-roll, and a cuſtom for every copybolder of the manor to have 
common in the ſaid paſture land, and ſo juſtifies the entering and 
chaſing the plaintiff*s cattle damage-feaſant ; and upon a ſpecial 
demurrer, the plaintiff ſhewed the cauſe, that i pla was 
repugnant and contradictory in itſelf, becauſe the defendant 
had pleaded, that the premiſſes were, time out of mind, d:1/7a 
& dimifſivilia, by copy of court-roll, and yet, that they were 

deſccudible 
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235 Copphold. 


deſcendible from anceſtor to heir, which is repugnant and abſurd, 
and for this reaſon the plaintiff had judgment, Nelſ. Abr. 526, 
pl. 11. cites 2 Lutw, 1324, [Trin. 2 Jac.] Hutchinfon v. 
Jackſon, 


Mg (W. e) Wills of Copyholds. Good. And 
What Words in Will extend to Copyholds, 
where Teſtator held Freehold and Copyhold. 


1. A Seiſed of a copyhold of the nature of Borough-Eng- 

* liſh ſurrendered it to the uſe of his will, and by his 
will ceviſed the lar;d to his eldelt fon, upon condition to pay 101, 
to his youngeſt fon, and afterwards the voungeſt ſon entered 
or non- payment, and adjudged lawful; cited per Clench ]. 
Goldſb. 154. Hill. 43 Eliz. as Wilcock's Caſe. 

D 236 ] 2. A. ſeiſed of a copyhold ſurrendezed it to the uſe of his 
will, and deviſed it to his eldeft jon, paying his debts, and 1001, 
to his ſiſter when of age, but if he failed to pay it, then ſhe 
was to have 75 much of the eſtate as would amount to the value, 
She came of age, but the fon refuſed to pay her, whereupon 
the homage allotted to her as much of the land as they ad- 
judged the value of 1001. but the fon, being admitted, re» 
Fuſed to ſurrender the ſame, Decreed to pay the allotment or 
ſurrender according to the uſe declared in the will, N. Che 
R. 24, 8 Car, 1, Marſton v. Marſton, 

Chan. Caſs 3. Purchaſer of a copyhold after a ſurrender made to him, 

29. Davie v. brfore admittance, died, and by will deviſed to one who was 

1 then his heir at law; but his wife, who was then with child, 

Court heid Was after delivered of a daughter; the deviſee thinking the 

it clear deviſe void ſuffered the daughter to be admitted, and rented 

that the the cop hold of her for 20 years, and paid the rent, and then 
copyhoids ones” Ip ) e | 

ſo agreed brought his bill as deviſee; per Cur. had he come in time he 
for did might have had a decree, but after 20 years, and paying of rent 

3 ſo long, it is too late. N. Ch. Rep. 76. Mich. 13 Car. 2, 

for thaa Daire v. Beverſham. | 

yas had an equity to recover the land, and the vendor ſtood truſted for the purchaſer, and 

25 he ſhould appoint till a conveyance executed, but that the plainuit came tcp late, —z 

Chan. Rep. 4. S. C.—S. C. cited 9 Mod. 75. 


The copy- 4. A. had freehold and copyhold land, and makes his will 


— in theſe words, I give all my eſtate of what kind ſoever, not be- 


will (ifa fore mentioned by me, to my wife, whom I make my executrix; 
ſurrender and it was held the copyhold land did paſs, not by force of 


was made , 4 
choad the the words alone, but becauſe it appeared that he had made @ 


will takes ſurrender of the copyhold eſtate before to the ule of his will. 
ro notice 12 Mod. 594. cites Mich, 32 Car. 2. Rot. 473. in Caſe of 


of its having c 
been ſur- Shaw V. Bull, 
rendered. 


vec Cary's Rep. Hill, 1 Jac, Manwood's Calc, 


5. W. 


Copyhold, 


5. W. B. Rector of D. in E. ly will in writing, atteſted by 
three witneſſes, deviſed to his wife à copybold eſtate en Ealing; 
afterwards the feſlator, on the day of his d:ath, directed his 
nephew to obltterate ſome deviſes, but nothing as to the copyhold 
deviſed to his wife, and then cauſed a memorandum to be wrote 
that he hal examined, peruſed and approved of the will as ſo ob- 
literated and altered by his nephew in his prefence, but did not 
republiſh it in the preſence of three witneſſes, but directed his 
nephew to carry it to Mr. Eldred, to have it wrote out fair, but 
before it was brought back, became delirious, Held to be a good 
will, and the truſtees decreed to ſurrender accordingly. 
2 Vern. 498. pl. 449. 1705. Paſch. 1705. Burkitt v. Bur- 
kitt, 

6. A. ſurrenders copyhold land to the uſe of his will, and 
then makes his will in writing, and deviſes his freehold and 
copyhold to charitable uſes, | he will was all written with 
his own hand, but had % witneſſes to it, A. made a codzcrt, 
reciting the will, and this 4 witneſſes to it. It was urged, 
and not denied, that doubtleſs the copyhold was well deviſed, 
tor that paſſed by the ſurrender, and not by the will ; but 
Lord Cowper decreed the will was not good to paſs the free- 
hold, and not being good as a will, it could not operate as 
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2 Vern. 597. 
pl. 536. 
Mic | 707. 
Attorney 
General v. 
Barnes S. C. 
but S. P. as 
to the copy- 
hold does 
not appear. 
—A will 
of a copy- 


General for Sidney College v. Bains, — 


wuneſs 18 
ſufficient to declare the uſes of a ſurrender made by him, and it falls within the reaſon of caſes 
cited, that the party is in bythe ſurrender, and not by the will, and the reaſon equally holds to give 
a good title under the ſurrender, though the will is not atteſted by any witneſſes at all, but ſuch 
will muſt be in writing, and then us being ſigned by the party is ſuthcient ; and it is the fame 
caſe of a truſt of a copyhold, where the teſtator could not make a ſurrender of it, [ | 
though it was objected that this differs from the former caſe, where a ſurrender is 237 ] 
made of a copyhold eſtate to the uſe of a will, by reaſon that there the party is in by the ſur- 
render, whereas here the truſt paſſes merely by the will, and that therefore the will ought to have 
had the three witneſſes; but Lord Chancellor's opinion was, that this point muſt be fo deter- 
mined in caſe of truſt, and if ſuch atteſtation is not neceſſary where the copyhold is not in truſt, 
it muſt conſequently be the fame where it is in truſt; and in this caſe equity follows the law, 
and that this court is never more ſtrict in requiring c-remonies to paſs the truſt of an eſtate, 
_ it is to paſs the legal intereſt in it. Barnard. Chan. Rep. 12, 13. Paſch. 1940. Tufinell 
v. ge. 


7. A. ſeiſed of freehold and copyhold deviſed all his real 
gate for payment of bis debts, but had not ſurrendered the 
ſame to the uſe of his laſt will. Lord C. Parker was of 
opinion, that if the freehold eſtate was not ſufficient to pay 
the debts, the copyhold ſhould come in aid, and directed the 
maſter to ſee if the freehold was ſufficient without the copy- 
hold. Wms's Rep. 443. Trin. 1718. Drake v. Robinſon, 

8. But in caſe of ſuch deviſe by the father, where he left 
no debts, and the copybold being Borough-Engli/h, deſcended to the 
youngeſt ſon, and there being 3 ſons, Lord C. Parker ſaid, that 
though with regard to creditors the copyhold would be liable, 
| E as between the ſons it would be a doubtful caſe, Wms's 

ep. 444. Trin. 1718. Drake v. Robinſon, | 

9. A deviſe of all his eftate whatſoever comprehends all that 
a man has, real or perſonal, and when there is a furrender. to 

| the 


an appointment. Ch. Prec. 270. Mich. 1708. Attorney bold tenant 
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237 Copyhold. 
the uſes of his will, a copyhold eſtate will fall under the ſame 
conſtruction. Comyns's Rep. 337. Paſch 6 Geo. 1. C. B. 
Scott v. Alberry. 

„Arg. 0. 10. By a deviſe of * all his lands, copyholds, ſurrendered 

Modes. to the uſe of a will, will paſs; and fo it will by the words! 

Ter bub 4 bis real and perſonal eſtate; admitted, g Mod, 72. Mich. 10. 


Beard ham, ,. : 
N. F. Chan. Geo. in Caſe of Acherley v. Vernon. 

Rep. 39. 

— A. contracted for purchaſe of lands, freehold and copyhold. It was adjudged, that by a 
dev iſe of real eſtate, thoſe copyholds would paſs in equity; Arg. 9 Mod. 75+ cites the Cale or 
Woegyer v. Greenhill, ; | 


1 
3 
1 
+ 
£ 
1 
F 

1 
F 
'F 
: 


It. A ſurrender was made of a copyhold eſtate to tru/tees fa 
the uſe of the will; a will was made with only 2 witneſſes tz it. 
It was admitted, that a will of a copyhold eſtate does not re- 
quire three witneiles, but this is a deviſe of a truſt relating to 
lands, fo within the very words of the ſtatute of frauds ; the 
heir controverting the ſurrender and the will, this point was 
not determined, but two iſſues ordered, though the Chan- 
cellor ſeemed to be of opinion, that the deviſe of a truſt mutt 
enſue the nature of the eſtate, and not make it to be neceſſary 
to have three witneſſes, as the copyhold might be deviſed 
without three witneſſes, this may be a queſtion to be deter- 
mined when the iſſues are tried, Sel, Caſes in Lord King's 
Time, 42. Trin. 11 Geo. Appleyard v. Wood. 
us. Rep. 12. An appeal to Lord Chan. the caſe was, S. M. having 
| Hill Vac. iſſue 3 daughters, (viz.) Mary, Martha, and Samuela, and 
wh 272% n= having fieehold lands in A. J. and W. and ſome copyholds in 
War J. (fome of which he had ſurrendered to the uſe ot his will) 
he made a will, and deviſed part to truitees for charities, and 
to each of his two daughters, Martha and Samuela, diſtinct 
part of his freehold lands, and money and legacies; to his 
wite the houfe he lived in, and ſeveral cloſes by name, till his 
daughter Mary ſhould attain 21, and then are theſe words, 
| end after then the houſe and grounds, and all other my meſſuages, 
'F cottages, lands, tenements and hereditaments whatſoever, in A. J. 
3 and IV. not herein before otherwife diſpoſed of, with their, aud 
4 every of their appurtenances, unto my taid daughter Mary, and to 
4 the heirs of her bedy, to enter upon at her age of 21, and not 
"I er. 
4 238 55 Mary marries plaintiſf Andrews, and bill brought by 
. | them for an injunction, and to have the want of a ſurrender 
1 ſupplied. 
& Quzre 1. Whether the words of the will were ſufficient 
i to pals the other copybold in A. to the daughter Mary ? 
Fog equity ſhould ſupply the want of a ſurrender in this 
- Cale { | 
A Heard at the Rolls 10 Feb. 1732. and held that the copy- 
x hold not deviſed to charities did paſs by general words to 
plaintiff Mary, and that equity ſhould ſupply the want 
of a ſurrender, and decreed accordingly, and a perpetual 
1; unction, ; 
. Ejectment 
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Copyhold, 


Ejectment was tried before Juſtice Cowper, and a caſe 
made for the opinion of C. B. where it was held, that the 
words were ſufficient to pals copyhold, and the Maſter of 
the Rolls of the ſame opinion; and as to the ſecond point, the 
parent is the proper judge of the proviſion of his children, 
and here are no children provided for. 

Upon appeal to Lord Chancellor it was objected, that the 
copyhold lands did not paſs, and that equity ought not to aid a 
ſurrender to the prejudice of two other filters, who with 
plaintiff were heirs at law, and plaintiff better provided for 
than the two other ſiſters, excluſive of copyhold, and here 
there were other freehold lands whereon the general words 
might operate. 

Lord Chancellor faid, the rule of evidence is the ſame here 
as at law, the proper evidence of ſurrenders, or title to a 
copyhold, is the court roil, or a copy of it, or it mult appear 
they exiſted once, and ate loſt &c. and fo make way to go 
into parol evidence. 

Plaintiff has no title at law, and as to an equity title, if it 
does not appear to be a teſtator's intent to give this copyhold 
to Mary, the Court ought not to give it, but muſt expound 
and collect teſtator's intent from the words of the will. It is 
clear, that the general words (viz. of all other) will take in 
the reſt of copyhold as well as freehold, As to caſes where a 
ſurrender is not ſupplied, they ſtand upon this reaſon, that the 
intention could not be collected to give lands to uſes to which 
teſtator could not give them, but when the intention can be 
collected, though there are improper words, yet they paſs in con- 
fuderation of this Court, where, if there had been a ſurrender, 
they would have paſſed in favour of creditors &c. and was of 
opinion, that the teſtator intended to compriſe copyhold in 
the deviſe to his daughter Mary, and if he did fo, the rule is 
general, that ſuch deviſe is good to a wife, younger children, or 
creditors, but objected that Mary is not the youngelt child, 
ſhe is indeed eldeit, but piece ofa whole heir at law, and if 
ſole heir, yet it is common in caſes of portions, that the eldeſt 
is conſidered as the youngeſt if not provided for. In caſe of 
BoreugheEngliſh, the youngeſt muſt be conſidered as heir, ſo in 
Gavelkind, in regard to what does not deſcend in common, 
they ſtand in place of younger children; to determine other- 
wite would be to determine upon words, and not according to 
the nature of things. 

As to the proviſion made for Mary, he doth not know that 
the Court hath gone minutely into the conſideration of that 
&c. otherwiſe where the heir is totally diſinherited. In Boss 
AND Boss the heir had tut 61. a year, & de minimis not curat 
lex, and in ect a total difheriſon, but where there is a proviſion 
not unreaſonable, and where the heir is not left in a deſpica- 
ble condition, the Court has not gone ſo far. In Cafe of 
Bux To AND FLoD, it was laid down by Lord Har- 
court in the {ſtrongeſt terms, and there, after an eſtate tail a 
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Copyhold; 


ſurrender was ſupplied ; and here defendants claim another 
eſtate by the ſame will, and where a deviſee claims a bounty, 
he muſt take the whole, or reject the whole, according to the 
will, Decree was athrmed, | 

The quantum of a proviſion of a child is in the father's 
power and diſcretion; a man is bound by nature to provide 
for all his children, and in this caſe the father had provided 
for two, and intended to provide for the third; he intended 
to make a compleat proviſion, and give all that he had among 


his three daughters, and to leave nothing to deſcend. 


(X. e) Equity. Of Bills in Chancery as to 
Copyholds. 


1. A Suit was touching certain lands which the plaintiff 

claimed by leaſe, and the deſendant as copybeld, and be- 
cauſe the plaintiff failed in his proof, and the defendant /hewed 
his copy and ancient court-roll, proving it to be ancient copy- 
hold, the lands were decreed to the defendant according to 
the copy againſt the plairititf, his executors and aſſigns, till 
the plaintiff ſhould prove a better title, Toth. 122. cites 
Fotherington v. Edſington. | 

2. The plaintiff's bill was, for that he being a copyholder 
leaſed to the defendant for years, and the defendant hath digged 
gravel, and fold the ſame away, whereby the copyholder is 
prejudiced; the defendant juſtified, for that the copyholders 
are not puniſhable in waſte, which cauſe this Court alloweth 
not of; for though the copyholders of the manor are not 
punithable, vet the leſſee of copyholders of the manor are 
puniſhable, therefore a ſubpœna is awarded to ſhew cauſe, 
why an mjund:n ſhall not he granted for flaying his digging 
of gravel, and felling woods upon the copyhold lands. Cary's 
Rep. 89, gO, cites 19 Eliz, Dalton v. Gill and Pindor. 

3. A decree is made for the defendant to enjoy certain lands, 
as well copyhold as cuſtomary, Cary's Rep. 105. cites 21 
& 22 Eliz. Bamborow v. Alexander, 

4. A compoſition formerly made between lords and tenants 
ought to bind a purcſ aſer or an heir; ſo decreed, Toth. 111. 
cites 40 Eliz. Sterling v. Tenants of Burton, 

5. Where a bil is brought for ſurrender of a copyhold effate 
hela far lives, the lord muſt be made a party, becauſe when the 
ſurrender is made, the eſtate is in the lord, and he 1s under no 
obligation to new grant it; contra in caſes of copyholds of inhe- 
ritance, for there the lord need not be a party. Mich. Vac; 
1720, in Canc, 

6. Bill was brought for ſpecifick performance of covenants. 
The plaintiff fold the defendant a copyhold eflate of the yearly 
value of 161, (on which was timber to the value of 150/.) for 
6300. and cyvenanted to ſurrender on or before Michaelmas then 
next ; the deſendant paid 105. in part of the purchaſe, entered on the 


premiſes 


Copphold. 


premiſes, cut down timber, flrcked the land, and did every thing 
as owner, The plaintiff proved he gave natice in writing, that 
he would ſurrender next court-day, and attended accordingly ; on 
the defendant's part there were ſeveral proofs, that he was 
diſordered in his ſenſes, and though there be proof that the 
timber was of the value of 150/, yet as no cuilom is alledged 
of the tenants having power to cut it down, it muſt he accord- 
ing to the common law, by which the tenant has no power 
over it, and therefore a plain impoſition, The Chancellor 
was of opinion, it was a great v r- value, and that his cutting 
down of timber was a convincing proof of his folly, becaule 
a direct forfeiture ; but as it is, it is a matter merely at law; 
the covenant is to ſurrender at or before Michaelmas ; you 
ſay you were ready at the next court, which does not appear 
to have been before Michaelmas ; if ſurrender had been, 
action would have laid at law; bill diſmifled, Sel. Caſes in 
Chance, in Lord King's Time. 3 Mich. 11 Geo. Edwards v. 
Heather, 

7. If wendee of a copybold by articles of agreement files a bill 
againſt the copyholder for /pecrfick performance, and makes 
the /ord a party to compel him to admit according to the agree- 
ment, the Court will decree the admittance ; but there having 
been no tender of a ſurrender to the lord in this caſe, and conſe- 
quently no refuſal, the Herd was ordered his coſts, G. Equ. 
R. 188. Hill. 12 Geo, 1. in Canc. cites Sayle v. Reeves. 


(Y. e) Diſputes at Law and in Equity between 
Lord end Tenants. 


I. IT is decreed, that the defendant and his heirs ſhall from 

time to time yearly pay to the plaintiff and his heirs, lords 
of the Manor of Kenetworth, the rent of 3s. 4d. for the piece 
of ground called the Hawte, together with the arrearages 
thereof, ſince the 6 of E. 6. and ſhall henceforth do Ilie 
and ſervice to the court of the plantiff and his heirs, owners 
of the. ſaid manor, and the plaintiff and his heirs ſhall have 
and receive the fin-s and amerciaments of ſervice done by the 
tenants of the ſaid Hawte. Cary's Rep. 73. cites 6 Eliz, Fol. 
145. Litton v. Cooper, 

2. I he Court compelled the lord to admit a tenant copy- 
holder to fue at law without any forfeiture of his copy- 
—_ Mich, 31 & 32 Eliz. Fo. 21. 1oth. 65, Gravener v. 

ake, 

3. A ſuit was to compel the lord to grant a licence to let a 
copyhold, bur becauſe the 4%, ndant by ht; anjwer faid that the 
wpyhold was forfeited, the Court would not intorce him to 
grant a licence till the forfeiture was examined, 1 oth. of, 
108. cites 1592. Ballard v. Agard. 

4. A copyholder can have no 4ſſiſe 4 common againſt his 
lord, but is to he relieved in equity. Toth. 108 cites 38 & 
39 Eliz, Tenants of Petworth v. E. of Northumberland. 

Vole VI. 1 5. Altera- 
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Copphold. 


5. Alleratian of a cuſlom by conſent of lord and tenants was 
allowed in Chancery, and decreed accordingly. Lex Cuſtum. 
323. cap. 35. cites 10 july. 44 Eliz. Dyer v. Dyer. 

S. Lord of a manor was decreed to admit copyholders at a fine 

certain, which he afterwards refuſe ta do; and thereupon 
; copyholders were relieved, who were no parties to the de- 
de erce, Hard. 169, Arg. cites the Caſe of the Earl of Derby 


v. Wainwright. 
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2 certainty 
at the ſuit of all the copy holders; for thangh there be an equity in moderating an exceſſive fine, 
vet it ſeems there is none to reduce an uncertain tine to a certain one at the ſuit ot the tenants. 


2 Bulf. 236. 7. If a Grd of a manor, where the cuſtom is for a copy- 
F. C. and Hjolder to nominate his ſucceſſor, r-fuſes to admit a perſon 
* named by a copyholder to be his ſucceſſor, he cannot bring an 
the action action on the caſe againſt the lord, and has no remedy to com- 


241 | pel the lord to admit him but by order in Chancery, and the 


+ 218 does not lie remedy againſt a lord of a manor for non-admittance is only 
1 — in Chancery. Cro. J. 368. pl. 1. Paſch. 13 Jac. B. R. Ford 
+. admit; and Ve Hoſkin& 
4 . ' Coke Ch. J. a ; : F 
5 laid the plaintiff might go into Chancety.— Roll. Rep. 125. pl. 7. S. C. adjornatur. —Tbid, 
iÞ 1 195. Pl. 37. S. C adjudged, per tot. Cur. againſt the plaintiff.——— Mo. $42. pl. 1137. S. C. 
Be! reſolved that the action does not lie. 
wo. 
13 5 S. P. Toth. 8. The Court compelled a lord to admit a tenant. Toth, 
4 _— 65. Mich, or Hill. 5 Car. Newby v. Chamberlain, 
' FI 9. Morigagee of a copybeld ęſlate was relieved againſt the 
1 lerd who had got poſſeſſion, and a releaſe from the mortgager, 
1 and the court held, that though ſuch releafe had extinguiſhed 
2 the entry of mortgagor, yet the ſame ſhould enure to the be- 
1 3 nefit of him that had the former right in truſt only, and for 
| vt the uſe of mortgagee; and decreed the poſſeflion to him ac- 
„ f cordingly againſt the defendants, and all claiming under them, 
1 3M and that the lord of the manor ſhould N the profits 
1 fince his entry, deducting only his fine. N. Ch. R. 7. 5 Car. 1. 
1 Lucas v. Pennington & al. 
1 10. An iſſue as to fines of copybold, whether certain or arbi- 
3 | trary, having been tried at law, the Court would not relieve 
; Mi otherwiſe than for preſervation of witneſſes. 2 Chan, Rep. 
4 a 


76. 24 Car. 2. Smith v. Sallet. 
| 11. Tenant for life of a cid with a contingent re- 
5 mainder to his firft ſon in tail, having no fon born, and think- 
5 ing to veſt the whole fee in himſelt, buys in the reverſion in 
tes of the copyhold at 5501. but finding this would not by 
merger (the freehold being in the lord) deſtroy the contingent 
remainder, brouglit his bill to be relieved againft the ſecurity 
he had given for the purchaſe money, being deceived as to the 
He of his purchaje; per Cur, pay principal, intereſt, and 
cofts, or be diſmifled with colts, 2 Vern, R. 243. Mich. 1691. 
Milemay v. Hungerford. | | 

12. A cuſtomary tenant opened à copper mine in his land, 
and dug and ſold ore, and died, and the heir continued digging 
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and diſpoſing of great quantities out of the ſaid mine. The 
lord of the manor brought a bill againft the executor and heir 
Ver an account of the ſaid ore, and alleging, that theſe cuſto- 
mar tenants wert as copyhold tenants, and that the freehold 
was in the lord. And Lord C. Cowper held that the executor 
was liable, and diſtinguiſhed between this which was a taking 
away the lord's property, and other treſpaſſes as die with the 
perſon, as that of ploughing up meadow, or ancient paſture, 
but ſent it to law to try the right of the tenant, there being 
roof that the tenants uſed to fell timber, and dig ſtone, and 
eit. But there never having been any copper-mine before 
diſcovered in the manor, the jury could not tind that the 
cuſtomary tenant might by cuitom dig and open new copper- 
mines, ſo that, upon producing the poſtea, the Court held, 
that neither the tenant without the conſent of the lord, nor the 
lord without the conſent of the tenant, could dig in theſe mines, 
being new mines. Wms's. Rep, 406. Hill, 1717. Biſhop of 
Wircheſter v, Knight, 

13. A bill is brought by the lord of a manor to reciver a fine 
for a copyhold on a ſugge/?ion, that the defendant was admitted 
by attorney, but ſometimes pretends the attorney had no authority to 
take ſuch admittance ; the defendant anſwers as to part, and 
demurs as to relief, The demurrer held ged. 3 Wms's, Rep, 
148. Mich. 1732. North v. Strafford. 

14. A ſingle copyholder is not relievable in equity for an exceſ- 
five fine, begauſe this is determinable at law; but, to avoid 
multiplicity of ſuits, ſeveral copyholders may join to be relieved 
againſt a general fine that is exceſſive. 3 Wms's. Rep. 155. pl. 
88. Mich. 1732, Cowper v. Clerks 


For more of Copyhold in general, See Common. Court. 
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Coroner. 


(A.) His Antiquity and Qualification. 


Coronem 1. 14 E. 3. FE NACTS, That no coroner ſpall be ſhown unleſs 

— cap. 8. he has land in fee ſufficient in the ſame county 
guardians Whereof he may anſwer to all people. 
of the 
peace, and therefore the common law did not only require expert men to be coroners, but men 
of ſufficient ability and livelihood, for 3 purpoſes; 1ſt, The law preſumes that they will do their 
duty, and not offend the law, at the leaſt for fear of puniſhment, whereunto their lands and goods 
be ſubject. adly, That they be able to anſwer to the king all ſuch fines and duties as belong to 
him, and to diſcharge the country thereof, wherewith the country being their electors were 


chargeable, 3dly, That they might execute their office without bribery, 2 Iuſt. 174- 


2. The coroner, though in original later than the ſheriff, 
was nevertheleſs very ancient; he was the more ſervant or 
officer to the king of the two. His work was to inquire upon 
view of manſlaughter, and by indictment of all felonies as 
done contra coronam, which formerly were only contra pacem, 
and triable only by appeal; as alſo he was to inquire of all 
eſcheats and forfeitures, and them to ſeiſe; he was alſo to re- 
ccive appeals of felonies, and to keep the rolls of the crown 
pleas within the county, It is evident he was an officer in 
Altred's time; for that king put a judge to death for ſentenc- 
ing one to ſuffer death upon the coroner's record, without 
allowing the delinquent liberty of traverſe, This officer was 
made alſo by election of the freeholders in their county court, 
as the ſheritf was, and from amongſt the men of chiefeſt rank 
in the county, and ſworn in their preſence, but the king's 
Writ lead the work. Bacon of Government. 66, 

4 Inſt. 271. 3. His name is derived a corona, and ſo called, hecauſe he is 
Cap. 59 an officer of the crown, and hath conuſance of ſome pleas, 
cauſe he Which are called placita coronæ. 2 Inft. 31, 


deals prin» | 
cipally with fleas of the crown, or mat ters concerning the crown. 


[ 243 ] 4. Coroners in every county, and ſheriffs, were ordained 
to keep the peace, when the earls diſmiſſed themſelves of the 
cuſtody of the counties and bailiffs in place of hundreds, 
2 Inſt. 31, cites the Mirror. cap. 1. ſ. 3. 

5. A common merchant being choſen a coroner was removed, 
for that he was communis mercator. 2 Inſt. 32. 
| | 6. They 


Coroner. 243 


6. They ore of ſo great antiquity, that the'r commence- 
ment is not known; per Doderidge J. 3 Bulſt. 176, Paſch. 


14 Jac. 


(B.) His Election. 
I. Lem. 1. cap. FOORASMUCH as mean perſons and in- It gems 


10. 34. t diſcreet now of late are commonly choſen to that at this 
the office of coroners, where it is requiſite, that perſons huneft, law- mL 
ful and wiſe ſhould occupy ſuch offices 5, it is provided, that through knight is 
all ſhires * ſufficient men ſhall be choſen to be coroners »f the msjt not cauſe 
wiſe and diſcreet knights which know, will, and may beſt attend * 9 
a g a coro- 
upon ſuch offices, and + which lawfully ſhall attach and preſent net. For 
pleas of the crown, and that fheriffs ſhall have counter-rolis with il he have 


; ſuthcient 
the coroners, as well of appeals as of inqueſts of attachments, or linde ih- 
ether things which to that office belong. 


in the coun- 
ty it ſuſ- 
ficeth, although he be not a knight notwithſtanding that this ſtatute which requireth that he be a 
knight. For thoſe words are put into the ſtatute, to the intent that he ſhould have ſufficient 
within the county, and for no other cauſe, F. N. B. 164. (A.) 2 Init. 176. S. P. 
2 Hawk. Pl. C. 42, 43. Cap. 9.1. 3. S. P. 

* The office of a coroner cver was, and yet is eligible in full county by the freelolders, by the 
kinz's writ de coronatore eligendo, and the reaſon thereof was, tor that both the king and the 
country had a great intereſt and benefit in the due execution of his othce, and therefore the com- 
mon law gave the freeholders to be eleQors of him. 2 Inſt. 174. 

+ Seeing that coroners are elected by the county if they be inſufficient, and not able to anſwer 
ſuch fines and other duties in 7eſpedt of their office as they ought, the county, as their ſuperior, hall 
enſwer the ſame. 2 Init. 175. — Ibid, 466. S. P. 2 Hawk. Pl. C. 43. Cap. g. 1.8, 
. 


By this it appears that the coroner is judge of the cauſe, and not the ſheriff, and this agrees 
with our old and later books; only the ſheriffs have counter-rolls with the coroners by torce 
of this act, and therefore a certiorari may be directed to the ſheritt and coroner to remove an 
appeal by bill before the coroner, hecauſe the ſheriff hath a counter-roll; but if the certiorari 
be directed to the ſheriff only in caſe of appeal or indictment of death, it is not ſuf- 


ficient to remove the record, becauſe he is not judge of the cauſe, but has only a caunter- 
yoll. 2 Inſt. 176. 


2. 28 E. 3. cap. 6. Coroners ſhall be choſen in full counties, by 
the commons of the moſt meet and lawful people that can be found 
there, ſaving to the king and other lords, wha ought to make ſuch 
coroners their ſeigniories and franchiſes, 

3. 33 H. 8. 12. Coroner of the king's houſnold ſhall be ap- 
pointed by the lord ſteward. 

4. The writ De Coronatore eligendo lies, where a man who 
is coroner of any county dies, or is diſcharged of his office, then 
that writ ſhall be awarded unto the ſheriff, that he in full 
county by the freeholders of the county, chuſe another in 
his place, and to certify the eleCtion, and his name, who 1s 
choſe, in the Chancery, F. N. B. 163. (K.) 

5. The Fuftices of B. R. are the ſovereign coroners of the 
land. 4 Inſt, 73. cap. 7. 

6. Coroner or not coroner ſhall be tried by the country ; for 
he is choſen in the county by the country, Jenk. 90. 


I. 74. 
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2434 Coroner. 


S. P. by 7. The Chief Fuſtice of B. R. is the ſovereign coroner of 
_— all England. 4 Rep. 57. 8. by the Reporter, Irin. 30 Eliz. 
Trin. 1658. ; ; ; . 
2. 8. It is obſervable, that they % not receive their authorit 
[ 244 bro | a ry 
| from the king's commiſſion, but from the election of the county, in 
purſuance of the king's writ, iſſuing out of, and afterwards 


returned into the Chancery. 2 Hawk. Pl. C. 42. cap. 9. ſ. 5. 


(C) His Duty aud Authority. 


Before this 1. Magna Charta, 2 coroner ſhali Hold pleas of our crown. 
ſtatute the 

coroner had cap. 17. 

the lame ; ; 

authority he now hath, in caſe when any man come to violent or untimely death, ſuper viſum 
corpor:s &c. Abjurations and outlawries &c. Appeals of death by bills &c. This authority of 
the coroner, Viz. the coroner ſolely to take an indictment ſuper viſum corporis, and to take an 
appeal, and to enter the appeal, and the court remains to this day; but he can proceed no further 
either upon the ind ictment or appeal, but to deliver them over to the juſtices; and this is faved 
to them by the Statute of W. 1. cap. 10. And this appears by all our old bouks, book caſes, and 
conunual expericuce, 2 Init. 32, —lbid. 176. 5. P. 


This is un- 2. 28 E. 1. cap. 3. h. 8. Enacts, that feraſmuch as here- 
ee; tefere many felonies committed within the verge have been un- 
the death puniſbed, becauſe the coroners of the county have not been authoriſed 
of men; tor 79 mnquire of ſuch manner of felonies done within the verge, but 


the enquiry . ; 7 þ — . . x - . 
ren lc. He coroner of the king's houſe which never continues in one place, 


ny belongs by reaſon wheresf there can be na trial made in due manner, 
to the ofice | 
of the coroner of the verge. 2 Inſt. 549, 550. | 

Hereby it appears, that by the common law the coroner of the county could not intermeddle 
within the verge, but the coroner of the verge, and that if he took an indictment of the death of 
a man, it was not allowable in law; and fo it is if the coroner of the king's houſe take an indict- 
ment of the death of a man out of the verge, it is coram non judice. And if an indiftment of the 
death of a man being lain out of the verge, be taken before the coroner of the kuig's houſe, and 
the coroner of the county, and fo entered of record, it is ſuſhcient, becauſe the coroner of the 
king's houſe joined with him, who had no authority. 2 Inſt. 550. 

S. F. adjudged, Paſch. 24 Eliz. in B. R. Swirr's Casz, who was indicted before the 
coroner of the county of Middleſex, for a murder done in Tuthill in the ſaid county, which in- 
dictment being removed into B. R. he pleaded, that Tuthill was, and yet is within the verge, and 
tais wes adjudged 2 good pics, and he was diſcharged of that indictment. 4 Rep. 46. b. 


_ 5 3. Nar the felins put in exigent, nor outlawed, nor any thing 
EY Preſented in the circuit, the which has been ta the great damage of 


was not diſ- 
puniſhable; te king, and nothing to the good preſervation of the peace. 
for at this 
time it might, after the remove of the king, be inquired of in B. R. if the bench fate in that 
county, or before juſtices of oyer and terminer &. or if the coroner of the verge had taken an 
1Gqment, though the king went out of the verge, yet the indictment ought to be removed into 
B. K tor that is the center whereunto all records of that nature do fall, and there the oftence 
miglit be heard and determined. 2 Inſt. 355 | 

But thus act was made for more ipeedy proceeding ; for being removed into B. R. there ought 
to be 15 days &c. 2 Inſt. 550. 


2 S. 9. It is ordained, that from henceforth in caſes of the death 
the defend. of men, wherenf the coroner's office is to make view and wiqueſt, 


an plead. It ſhall be commanded to the coroner of the country, that he, with 


ed, that tt the coroner of the king's houſe, ſhall ds as belongeth to bis office, and | 


Hampton angel 6 
Court, wich- 4%. 


in 


Coroner. === 


in the county of Middleſex, within the verge, by inquiſtion taken before R. V. then coroner of 
the houſe of the king, and allo one of the coroners of Middleſex ſuper viſum corporis, he was 
indicted of manſlaughter, and arraigned thereupon before commiſſioners of oyer and terminer 
in Middle ſex and confeſſed the ind ctments, and prayed his clergy, Refolved, that this indict- 
ment was well taken, and within the Statute of Articult ſuper Chartas, which lays, that in caſe 
of death within the verge, it ſhall be ſent to the coroner of the county, who with the 

coroner of the houſhold of the king ſhall do his office as belongs to him; and though [ 245 ] 

it was objected that the ſtatute requires two perſons, and therefore one cannot execute it; for 
ſecurius expediuntur negona commiſſa pluribus, et plus vident oculi quam oculus; and that una 

perſona non poteſt ſapplere vicem duorum, yet in this cafe of {everal authorities it was reſolved, 

that the indictment was well taken; for the intention and meaning of the act was pertormed, and 

the miſchieſ recited in the act avoided as well as when one perſon is coroner of the houſhold, and 

the county alſo, as if they had been two diilerent perſons; for though the court removes, yet he 

as coroner of the county may proceed &c. 4 Rep. 45. b. 46. a. cites Paſch. 20 Eliz, B. K. Burgh 

v. Holerott, ——— 3 Init, 124. cap. 72. S. C. | 


S. 10. And that thing that cannot be determined before the 
eward, where the felins cannot he attached, or for other like 
cauſe, ſhall be remitted ta the common law, 
S. 11. So that the exigents, outiawries, and preſentments Hall 
be made thereupon in eyre by the cormer of the county, as well as of 
other fel;nes done out of the Verge, ; 
S. 12, Nevertheleſs, they ſhall nat mit by reaſon here to made 
attachments freſhly upon the felmmies ane, 
4. | he coroner inquires of at! thoje who are tilled felonionſſy, 
or by mijaduenture, out of ho»fes, aud who ft found the bids, 
and if they are taken, and if thev are men or women, 
little or great, and let by mainprife till the neut rare of the juſtices, 
and the name of the parties ſhall ve inrolled, as the name ot the 
coroner ſhall be. Br. Corone, pl. 90. cites 22 Atl. 94. 
5. A man was indicted bef.re the coroner in rell of the coroners, Coronersmay 
and upon this was eutiuw-d ufon the roi of the coroner; quere he appeal 


if the coroner may award proceſs of outlawry. Br, Corone, ©, 
pl. 10g. cites 27 Aſſ. 47. proceſs to the 


extzent, but 
the plea ſhall not be determined before them. Br. Corone, pl. 82. 


6. Coroner took an indie ment that a man taken for felony Br. Corone, 
was conducted to the church by certain friars, who were . © 
arraigned upon it, and becauſe the coroner had no warrant 10 
receive any indiftment unleſs upon view of the lady, or by writ ſent 
to him &c. therefore writ i//ued to the coroner to certify, if 
he had «ther warrant or not, Br. Indictment, pl. 29. cites 27 
All. 55. Oe 

7. If a man be taken by proceſs, and after dies in priſan, the 
coroner ought to ſee him, which ought to he returned by the 
ſheriſf to the court. Br. Corone, pl. 167. cites 3 H. 5. 

8. A writ iſſues to the coroners of the county to arreſt A, 39 H. 6. 41. 
the arre/t is made by one of them, or a ſervant of one of them, 
it is good; but the return of it ought to he in the name of them 


all, and a warrant made to the tervant of one of them to 


make the arreſt, ought to be in the name of all. Jenk. 85. 
pl. 65. | ; 

9. In re- diſſeiſin, error is brought, the error aſſigned is, 32H. 6.27, 
that A. who fat with the coroners, was not a coroner, and 
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Coroner. 


yet gave judgment; this is error; where two join in judg- 
ment, when one of them has no juriſdiction, it is error; by 
the Juſtices of both benches. Nemo debet ſe immiſcere rei 
alienx, ſenk. o. pl. 74. 

10. And if the arreſt was made by a ſervant of one of them, 
and it is fo returned, and the return ſays that A. made reſcous 
up:n ſuch ae made by the ſervant of one of them, upon a pre- 
cept made hy one of them, this is a bad return, and yet an 
attachment ſhall be awarded againſt the reſcuſſer, and he ſhall 
be committed to priſon, although he tenders a fraverſe to the 
ſaid return; and this becauſe of the deteſtation which the law 
has for diſobedience and force againſt the king's mandate, 
and the credit which the law gives to the ſheriff's return 
there may be a traverſe to a reſcous returned by Weſtm. 2. 
Ch, 40. lenk. 85. pl. 65. 

11. Cue coroner can hold an inqueſt upon the view of a dead 
b:dy; w coroners gt to be jurges in re-diſſeiſin; one ſerves to 
prong mee an ovlawry, but the entry ought to be in the name of 
all, and fo of all proceſs directed to the coroners. It there 
be o one coroner in the county; that one will ferve in all thoſe 
caies. ſenk 85. pl. 65. | 

12. It a man be ed, and interred before that the coroner has 
tan inguifition upon view of the body, the coroner may law- 
fully take him out of the ſepulture, to ſee the wounds, to make a 
good indictment ; by all the Juſtices, Br, Corone, pl. 166. 
cites 21 E. 4. 70, 7h | 


44 n and find thereof ſuficient 40 day; after the burial, quod nota, by all the juſtices, Br. 


Corone. pl. 


davs after the burial. 
mentions 14 days only, 


® Keitlw.67. 


7. S. P. by 
Fincux and 
Kingimill, 
and that 
though the 
procure- 
men was 
out of that 
country. 
+5. P. Mo. 


29. pl. 93 Trin. 3 El:z. Anon, 
183. accordingly. 


17 . Cites 2 R. 3 2, — 


Jenk. 162. pl. 8. cites S. C. but ſays it was 14 
: Hale's Hiſt, Pl. C. 38. cites S. C. of 21 E. 4. 70, 71. but 


13, A coroner upon an indidtment ef murder ſuper viſum cor- 


Poris, fas the murder, and that A. received the murderer after 


the Rilling, and that A. fugam fecit. This finding of the 
coroner, as to the receipt and the flight, was held void, by all 
the Judges of England, Upon ſuch indictment the coroner 
has nothing to do, except as to him who killed the man, 
The finding of the killing, and of flight, as to the man- layer, 
or, “as to the acceſſories before the fact, is good; but ꝗ not 
as to acceſſories after the fact. Jenk. 177. pl. 54. 


Dal, 32. pl. 19. S. P. agreed, and cites Stamford, fol. 


14. 23 H. 8. cap. 12, Coroner of the king's houſhold, with- 
out the aſſiſtance of any other coroner, ſhall take the inquiſition, and 


by a jury of the yeomen, officers of the houſhold, 


15. 1 2 P. & MA. cap. 13. /. 5. Coroner muſt take the 
evidence in writing, and bind over the witneſſes. 
16. The coroner had no power to take any confeſſion for trea- 
ſon, albeit the coroner had a ſpecial commiſſion from the king to 
4 it, 2 Init. 629, 


17. The 


0 


Coroner, 


17. The Mayor of London is the coroner, but he ſhall not 
pronounce judgment on out/awry, but the recorder, 8. Rep. 
126. a. in Waganer's Caſe cites D. 15 Eliz. 

18, The coroner gave evidence to the jury ſuper viſum corporis, 
but they would give up no verdict, wherefore he adjourned them 
from time to time, and from place to place, but they would 
not agree upon a verdict. Upon this a letter was ſent to him 
from Fleming Ch. J. not to take a verdict of them; upon 
which he went to the aſſizes at Hertford, and did acquaint 
the Judges with it for his diſcharge, the jurors were fined, 
and the indictment there taken at Hertford. 3 Bulſt. 173. 
Paſch, 14 ſac. the King v. I averner, 

19. If a coroner has once to do with a writ, the ſheriff can- 
„ per Lea Ch. J. Palm. 370. Trin. 21 Jac. 

20. The coroners are not the proper officers of the court 
in any other caſe but where the ſheriff is abſolutely improper, 
not where there is no ſheriff at all; if the fberrff dies, the 
coroner cannot execute &c. 1 Salk. 152. pl. 2, Paſch. 3W. 
X NM. in B. R. The King v. Warrington. 

21. Coroner need not go ex cio to take the inqueſt, but 
ought to be ſent for, and that when the body is freſh; and to 
bury the dead before, or without the ſending for the coroner, is 
a miſdemeanor. 'I he body may be aug up again, but it ought 
to be upon freſh purſuit, not at ſuch a diſtance of time, for 
it is a nuſance, and may infect people. In BARKLEY's CAskE, 
there was the leave of court for that purpoſe; per Holt Ch. 
J. 1 Salk. 377. pl. 21. Paſch. 1 Ann. B. R. The Queen v. 
Clerk. | 

22, Out of the pares comitatus one was choſe to be the 
coroner, who recorded all the pleas of the crown in the torn, 
all inquiſitions of felo's de ſe, and people coming to an un- 
timely end; and - likewiſe all outlawries ; and theſe coroners 
were in nature of comptrollers to the ſheriff, keeping a record of the 
fines and amerciements in the fheriff's court, Gilb. Hiſt, View of 
the Exchequer, 80, | 


(D) Authority. Where joint or ſeveral, And 
where the Act of one &c. is effectual, and 
ſhall bind or charge the other. 


J. A Coroner may adjudge outlawry upon exigent, Br. Re- 
torn de Briefs, pl. 42. cites 14 H. 4. 34. 
2. And one only may ſit upon the body of a man ſlain. Ibid. 
3. And one only may reſummons an appeal, Ibid. 
4. But thoſe acts they do judicially and as judges, but the 
return they do as miniſters, and therefore there ſeems to be a 
diverſity ; quere. Ibid, 


5. Note, If there are 4 coroners in one county, and a writ ,,..;.. _ 


is directed to them, if one dies, yet the other three may execute 
ihe 
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is returned the writ, becauſe there ſtill remains the greater number; but 
by the if before the ex2cution of the writ three full die, ſo that there 
— is only one remaining, he cannot execute the writ until others are 
there are cd, 14 H. 4. 39. If there are 4 coroners, and a writ is 
four of directed to them, three caroners cannot make à return of the exe- 
1 cution of the writ, 31 Aſſ. 20, But if one of them makes execu- 
return de tion of it, and the return is ail of them, there it is good; as 
rente gui if one of them only fits at the county-court on the exigent, 
MA = F. N. B. 163. (N) in the new Notes there (c) cites 14 H. 4. 
2 verdit 34. per Hank. in a Capias, & 39 H. 6. 41. 

. is not error: adjndged and affirmed in error. This was a good cauſe to ſtay the 
trial, but not after trial to reverſe judgment; and this caſe is now aided, if need be, by the 
Statute of Jcofails, Jenk. 338. pl. 85.————Cro. J 383. 18 12. Mich, 13. Jac. B. R. in the 
Exchequer Chamber, Lamb v. Wiſeman, 


Do IF rit iſſued t the coroners of the county of S. to arre/1 I, 

. and ]. 6. One of the coroners of the county aforeſaid re- 
3 the writ in his tun name only, viz, that he had precept to 
A. his ſervant ts take him, aud he took him, and reſcous was made 
by F. C. and R. upon which attachment iſſued againſt them, 
and they were taken, and the attachment returned, and after 
it was awarded that the reſcuers ſhould go to the F leet ; but 
by the Reporter this is as upon ſuggeſtion made to the Court, 
and not as upon the return; for it was agreed, that the return 
is _ my quod nota, Br. Retorn de Briefs, pl. 66. cites 

6. 

4 248 ] 25 54 a —— ef two coroners is good, though there are 
four coroners in the county; contra of their T return; for this 
ſhall a by all the coroners. Br, Corone, pl. 200. cites 
4E. 4 

6 Mod. 37. 8. 5 be againſt C. and D. coreners of the county of Nor- 

Mich. 2 folk, the plaintiff declared, that he had recovered againſi N. 

_ — feeriff of the ſaid county, bool. and that a Ca. Sa. was directed 

Holt Ch. J. t9 the afendants, who arreſted him, and ſuffered him to eſcape. 

if there are The defendants plead ſeverally Ni debet, and upon the trial it 

See; appeared on the evidence, that the writ was delivered to D. 

being a Oy, and he only in perſon arreſted N. and that C. had no notice. 

beggar, fuf- ner had given any aſſent to it; nor did it appear, that any return 

3 © was mad: to the urit; but upon the trial Holt Ch. J. becauſe 

very hars the coroners are but one officer in this miniſterial office, di- 

to charge refed the jury to find for the plaintiff, but afterwards, for 

So maT the hardſhip of the cafe, and di fficult y of the matter, he ſigned 

be faid the a bill of exceptions at London, compriting ail this matter, 

eaſe came upon Which it was argued for the defendant, that he ought 
betore mn not to be charged for this act of his companion, done with— 
once, and 

he would Out his knowledge, for though in truth they both make but 

rot wke one officer, and ought to join in all miniſterial acts, yet in 

upon 21a this perſonal tort done by his companion, without his Know- 
© CEtere 

mine it, ledge, the charge ſhall lie on him only who did the wrong, 

mough his as in 3 Cro. 1 175: the under-ſheriff who imbeziled the writ is 


brother Le- only chargeable, though the —_— alone is the officer 
Vas te parts, ol 


Coroner. 


248 


df the court. But it was argued e contra, that both being that he 


but one officer, the act of one is the act of both, and both 
chargeable, and ſo is 1 Mod. 98. NAYLER v. SHARPLEY, 
where the Court fo inclined. Treby Ch. J. here inclined for 
the plaintiff, Powell inclined for the defendant ; Rookby du- 
bitavit, & adjornatur ulterius arguend, 3 Lev. 399. Trin. 
6 W. & M. in C. B. Tailour v. Clerke and Denny. 


would have 
over- ruled 
him in the 
exception, 
and faid, 
chat the caſe 
bad been 
argued 
ſcveraltimes 


in C. B. but adjudged; but the Court thought it hard to charge the other. The report ſays, 


ſee BUr cu AND PoarER's CAs E, in time of the late king. 
in B. R. Butcher v. Porter is a D. P. Carth. 243. S. C. is a D. P. 
is a D. P. — Lord Raym. Rep. 217. S. C. cited by Holt Ch. J. but not S. P. 


(E) Inquiſitions before him. 


1. 45 . 1. Coroner cueht to erquire theſe things; firſt, he 

cap. 2. f. 1. ſhall go to the place where any man is in, 
or ſuddeniy dead, or wounded, er where honjes are braten, or where 
treaſure is ſaid to be found, end fhall command 4 rf the next towns, 
or 5 cr 6, to appear befire him in ſuch a place; and when they 
are come, the coroner, upon the oath of them, fall enquire if they 
know where the perſon was firſt ſlain, whether it were in any 
hauſe, field Sc. and who were there, Likewiſe it is to be enguiret, 
who were culpable, either of the act or of the force, and who pre- 
ſent, and of what age they be, (if they can ſpeak and have diſcre- 
tion.) And as many as ſhall be found culvabie by the inqueſt ſhall 
be committed to gas!, and ſuch as fhall be found there, and be not 
culpable, Mall be attached until the coming of the Fuſtices, and 
their names ſhali be written in the rails, If any man be fliin ſud- 
denly, which is found in the fields, or in the words, firſt it is to 
be ſeen, whether he were ſlain in the ſame plice or nat, and if he 
were breught there, they ſhall do as much as they can to foli/mw their 
fleps that brought him, It Hall be enquired alle, if the dead per- 
fon were known, and where he lay the night before; and if any be 
found culpable of the murder, the coroner ſhall go to his houſe, and 
enquire what goods he hath, and what corn he hath in his grange; 
and if he be a freeman they ſhail enquire what land he bath, and 
what it is worth yearly, and what crop be hath upmn the ground, 
and thry ſhall cauſe all the land, corn, and gad to be valued, and 
delivered to the this, which ſhall be anſwerable tefore the 
Fuitices ; and likewiſe of his freehold, how much it is worth 
yearly, and the land ſhall remain in the King's hands until the lords 
of the fee have made fine fer it. And theſe things being enquired, 
the body ſhall be buried, 


1 Salk. 94. Hill. 4 W. & M. 
Show. 499. S. C. 


Exception 
was taten to 
an inqui i- 
tion before 
a corone, 
becauſc it 
ID rot ford 
per a- 
mentun fire 
bor: mM . 25 
galium He- 
miu um . 
larun provxte 
me aljacine 
trum but onty 
ſays probo— 
rum & lega- 
[249 
hum homi- 
num de pa- 
rochia e 
Arxmmpjler, 
whereas the 
Statute 4 E. 
1. intituled 
Ofiacum 
Coronatoris 
enacts, that 
ſuch nqueſt 
ſhall be tak. 
Ell by 4 ot 
the next 
vills at leaſt 
and that fo 
was the 
common 
law. and 
cited Britton 
7. 3. 5 
the court 


over-ruled this exception, becauſe they will intend that the inquiſition was of the next wills ace 
cording to the ſlatute, but the coroner is not bound to return it particularly. Sid. 204 Trin. 16 


Car. 2. B. R. The King v. Croſs and Dabbyn. 


Poph. 209, 210. Hill. 2 Car. B. R. the 


ſame exception taken, and day was given to the Attorney General to maintain the inquiſition; 


but the indictment was afterwards quaſhed, eſpecially for another exception, 


A coroner's inqueſt found B. felo de ſe, it was objected upon 4 E. 1. De Officio Coronatoris, 


by which it is enacted, that the inqueſt ſhall be taken by men villarum proxime ad jacentium, 
which this was not, but by men villarum adjacentium, and this ſtatute being made to prevent a 


miſchict, which was before at common law, ought to be ſtrictiy purived, or elſe it is made to 
no 
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no purpoſe; to which it was anſwered, and fo adjudged, that it is not requiſite to ſhew, that 
the jury were m-n of the vills proxime adjacentium, for it ſhall be ſo intended till the contrary 
is ſhewn, that an inquifhtton ſuper viſum corporis might be taken at common law before the: 
coroner, and then it is villarum adjacentium, which ſhall be intended proxime adjacentium, and 
upon view of 148 precedents accordingly all the Court agreed, that the inquibtion wes well 
taken; and judgment that it be filed. 2 Sid. 90. 101. 144. Hill. 1658. Berkley's Caſe. 

It is obſervable, that this ſtatute being wholly directory, and in aſhrmance of the common 
law, doth neither reſtrain the coroner from any branch of his power, nor excuſe him from the 
execution of any part of his duty, not mentioned in it, which was incident to his office before ; 
and from hence it tollows, that though the ſtatute mentioned only his taking enquiries of the death 
of perions ſlain or drowned, or ſuddenly dead, yet he may, and ought to enquire of the death 
of all perſons whatſoever who die in prifon, to the end that the publick may be ſatisfied, whee 
ther {uch perſons came to their end by the common courſe of nature, or by ſome unlawtul violence, 
or unreaſonable hardſhips put on them by thoſe under whoſe power they were confined, 2 Hawke 


Pl. C. 47. cap. 9. 1. 22. 

And the like reafon alſo ſeems to be the beſt ground of the reſolution which we find in ſome 
books, that there is no neceſſity that it ap pear in a coroner's inqueſt, that it was taken by the 
oaths of perſons of the next adjacent towns, but that it is ſufficient to ſay that it was taken by the 
oaths of lawful perſons of the county, inaſmuch as ſuch inquiſitions being good before the iaid 
fatute, which is wholly declaratory, mult needs be fo ſtill, but it ſeems that it ought to appear 
in every ſuch inquifition, at what place, and by what jurors by name it was taken, and that ſuch 
Jurors were {worn, and that the reaſon given in ſome books that ſuch inqueſts ſnall be intended 
to have been taken by the men of the next towns ſeems very harſh, 1t it be ſuppoſed neceſſary to 
be taken by ſuch perſons; for that ſuch intendment would be contrary to the general rule of the 
law, which will not futter any material part of an indictment to be taken by intendment. 2 Hawk, 


Pl. C. 47. cap. 9. ſ. 22. 


S. 2. In lite manner it is to be enquired of them, that be drowned 
or ſuddenly ſlain, whether they were drawned, ſlain, or flrangled, 
by the ſign of the cord about their necks, or any other hurt found 
upon their bodies; and if he were not ſlain, then cught the coroner 
to attach the finder, and all other in the company, A coroner alia 
ought to enquire of treaſure found, who were the finders, and wha 
is ſuſpected thereof; and that may be perceived where one lives 
ritoufly, haunting taverns, and hath ja done of long time, here- 
upon he may be attached for. this ſuſpicion by 4 or 6, or more pledges, 
Further, if any be appealed of rate, he muſt be attached if the ap- 
peal be freſh, and they fee an apparent jien by effuſton of tiitd, or 
an open cry made, and ſuch ſhall be attached by 4 er b pledges if 
they be found. If the appeal were without cry, or without any 
maniſeſt ſign, 2 pledges ſhall be ſufficient, Upon appeal of wounds, 
eſpecially if the wounds be mortal, the parties appealed ſhall be taken 

[ 250 and kept until it be known, whether he that is hurt hall recover or 
not; and if be die, the defendant ſhall be kept, and if he recover 
they ſhall be attached by 4 or 6 pledges, If it be of a maim, he 
ſhall find more than 4 pleages ; if it be of a ſmall wound 2 pledges 
ſhall ſuffice. Alſo, all wounds ought to be viewed, the length, 
breadth, and deepneſs, and with what weapins, and in what part 
of the body the wound is, and het many be culpable, and how many 
Wounds there be, and who gave the wound, all which things muſt 
te enrolled in the roll of the coroners, Moreover, if any be ap- 
pealed as principal, they that be appealed of the force ſhall be at- 
tached alſn, and kept until the principal be attainted, 

Where 2 2. 3 H. 7. cap. 1. Every coroner, upon view of the dead body, 

jw) f - of ſhall enquire of the perſon that bath done the death or murder; alſo 

— the of their abetters and conſenters, and who were preſent when it was 

ren ofa done z and the names of the perſons ſo preſent and found fhall inroll 


coroner, a | 
5 and certify. 


to 


Coroner. 250 


to find who killed him, or that he killed himſelf; or they may find that he who is named in the 
indictment killed himſelf ſe defendendo. Jenk. 202. in pl. 24. cites 37 H. 8. Er. N. C. 297. 


3. When one is lain in the day-time, and the murderer eſca pet 
untaken, the townſhip that ſuffers it ſhall be amerced, and the coroner 

ſhall enquire thereof upon the view of the body dead, 

4. Alſo juſtices of the peace have power to enquire of eſcades, 
and to certify them into B. R. ard after the felonies found the 
coroners ſhall deliver their inquiſitions before the juſtices of the next 
goal delivery there, who ſhall proceed againſt the murderers, or elſe 
certify ſuch inquiſitions into B. R. 

5. In caſe of homicide no goods are forfeited till it be law- 
fully found by the oath of 12 men that he is felo de ſe, and 
this belongs to the coroner ſuper viſum corporis to enquire 
thereof, and if it be found before the coroner ſuper viſum 
corporis, that he was felo de fe, the executors or adminiſtra— 
tors of the deceaſed ſhall have zo traverſe thereunto. 3 Inſt, 

34, 35. cap. 8, 

6. As the ſheriff may in his tourn enquire of all felonies * Upon ex- 
by the common law, ſaving of the death of a man, fo the ny . 
coroner can enquire u felony, but that of the death if a man, = — 

and that * ſuper viſum corporis. He ſhall enquire allo of the che inquifi- 


eſcape of the murderer, of treaſure trove, deodands, and wrecks — 
y quathed. 


of the ſea. 4 Inſt. 271. cap. 59. | Poph. acg. 
210, Hill. 2 Car. B. R. Anon. 


7. Inquiſition ſuper viſum corporis was held to he void, 
becauſe it was net alledged where the inquiſition was taken, nor 
by what perſon, nor their name's, nor that they were ſworn, 
Cro, E. 31. pl. 4. Trin. 26 Eliz. B. R. Pinner's Cafe, 

8. An inquiſition of murder was taten before T. D. coroner 
/ the Lord Berkley, but ſbeued not that he was coroner of the 
county, or of what liberty; nor was it ſhewn how the Lord 
Berkley can make a coroner, by patent or preſcription; and the 
indictinent quod percuſſit cum gladio without ſaying felonice ; 
and for theſe cauſes the indictment was diſcharged, Cro. E. 
193. pl. 7. Mich. 32 & 33 Eliz. B. R. Dearing's Caſe, 

9. Inquiſition finding that the perſon was poſſeſſed of a eaſe 
generally as . continuing, without ſhewing the certain be— 
ginning and determination, is good enough, and the ſafeſt 
way. For finding the date wrong vitiates the ſale, Cro. 
E. 584. pl. 13. Mich. 39 & 40 Eliz. B. R. Palmer v. Hum- 

hrey. 
: x Inquiſition was taken before the coroner in Oxford- [ 251 J 
ſhire upon the death of the Earl of B. and being removed Oro. J. 635. 
into B. R. it was moved to quaſh it, for that it was preſin- 55 _— 
tatum exiſtit per juramentum A, B. C. naming the reſt of the jury, B. R. Fran- 


but omitted ( proborum & legalium hominum) nor did it fay, quod ©is Oily's 
ſeipſum pereilſit. Dodderidge and Haughton held it inſuff- cad, 24 
cient for both reaſons, and though the indictment is virtute ſeems to be 
officii by the coroner, yet he is bound to the rule of the law 3 


reaſons the 


in the execution of his office, and cannot impannel outlaws 
an 
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Coroner, 


and villains, and the words in the writ commanding the 
lheriff to enquire per ſacramentum proborum & legalium ho+ 
mium, ſhew that the law intended of what condition it 
thould be. Palm. 282. Paſch. 20 Jac, B. R. the Earl of Berk- 
ſnire's Caſe. . HE 


Ciicharged 
upon that motion, without day given, becauſe it was ſaid they were very clear. 


11. Inquiſition before the coroner found, that S. H. paſſmg 
a bridge between IF”, and B. in Com. H. by reaſon of a breach in 
the bridge, fell into the river, where he was drowned, and that 
the bridge is in the will &c. and in the magno decaſu by default 
ef the inhabitants there; it was held, that the coroner may 
find ſuch a nuſance as occaſions the death of a man, and that 
the townſhip ſhall be amerced thereupon, but becauſe it was 
not found that the town was bound to repair this bridge, the 
indictment, as to that, was quaſlicd. Allen 51, Hill. 23 Car. 


B. R. Samuel Hall's Caſe. 


Mod. 82. 2. NM. B. of Gray's-Inn being drowned in a ducking- 


pl. 47. pond, the cerener's ingueft found him ſelo de ſe, but upon ſeveral 
13 affidavits produced, that he was diſtempered in his head, the Court 
the Caſe of Was moved, that the inquiſition might not be filed, eſpecially 
Miles Bartly ſince the cæraner would not ſuffer any witneſſes to be examined 
the inquii- in the behalf of the adminiltrator of B. to prove that he was 
tion was not „ . . 

fled. and 4diftempered in mind, and for that reaſon they granted a new 
that that was trial; but becauſe the inqueſt could not be ſuper viſum cor- 


the reaton poris, it was ordered, that the inqueſt ſhould be made by b of the 


why a uc 


one was Jormer jury, of which they were 18; that 14 of them had found 


7 him fels de ſe, but 4 diſſented, jo 3 M thoſe 4, and 3 more of thoſe 


ale's Hiſt. % bad found him guilty, and 6 new jurors were appointed, and 


I. of th | ; 1 
= b 1h that they ſhould have counſel and witneſſes on bath fides, which 


cites S. C. ought to be done by all coroners, ſince the law has fo great 
anc Fe regard to inquiſitions taken before them, that they are not 


ſays he re- £ 3 
ack it traverſable; and it was inſiſted for the adminiitrator, that this 


was ruled, new inquilition might be taken before the Ch, ]. who ad- 


—_—_— mitted, that he could do it in any place, he being chief 


cueſt before Coroner of England, but would not grant that part of the 
the coroner motion, becaule it was the ignorance of the coroner not to 
ſuper YEW hear any witneſſes againſt the king, and not any miſbehaviour 


corpuris, We 
wherein the Of him in his office, which was the occaſion of this complaint; 


party was thereupon the jury proceeded before the coroner, and upon 


found f©'9 this 2d inqueit he was found felo de ſe, 2 Sid. 90. 101. 144. 
de ſe, the 5 „ 

inquiſuion Hill. 1658. Berkley s Cale. 

was quaſhied 


in B. R. becauſe upon examination it appeared, that the coronet refuſed to let the jury hear wit - 
neſſes on the part of him that was deed, to prove that he was not felo de ſe, for the coroner 
ought to hear evidence on both ſides, partly becauſe it was doubted that the inquiſition in this 
caſe is concluſc, and a convidicn, and not traverſable, and the court of B. R. who are the 
ſovereizn coroner, did ſet aſde that inquiſition, and ordered the coroner to inquire de nova 
ſuper viſum corporis, becaule the body was yet to be viewed, 8. C. cited 2 Hale's Hitt, 


FI. C. 60. 


13. It 


Coroner, t251 


13. It was moved to amend an inquiſition taken by the coro- Sid. 259. 
ner in York ſuper viſum corporis; the Court ordered that P* - In 
the coroner attend ſuch a day, and amend it in court in all B L 
points but the matter of the verdict, Sid. 225. pl. 18. Mich, King v. 
16 Car, 2. B. R. The King v. Harriſon. ee 


ter ſeveral 

motions 1t 
was agreed, per Cur, that all matters of form may be amended in the office of the coroners, but 
not matters of ſubſtance. 


by 


14. Where a coroner omits to enquire, B. R. as ſupreme [252 
coroner throughout England may enquire, or may make 
commiſhoners to enquire, or commiſſioners of oyer and ter- 
miner may enquire; but then it is not ſuper viſum corporis, 
and therefore may be traverſed, Per Cur, Vent. 182. Hill. 
23 & 24 Car. 2. B. R. Stanlack's Caſe. 

15. A motion was made to quaſh an inquilition taken 
before the coroners ſuper viſum corporis of one that killed 
himſelf, which found that he was Al de ſe; but the Court was 
informed, that the party was non came mentis, and that there 
had been an nůdue practice by the coroner, of both which great 
proof was made, an] upon that it was guaj/ved, Vent. 352. 
Mich, 32 Car. 2. B. R. Anon. 

16. The defendant was le de ſe, and the coroner's inquelt , 
found him a lunatic#, and now, Mr. Jones moved for a meizus 
inquirendum, but it was denied, becauſe there was no defect in 
the inquiſition ; but the Court told him, that it he could pro- 
duce an affidavit that the jury did not go according ta their evi- 
dence, or of any indirect proceedings of the coroner, then they 
would grant it; but it was afterwards quaſhed, becauſe they 
had omitted the year of the king, 3 Mod. 80. Paſch. 1 Jac, 2. 
B. R. The King v. Hetherſall. 

17. If a coroner's inqueſt is gua/hed, he mult take a new Carch. 78. 
one ſuper viſum corporis, but if a melius inguiren lum is granted 8 
ub @ male ſe geſſit of the coroner, the new enquiry mult be S. C. - 
before the ſheriffs or commiſhoners, upon aihdavits, and not 3 Med. 238. 
ſuper viſum corporis, becauſe none but a coroner can enquire ** ** 
ſuper viſum corporis, and he is not to be truſted again. 1 Salk, 

190. Mich, 1 W. & M. in B. R. The King v. Bunney. 
18. Caption of an inquilition is not to be amended; per Aſtry 3 Mod, 


* 


: „Hill. 
and Cur, Comb, 70. Mich. 3 Jac. 2. B. R. Anon. 4 M. 
The King v. the Warden of the Fleet, 


19. It was moved to quaſh an inquiſition taken before a 
coroner, whereon the jury find that a pf in the highway was 
unica cauſa movens ad mortem, and he excepted to it, becauſe 
it was nos certe credimus eſſe cauſam mortis, whereas it ought to 
be certain, and therefore it was quaſhed. 12 Mod, 112. 1 ill, 

8 W. 3. Anon. | 

20. The coroner ought to accept ſuch a preſentment as the jury 
mates; Per Cur. abſente Holt h, J. Comb. 386. Mich, 
$ W. 3. B. R. Smith's Caſe, 

21, A 
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Coroner. 


21. A perſon having killed himſelf, as there was reaſon to 
believe, feloniouſly, for that he had made a formal will juſt 
before, and the coroner having ſworn the jury to enquire, find- 
ing the evidence given very ſtrong, took off ſome of the ingueſt ; 
and per Holt, it is not in a judge's power to take off a jury- 
man after he was ſworn; and though this coroner be a weak 
ſilly man, yet that is no reaſon why there ſhould not be an 
information againſt him, for ſuch men muſt learn, they muſt 
not thruſt themſelves into offices; and the return of the in- 
quiſition, finding the deceaſed non compos, not being filed, 
it was quaſhed, per Cur, 12 Mod. 423. Paſch. 13 W. 3. 


The King v. Stukely, 
22. And Holt cited a CASE oF ONE Comms, who had killed 


himſelf at Highgate, in the year 1655, and the inqueſt was 
ſet aſide for practice. 12 Mod. 493. | 


[ 253] (F) Traverſe of Inquiſitions before him. 


® For this 1. THE Aying for felony found before the * coroner upon the in- 
is an an- dict ment is not traverſable; contra of ſuch flying found 


8 upon indictment before commiſſioners, for they ought not to en- 


crown. Br. quire of this before arraignment. Br. Traverſe per &c. 383. 
— cites 36 H. 6. 31. 


per &c. 
pl. 229. cites 6 E. 4, 3. 


The Court 2. The coroner's inqueſt found A. ſels de ſe; his executors 
mclined, R 8 
prayed that they might traverſe it, which was granted by 


hat an 
— Hale, Twiſden, and Wild, ſilente Rainsford, for the coro- 
finding a ner's inqueſt finding felo de fe is traverſable, though fugam 


_ fecit is not. Afterwards the inqueſt was quaſhed for want of 


de ſe was 5 2 . 
traverſable; the word * murdravit, and a new inquiſition was appointed 


_ to be taken before juſtices of peace. 2 Lev. 152. Mich. 
— 27 Car. 2. B. R. The King v. Aldenham. 

an inquiſi- | 

tion that finds a fugam fecit is not traverſable, is, becauſe all the parties that were preſent at the 
death of the party arc bound to attend the coroner's inqueſt, and their not appearing there is 
a flying in law, and cannot be contradifted ; but that reaſon does not hold in a felo de fe. 
Freem. Rep. 419. pl. 556. Mich. 1675. Anon. It was held, that an inquiſition found 
of a felo de fe was traverſable, though my Lord Coke holds the contrary, and it being removed 
hither by certiorari, they were admitted to traverſe it. Freem. Rep. 443. pl. 608. Mich. 1676, 
Treton's Caſe. But Salk. 377. pl. 21. Paſch. 1 Ann. B. R. in Cale of the Queen v. Clerk, 
the Court held, that ſuch an inquiſition would be good without the word murdravit, and that ſo 
is Dams TALES Cast. 7 Mod. 16. The Queen v. Clerk. S. P. by Holt Ch, J. 


But an inquiſition, before the coroner taken ſuper viſum corporis that finds the perſon was felo de fe, 
ugam fecit in an inquiſition before the corouct 


& non compos mentis may be traverſed ; but the f | 
cannot be traverſed : reſolved per Cur. Vent. 278. Hill. 27 & 28 Car. 2. B. R. Anon, 


3. The coroner's inqueſt ſuper viſum corporis found that P. 
felonioufly threw himſelf into a river, and therein ſeipſum emergit, 
& ſic ſeipſum occidit & murdravit; but becauſe (mergit) is get- 
ting out of, and not drowning himſelf in the water, the in- 
quiſition was quaſhed, after the party had been dead and 


buried two years; but becauſe the man had been dead and 
2 | buried 


Coroner. 


buried ſo long that there could be no view, the Court held 
that it might be ſupplied by a commiſſion of enquiry, and it 
was ruled that his death ſhould be preſented at the next aſſizes 
&c. and the inquiſition traverſed and tried at the ſame aſſizes. 
2 Lev. 140. Trin. 27 Car. 2. B. R. The King v. Parker. 

4. Inquiſition of a felo de ſe was returned hither by cer- 
tiorari, and it was moved for a melius inquirendum, on aff- 
davit of melancholly and diſtraction, but denied, and held by the 
Court not grantable unleſs there had been ſome irregularity in 
the caption of it, and ordered the adminiſtrator to traverſe 
the inquiſition, as is uſual in the Exchequer in caſes of in- 
queſt of office, as talis yenit & queritur ſeipſum colore &c. 
gravari & minus rite &c. And agreed by all the Bench, that 
he might do ſo; but held by ſome of the Bar, that it is not 
traverſable; upon an action for goods of the deceaſed's it 
will hold good, and cannot be traverſed, 2 Show. 199. 
Paſch. 34 Car. B. R. The King. v. Ripley. 


2 Jo. 198. 
Ripley, 
alias, Old- 
ficld's Caſe, 
S. C. the 
Court did 
not approve 
this courſe 
of a melius 
inquiren- 
dum, be- 
cauſe this 
inquiſition 
was traver- 
ſable as well 
as an inqui- 


ſition againſt 


another for murder, and it was ſaid, that Lord Ch. J. Hale had declared here that he was of 
this opinion ; and therefore the Court adviſed the adminiſtrator of Ripley to remove the inquiſi- 
tion hither by certiorari, and then to ſuggeſt himſelf to be grieved by it, and fo to bring the 


matter and truth of the inquiſition into judgment. 
and ſays, that the lord of the manor had uſed art in obtaining the verdict. 


5. An inquiſition on a melius inquirendum is traverſable, but 
not an inquiſition ſuper viſum corporis. Carth. 72, 73. Mich. 
1 W. & M. in B. R. cited the Caſe of the King v. Heather- 
ſall, and this agreed by the Court to be good law. 


(G) Puniſhed for Miſdemeanors in his Office 
in Civil Caſes. 


1. NOTE ; an attachment was awarded againſt the coroners 

of York, becauſe A. was 59. exa#us, but they would 
not give judgment of the outlawry, and an affidavit of that 
was made, And Millington, an ancient attorney ſaid, that 
the coroners of Stafford for ſuch an offence were fined every 
one 101, but after the judgment of the outlawry pronounced 
they may ſlay the return of the exigent for to be adviſed, if the 
caſe requires, Noy. 113. Trin. 2 Jac. C. B. Anon. 

2, In caſe again/t 4 coroners, for that ]. S. was outlawed at 
the plaintiff's ſuit, and a capias utlagatum delivered to the coro- 
ner, and though they might eaſily have arreſted him, and that 
he was once in company with one of them, falſely returned a non eft 
inventus. It was objected, that the action ought not to be 
brought againſt all tour, for it was faid the writ: was de- 
livered but to one, and the allegation was, that the plaintiff 
was in company with one of them &, But it was anſwered, 
that all four made but one officer, and beſides, they all joined 
in making the falſe return; and judgment for the plaintiff niſi. 
Freem. Rep. 191, 192. pl. 195. Paſch. 1675. C. B. Nay- 


lor's Caſe. 
Vor. VI, U (H) Where 


Skin. 45. pl. 16, S. C. accordingly ; 
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(H) Where Writs ſhall be directed to t 


Coroners. ; 


I. FE ATENDI facias upon a ſtatute merchant iſſued, and 

the ſheriff did not return the writ, and the party made 
thereof ſuggeſtion, and prayed writ. to the coroners, and could 
not have it, but only a re-exent. Br. Statute Merchant, pl. 
34. cites 27 E. 3. and Fitzh. Suggeſtion 20. 

2. If the ſherrff does not ſerve *he replevin at the pluries, pro- 
ceſs ſhall iſſue to the coroner;, and there the ſheriff has loſt 
his power to ſue any procels in it after, by the beſt opinion. 
Br. Office and Off. pl. 43. cites 43 E. 3. 26. 

Br. Reple- 3. Where the ſheriff does nothing in replevin at the alias, nor 
vm pl.9- at the pluries, proceſs ſhall iſſue to the coroners to attach the ſheriff, 
——8Br. and to make replevin. Br. Proceſs, pl. 21. cites 43 E. 3. 26. 
Wither- 4. Note, that proceſs airefed to the coroners to ſerve, this 
— — ought to be ſerved by all the coroners; but where they are to 
8. 46. give judgment, the judgment of two of them ſuffices where 
| they are four; for in the one cafe they are judges, and in the 
other only miniſters. Br. Proceſs, pl. 172. cites 14 H. 4. 34. 
[ 255 J 5. Proceſs ſhall not be made to the coroners where there is 
IT. ws ſheriff, or where the ſheriff is dead; for the ſheriff is an 
24 _ officer immediate to the court, for proceſs ſhall not iſſue to 
6. C. the coroners unleſs in ſpecial caſe; as where the plaintiff ſays, 
that the ſheriff is his couſin, and prays proceſs to the coro- 
ners, and the other does not deny it, there proceſs ſhall iſſue 
to the coroners, and otherwiſe not. Br. Proceſs, 70. cites 
22 H. 6.51, By all the Juſtices. 

6. If a heriff of a county in a city be in contempt, the attach- 
ment is to go to the coroner, and not to the mayor or chief 
officer of the corporation in ſuch city or town, and if the 
offender be out of his office, the attachment ſhall be directed 
” the new ſheriff, 2 Vent. 216, Mich. 2 W. & M. in C. B. 

non. 


It one or 7. In the caſe of 2 coroners, if the one be challenged, the 


three are other muſt act, and yet both make one officer. 1 Salk, 


dat 152. pl. 2. Paſch. 3 W. & VI. in B. R. in Caſe of the King 
others may and Queen v. Warrington. 


exccute the 
writ, and one coroner may do an act alone in the name of the whole, and ſet the names of the 


others thereto, Arg. it 1s agreed ſo in the books. 2 Show. 286. pl. 283. Paſch, 35 Car, 2. 
B. R. in the Caſe of Rich v. Player. | 


(1) Diſcharged and Removed. For what Cauſe, 
and How, And what ſhall determine his 
Office. 


Br. Com- 1. A Coroner ts not made by commiſſion but by writ, and when 


— oh a he is elected by writ, it is returned in Chancery, and 
0 — is @ judicial af? of record, and therefore when the king dies 


this 


Cotoner. 


this ſhall remain, where all manner of commiſſions ceaſe by 
demiſe of the king, as commiſſions of juſtices, and the like; 
but judicial acts ſhall remain, and ſo the coroner Hall remain 
till be be remwed by writ of the king, Br. Office and Off. pl. 
25. Cites 4 E. 4. 43. and 44. | 


S. C. axccordingly.———-2 Hawk. Pl. C. 3 cap. 1. f. 11. S. P. and Ibid. 49. 
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Br. Corone, 
pl. 200. 
cites S. C.— 
F. N. B. 
163. (N) in 
marg. of 
the laſt edi- 
tion cites 


cap. 9. ſ. 5. 


S. P.—-2 Inſt. 175. S. P. — Dal. 15. pl. 7. Anno 1 Mar. S. P by Portman, and not denied 


by Bromley Ch. J. and cites D. 1 Eliz. fol. 152. pl. 2. accordingly.— Lev. 12 


Car. 2. B. R. the S. P. reſolved accordingly, 


2, On a ſuggeſtion that a coroner had not ſufficient lands 
within the hundred, a writ iſſued to chuſe another, and one 
was choſen, Rhodes and Windham, held that this is a good 
diſcharge; though F. N. B. 163. (N) ſays, that he ought to 
be diſcharged by writ. Godb. 105. pl. 123. Mich. 28 & 29 
Eliz. C. B. Anon. 

3. The coroner ſhall be diſcharged of his office by the king's 
writ ſent unto him, and thereupon ſhall iſſue another wr:t 
directed unto the Jheriff to chuſe a new coroner, and that writ 
hall recite the cauſe of the diſcharge of the other coroner, F. N. 
B. 163. (G) 


4. If a coroner is in a languiſhing condition, or ſo broken with 
oll age that he cannot exerciſe the office, or becomes paralytick, it 
is good cauſe to remove him. 8 Rep. 41. b. in a Nota of the 
Reporter, 


O. Mbch, 15 


But this 
cauſe is not 
traverſable. 
Ibid. in the 
new notes 
there cites 


(b) Rep. 
8. 


8 

F. N. 
163. (N) 
there is a 
writ to that 
pu poſe. 


2 Hawk. Pl. C. 44. cap. 9. ſ. 12. S. P. 


5. If a coroner be diſcharged of his office by falſe ſuggeſtion, 
by the king's writ directed to the ſheriff, then the party may come 
into the Chancery, and require a commiſſion to enquire of the ſaid 
falſe ſuggeſtion, and to return the . before the king 
into the Chancery, and if it be found to be falſe, then the 
king may make a ſuperſedeas to the ſheriff, that he do not 
remove the coroner if &c. and if he be removed that he 
ſuffer him to exerciſe his office as he did before F. N. B. 
164. (D) 


(K) Puniſhed. 


1. 3 H. 7. A Coroner ſhall not be remiſs, but ſhall duly execute 
cap. 1. his office according to law, in pain of 5l, and 
ſhall have for his fee, (upon view of the body) 135. 44, of the 
goods of the murderer, if he have any; if not, then out of ſuch 
amerciaments as ſhall be ſet upon the townſhip that ſuffered the 
murderer to eſcape, 
2, 1 H.8. cap. 7. + mar of aſſiſe and peace have power to 
enquire of and puniſh the defaults and extortions of coroners. 
3. The coroner is to return his inquiſition at the next gaol 
delivery, and becauſe he did 172 the Court diſcharged him, 7 
2 | et 
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Thel. Dig. 19. Lib. 1. cap. 22. 1.2. refers to 5 H. 7 
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ſet a fine of 1001. upon his head, they having found it murder, 
and kept the inquitition in his pocket. Per Cur. in a Nota, 
Keb. 280. pl. 81. Paſch. 14 Car. 2. B. R. The King v. Lord 
Buckhurſt & al. 


For more of Coroner in general, See other proper Titles, and 
2 Hawk. Pl. C. 42 to 55, cap. 9. and 2 Hales's Hiſt. of Pl. 
of the Crown 53 to 69. cap, 8. concerning the Coroner, 
and his Court and Authority ia Pleas of the Crown, 


Corporations, 


Pt, (A) By what Means a Corporation may com- 
— mence, and by what Words and Names, and 
See (E) by whom, & e contra, 
[Or rather, of the ſeveral Sorts of Corporations, ] 
[And of what Perſon or Perſons it conſiſts, 
1 


A parſon [ I. Corporation cenſiſis of one ſingle perſon only, as the 
has ſucceſ- king, biſhsþ, * parſon &c. Co. 10. 29. b. A Pre- 


ſion, and is 

2 corpora- bendary, Co. 10. 31. b.] 
tion in him 2. Or aggregated of many, as Mayor and Commonalty, 
and his fuc- Dean and Chapter, and theſe in the civil law are called uni- 


ce ſſors; 1 : 

he — + © verſities or colleges. 10 Co. 29. b.] 

preſcribe | 

in him and his predeceſſors, and may purchaſe to him and his ſucceſſors. Br. Dean &c. 
Pl. 19. 


[ 257 ] + S. P. Br. Encumbent, pl. 14. cites 39 H. 6. 14. And per Danby, a man 


may give land to a parſon and his ſucce//ors, 7 E. 4. 12. and the lame per Littleton in his Chapter 


of Frenkalmoigne. Ibid. Br. Corporations. pl. 68. cites 39. H. 6. 14& 7E. 4. 12. 

Of corporations ſome are ſpiritual, and ſome are temporal, The ſpiritual are, as abbots, or 
priors, and their covents, and ſuch like, which conſiſt of perſons religious, regular, and dead as 
to the world. The temporal are, as dean and chapter, mayor and commonalty, maſters and 
confreres, and ſuch like, of which ſome conſiſt wholly of perſons {piritual and ſecular, ſome of 


perſons temporal wholly, and ſome mixed of perſons eccleſiaſtical and temporal, for which ſee, 
26. 13 H. 8. 13. and 14 H. 8, g,— 


Co. Liu. 20. a. S. P. 


[2. There are 4 ſorts of corporations by the common law, as 


the king. Co. 10, 29. b.) 


Jenk. 23509, [4+ By authority of parliament.] 


pl. 88. S. P. 
Co. Lit. 239. A. S. P. 
LS. By 


ne 


Corporations. 
[5. By the King's charter] 


o. Litt. 250. a. S. P. Some are by grant of the king, who alſo is a bod 
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Jenk. 270. 
pl. 88. S. P. 


y politic k in 


himſelf, Thel. Dig. 19. Lib. 1. cap. 22. f. 2. refers to the reports of Plowden, fol. 242. 


[6. By preſcription. 


Jenk. 270. 
pl. 88. S. Pꝰ 


— Co. Litt. 250. a. S. P. Some corporations are by freſcription. Thel. Dig. 19. Lib. 4* 


cap. 22. 1, 3. ſays it appears 34 H. 6. 27. and in divers other books. 


7. A commonalty may be a corporation without mayor or bailifſ5, 
Thel. Dig. 20. Lib. 1. cap. 22. f. 16. cites Paſch. 2 H. 6. 
Grants 3, and ſays, See Mich. 39 H. 6. 13. where Priſot 
ſaid, that a corporation without a head is not good. 

8. The Clege of Greyſteck was founded by Pope Urban, at 
the requeſt of Ralph, Baron of Greyltock, anceſtor of the 
Lord Dacres, and was always afterwards called or known and 
certified in the book of Firſt Fruits and Tenths, by the name 
of the College of Gr:y/tach, and it conſiſted of a maſter and 6 prieſts, 
always reſiding at Greyſtoct, who came in by admiſſion and inſtitu- 
tion of the biſhop, and were not eligible, and the prieſts had 

early ſtipends of 5 marks a year, beſides th ir bed and cham- 
bs. and the maſter 40 marks a year, but they had no common 
ſeal, and therefore it was adjudged, that was not a college 
well incorporated, and therefore not given to King Ed. 6, by 
the Statute 1, Ed. 6. of Diſſolutions. D. 81. a. pl. 64. Hill, 
6 Ed. 6. The King v. Lord Dacres, alſ. Greyſtock College's 
Caſe. 


S. C. cited 4 
Rep. 107. 
as reſolved, 
that this had 
no lawtul 
commences 
ment ; for 
the Pope 
could not 
found or in- 
corporate A 
college 
within this 
realm, but 
it mult be 
done by the 
king him- 


ſelf, and by 


no other, Jenk. 205. pl. 35. S. C. 


9. The Bp. of St. David's by licence from tbe king to appro- 
priate certain advcuſons, did, by the king's aſſent, and alſo of the 


dean and chapter, make a collegiate church, and conſtituted pre- 


bendaries thereof, and appropriated a corps to every preben- 
dary, all which was afterwards confirmed by the king's letters 
patent, Reſolved by all the Juſtices of both Benches, except. 


Harper, that this ſhall be taken as a college, and given to 


the king by the Statute 1 Ed. 6. D. 267. a. b. pl. 12. Mich. 
9 & 10 Eliz. 

10. There are 4 things of ſubſtance to be obſerved in every 
corporation founded ad piosuſus, Iſt, It muſt be known by aname, 
as preſident and ſcholars, or maſter and ſcholars, or rector and 
confreres &c. 2dly, There mult be a place certain where the 
perſons ſhall be reſident, which muſt have a #nown name, as 
College, Nunnery, Hoſpital &c. 3dly, It muſt have the name 
4 a faint, to whom it is dedicated, or founder, as Collegium 

etri, or Pauli, or Gonvell-Hall, or Chriſt-Church &c. 


4thly, It muſt have a place known in which the houſe ſhall land 


known by ſome name before the toundation, as in Oxford, in 
Cambridge, in London &c. Per Manwood Ch. B. Mo. 231. 
Hill. 29 Eliz. in Fanſhaw's Cale. 

12. fa the name of a corporation 4 things only are to be re- 
ſpected. 1ſt, The names of the living perſons, who are the cor- 
poration, as mafler and W &c, 2dly, The houſe in _ 
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ww. Corporations. 


they are reſident, and make their abode. 3dly, The name of the 
founder, Athly, The place whereupon the houſe of their abode ts 
built and erected. And if theſe 4 matters are ſufficiently ſet 
down, though not formally, it is good enough ; by the Lord 
Ch. B. in his argument in the Court of Exchequer. Le. 160. 
pl. 228. Mich, 30 & 31 Eliz. in Caſe of Marriot v. Paſchall. 
13. It was faid to be adjudged that the inhabitants of a 
town cannot be incorporated without conſent of the major part of 
them, and that without their conſent the incorporation is 
void. 2 Brownl. 100. Trin. g Jac. Anon. 
14. It may be with a head or without a head, and the head 
and menbers may be appointed after the foundation ; and the 
ounaation may te before any material fabrick is erected, ſenk. 
270. pl. 88. Cale of Sutton's Hoſpital, Mich. 10 Jac. 
15. Franchiſes &c, are not eſſential to a corporation but a 
privilege pertaining to it; the eſſence of a corporation is to 
 makeby-laws, and govern their members &c. the which they 
may do, though their franchiſes are ſeiſed; as the Dean and 
Chapter of Norwich was a chapter to the biſhop, and there- 
fore remains a corporation after their lands ſurrendered ; 
otherwiſe of a corporation for a particular purpoſe, as an 
hoſpital, which by ſurrender of their land had been deſtroyed 
before they were reſtrained by 13 Eliz. per Holt Ch. JI. and 
for this he cited Fitzherbert Corporation, cited in the 
Biſhop of Norwich's Caſe, Skin. 311. Hill. 3 W. & M. in 
B. R. in Caſe of the King v, the City of London. 


(A. 2) Corporation. What it is. 


A corpora- T. Corporation zs a body politick, conſiſting of material 
i bodies, which, joined together, muſt have a name to 


body. com- do things that concern their corporations, or otherwiſe it is 
poſ:d of di- no corporation. And. 206. pl. 238. Hill. 29 Eliz. per Ch. B. 
vers conſt= in Caſe of Marriot v. Maſcall. 


tuent mem- 

bers, ad in- ; NR ; 

ſtar corporis humani. and the ligaments of this body politick or artificial body, are the fran- 
chiſes and liberties thereof, which bind and unite all its members together; and the whole eſſence 


and frame of the corporation conſiſt therein; per Pemberton Sericant. Arg. Carth. 217. 
2 W. & Bl. in Sir James Smith's Caſe, E: 5 8 7. Hill 


2. All the natural perſons of the corporation are not the cor- 
poration but are perſons of which the corporation conſiſts, but 
not wholly; for the name is a part alſo without which the 
corpora ion cannot be. Arg, per Juſticiarios. And. 210, 
Hill. 29 Eliz, in Caſe of Marriot v. Maſcall, 

3 I he Mayer and aldermen of London are not a corporation, 
but a Court; reſolved, Carth. 172, Hill. 2& 3W, & M. in 
B. R. Rich v. Pilkington. 

4. A corporation is properly an inveſting the people of the 
lace with the local government thereof, and therefore their 
aw fnall bind a ſtranger, and can only be created by the 

crown; 
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crown; but a corporation may make a fraternity; per Cur, 
1 Salk. 193. pl. 5. Hill. 2 Ann. B. R. in Caſe of Cuddon v. 
Eaſt wick. 

5, The Ancients and Principals of Furnivals Inn —_ an 
action upon a bond given to diſcharge the duties of the houſe, 
but being tried before Holt Ch. J. the plaintiffs were non- 
ſuited, becauſe net being a body politick, they were not capable 
to ſues, Cited Arg. Gibb, 296, Trin. 5 Geo. 2. C. B. 


(B) Who may make a Corporation. 


DLs. N TONE but the king can make a corporation. Co. 10. Br. Pe. 


3 f viſe, pl 21. 
33. b. 49 E. 3. 4. 49 Aff. 8. cites S. C. 
per Perſey. 
Caundiſh, Belknap, and Knivet. Jenk. 205. pl. 35. S. P. cites D. 267. and 10 Rep. 1. 
Sutton Hoſpital's Caſe, — Jenk. 270. pl. 88. S. C.—4 Rep. 107. b. Cites Greyſtock Cole 
lege's Cafe S. P.—— Jenk. 205. pl. 35. S. C. 


[2,. The king may give fower to a common perſon to name the jos mn 
perſons, and the name of the corporation, and when he hath done r: 
ſo, this corporation is not ſaid to be made by the comman 
per ſon, but _ king. Co, 10. 33. b.] | 

Z. If the Mayor and Commonalty of London preſcribe to make +» gr. Cor. 
another corporation in the city, and their cuſtoms are confirmed, 3 
yet it is not good without the king's charter.“ 49 E. 3. 4. . C 
1 49 Aſſ. 8. Ibid. Pre- 

| ſcription, 
pl. 12. cites S. C. Scire facias ; R. F. of London was ſciſed of certain land in London deri fas 
bse, and deviſed ta his ſeme for life, to find a chaplain, the remainder to tro of the 2 of 6s art of 

whittawers of London, to find a chaplain for ever, and died, and the feme found a chavlain ſor life 
and died, the trvo wardens of whittawers entered, and did not find for the chaplains, — which it 
was found by office, aud that the deviſor died without heir, whereupon ſcire facias iſſued againſt 
them, to ſay why the king ſhould not have the land by eſcheat for the non- capacity of the rever- 
ſion, and they came and alledged preſcription, that by the uſage of London people of every art may 
make commonalty, guild, and fraternity, and deviſe to them, and that the kings have confir 
their uſage. po by award none can make commonalty nor corporation, but the king himſelf, 
quod nota; and yet it is uſual that corporations may preſcribe that they have been a body poli- 
tick time out of mind, and have been capable, and pleadable and impleadable time out of mind, 
but one corporation cannot make another corporation. And per Caund. ſuch corporations which 
London makes are not perpetual, but commence by the aſſent of the people of aa art at their wills, 
ſo that if any of the art will leave it, they may at their pleaſure, quod non negatur ; and per Belk 
they cannot make ſtatute of inheritance, nor make land departable, nor to be deviſable, nor the 
king by his charter cannot do it, quod Caund. conceſſit, and that the king may give to the 
queen, and ſhe may have action alone. Br. Preſcription, pl. 12. cites 49 E. g. 3. 

+ Br. Deviſe pl, 21. cites S. C. that a man cannot preſcribe to make guilds or fraternity without 
charter from the king: for commona!ty cannot make commonalty. — Br, Corporations, pl. 45. 
cites S. C, that commonalty or corporation cannot make another corporation or commonalty, by uſage 
nor preſcription, nor otherwiſe unleſs by charter of the king, which wills it by expreſs words; 
per judicium curiæ. Mo. 584. Arg. cites S. C.— Sid. 291. pl. 7. Trin. 18 Car. 2. B. R. 
in the Caſe of the King v. Beard well rs a nota, that in that caſe it was ſaid that there cannot be 
a corporation out of a corporation where the firſt was by grant ; and it was doubted whether there 
can be a corporation out of a corporation where the firſt was Ay preſcription, For in London 
ſeveral of the companies are corporations by preſcription, out of the grand corporation by pre» 
{cription viz. both by preſcription, 


4. Note, that a corporation or commonalty cannot mate 
another cor poration nor commonalty unleſs by grant of the king by 
expreſs words; and not by preſcription or cuſtom; and per Cand. 

Us | the 


1 
32 
© 


3 AT cle rs a r LI of Sw 
* r — 1 * n 
e 1 * "cn, CS 


of ' 
CT - 
BJ 
F 
* 
K* 
11 
* 7 
a 
29 
* 
72 
1 
1 
i 
* 
. 
I 
1 
V 
* 
* 


—_ 84. Cas 42 
is Nn 


260* Corporations, 

the king may by his charter divide a corporation, and make 
the Prior of *Weitminſter to ſue the Abbot tor his polleſſions. 
Br, Grants pl. 81. cites 49 Afl, 8, 


The king 5. The king cannot give licence to another to make a corpora» 
only cM. tion; for a corporation ought to be made by the words of the 
. Eran. or f K — . 4 Jn . - 
give li- king himſelf. Thel. Dig. 20. Lib. 1. cap. 22. ſ. 26. cites 


cence to Hill, 2 H. 7. 13. per Keble, contra per Rede J. Mich. 20 


birne H. 7. 7. & 38 E. 3. 14. And it was ſaid by Brian and Choke, 


corpora- that the king may give licence to one to make a chantery for a 
uon. 5 Rep. prieſt in a certain place, and to give land to him and his ſucceſ- 


26. a Hill. . . ; 5 
338 ſors &c. And that this ſhall be a good corporation without 


Cawdry's more words, Thel. Dig. 20. Lib. 1. cap. 22, ſ. 26. cites 


Caſe, cites in. 22 E. 4. Grant 20. and that ſo a 7. Grant 
** Trin. 22 E. 4 3 that ſo agrees 3 H. 7. Gr 


b. pt. s] 36 & 38 E. 3. 14. 

Only 

the king can make a corporation, Jenk. 270. pl. 88. cites 10 Rep. 1. Sutton Hoſpital's Caſe, 
Ibid. 203. in pl. 35. cites S. C. & S. P. | 


6. A man at common law could not erect a ſpiritual body po- 
litick, to continue in ſucceſſion, and capable of endowment, 
without the king's licence, but by the Statute of Mortmaines 
they might have endowed this ſpiritual body once incorpo- 
rated perpetuis futuris temporibus without any licence from 
the king, or any other. 3 Init, 202. cap. 97, 

But no any man may erect and build an houſe for an hoſ- 
pital, ſchool, working-houle, or houſe of correction, and the 
like, without any licence, but that is but a preparation, and 
may be done as owner of the foil; but by the common law 
he could not incorporate any of them without licence, but 

2 he may * endow them with lands in certain cales, by the 
Mortmain ſtatutes of the 39 Eliz. cap. 5. and 3 Car, cap. 1. 3. Inſt. 
(A. 2) 202. Cap. 97, | 


(C) Of what Perſons a Corporation may be 


made. 


8. P. and [1, O corporation may be made out of another cirporation. 


3 ; Co. 10. Bridewel, | cited in the Cife of Sutton's IIaſ- 
270. pl. 88. pital] 31. b. 5 | 

— Several 

corporations may be created one out of another; as the Dean and Chapter of Lincoln are a joint 
corporation, Viz. the dean is a corporation by himfclt, and every one ot the prebendarics is a cor- 


poraion by himicli, 10 Rep. 31. b. ad finem, cites g E. 3. 18. b. 


(D) Of what Place, 


Jenk. 270, [I. THERE aug ht to be a place of corporation. Co. 10. 29. 


Pl. 88. it 
muſt have a b. 123. 


place cer- 


tzin ; but a fctitious place will ſerve. Mo. 231. per Manwood Ch. B. the S. P. 
Le. 160. pl. 228. 5. F. by the Ch. E. 
2. There 
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2. There ought to be a place ſuppoſed in England, and if 
there be not any ſuch place in England, yet it is good, as of 
Jeruſalem in England. Co, 10. 32. b.] 

* 3. A corporation cannot be limited to a county, as probos Poph. 57. 
homines of ſuch a county, or Trinity College in ſuch a — 
county, but it ought to be reſtrained to ſome certain place; . K. _ 
Arg. 2 Brownl. 244. cites it as the opinion of the Lord Pop- caſe of 


ham in Button's Caſe. BU Tro S v. 
WarrGHT- 


MAN, Popham ſaid, that to ere an hoſpital by the name of an hoſpital in the county of S. or 
in the Biſhopric of B. &c. is not good, becauſe he is bound to a place too large and uncertain z 
but a college erected in Academia Cantabrig. or Oxon. is good (and ſome are ſo tounded,, becauſe 
it tends to a particular place, as a city, town &c. 


(E) Of what Name. 


[Is THERE ought to be a name by which it ought to be in- Jenk. 250. 
corporated. Co. 10. 29. b.] pl. 88. it 


[2. The name of the corporation zs as the name of bapti/m. gy * 
Co. 10. 28. b. 123. 21 E. 4. 56. b.] certain; 
but a fidti- 


tious name will ſerve. Le. 163. pl. 228. Mich. 30 & g1 Eliz. in Cam. Scacc. per Egerton 
Solicitor General, Arg. ſays it is a clear and plain rule in our law, that the name of a corpora- 
tion 25 as a name of baptiſm to a natural man, and if there be any difference, I conceive, that the 
law requires more ſtrict certainty in the name of a corporation, than in the name of any particular 
os 6 ; for a name is more neceſſary to a corporation than to another; for when an infant is 

orn, he is preſently a perfc& creature before any name given him, and the giving the name is 
not a matter of neceflity, but of policy, for diſtinction &c. but in the caſe of a corporation, the 
name is the ſubſtance and eſſence of it, and it is not a body before a name be impoſed upon it, and 
therefore in the charters ot corporations there is always ſuch a clauſe, per tale nomen implacitare 
& implacitari, acquirere &c. poſſint, and without their name they are but a trunk; but contrary 
in the caſe of particular perſons. But otherwiſe in the caſe of a corporation, and we cannot give 
any thing to a corporation by circumſtances induciug or implying their true name; as land given 
to the firſt hoſpital which the queen ſhall found, although that it ſufficiently appear, that ſuch a 
one was the hoſpital which the queen firſt founded, yet the gift is void. Popham compares 
the name of a place of a corporation to the ſurname of a perſon, which regularly ought to be 
expreſſed in leaſes, but if it be not put with all exactneſs, yet it avoids not the leaſe ; but however 
that be, it is certain the miltake of the very name of the place, which does not miſname the ſitua- 
tion, is not material, for then it keeps within the general rule formerly given, Gilb. Hiſt. of C. B. 
184.—— Poph. 57. in Caſe of Button v. Wrightman, S. P. 


[3- The king may incorporate a town by one name, and after on, 
by another name, (*) and then they ſhall uſe their name ac- Fol. 513. 
cording to the ſecond corporation, and yet they ſhall cntinn e 
the pe. ens they had before by the other name. 21 E. 4. 59.] 


4. A corporation may be by one name, and enabled to purchaſe, 4 corpora 
and ſur by anstber name; per Cur. Jo. 262, cites 11 E. 1, where 72 1 


a corporation was by the name of Maſter, Wardens, Brothers and Powell 
and Siſters of Rouncevil, and the patent ſaid, that they thould . 7755 pre- 
ſue by the name of the Maſter and Wardens of Rouncevil. L 


ma have 
. fereral 

names ; but if by charter it is aherwiſe, for in ſuch caſe it cannot have ſeveral names at the ſame 
time, and to the ſame purpoſe ; for if a new charter 18 granted, and by a new name, the old one 
is gone ; as in the caſe of baptiſm by one name, and confirmation by another, but ſuch corpora- 
tion may have ſeveral names to ſeveral purpoſes, for it may be created per Nomen D. to take and to 
grant, and per Nomen F. to ſuc and to be ſued. g Salk. 102. pl. 2. Mich. 10 W. 3. C. B. Anon. 
Non ſequitur that what will amount to a deſcriptio perſone to enable to take, will be ſufficient for 
a perſon to ſue in; per Eyre and Powis J. 10 Mod. 208, iu Calc of Cambridge Univerſity v. 
Vavaſor, Crotis, and A. Bp. of York, 

5. Body 


N e n * 9 
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5. Body politick cannot be contained in this word (perſons) 
per opinionem, in the Reports of Plowden, fol. 177. Thel. 
Dig. 21. Lib. 1. cap. 22. f. 29. 
10 Rep. . ©. A corporation may be named by a ſuljecm. Jenk. 270. 
Ac. S. CO. pl. 88. cites the Caſe of Sutton's Hoſpital. Mich. 10 Jac. 
Ld. Riym. 7. Where, my Lord Coke ſays, a corpora' ion mult have a 
24 1 - name, it muſt be underſtood either as expreſſed in the patent, 
Arg. or ile in the nature of the thing; as it the king incorpo- 
rate the inhabitants of Dale, and give them power to chuſe 
a mayor, though there is no name of incorporation in the 
patent, vet it would be a good incorporation, and the name 
would be Mayor &c. Commonalty ; per Holt = 3 Salk. 
102, Trin. 13 W. 3. B. R. in Caſe of College of Phyſicians 
v. Salmon, | 
8. Inhavitants of S. can neither take by purchaſe or deviſe, 
MS. Tab. December 1, 1722, Foley v. Attorney General. 
Le. 163. ia 9. The names of corporations are given of neceſſity, for the 
Pl. 228. name. is as the very being of the conſtitution, and though it is 
Arg. S. P. . : D. 
— Lew the will of the king that eres them, yet the name is the 
Abr. 591. knot of their combination, without which they could not 
S. F. iu toti- perform their corporate acts, and it is no body to plead and 
dem verbis. "Ko : . 8 : 
be impleaded, to take and give, till it hath got a name, but 
natural perſons can take before they come into being, and 
when they are in being, before they have got a name. As a 
remainder may be limited to the eldeſt ſon of J. S. but if a 
remainder be limited to fuch a corporation as the king ſhall 
next erect, this is not good, though a corporation be erected 
before the particular eſtate be determined, for this body of 
men are only capable of taking by the name in the patent. 
G. Hiſt, C. B. 181, 182, cap. 17. | 
And here 10. Jheſe names of corporations are uſually taken from 
they notes things, 11t. From the perjons, of which they conſiſt. 


that li their 

names be 

expreſſed by words ſynonimous, it is ſufficient; as if a college be inkituted by the name of 
Guardianus. © Schilarrs Domus five Collegit Scholartum de Merton and they make a leaſe by the name 
of Cuſtos & Scholares it is good. So if the grant be made by Prepoſitus & Soctt where it ſhould be 
Scholares, it 15 300d. 

So if J. S. Ace: of H. makes a leaſe by the name of Cl:ricus d. B. it is well enough. 

Tf there be a corporation founded by the name of Mayor & Burgenſes Burgi Dom. Regis, an 
obligat oni made to them by the name of Mayor & * de Linn Regis &c, without ſayi 
Burgi Dom. Regis, and this was allowed a good obligation; tor the pazties are ſufficiently — 
and all burroughs are founded by the king, Guardianus for guardian is well enough, but they are 
un aggregate body, Gilb. Hiſt. of C. B. 182, 18g. New Abr. 501. S. P. in totidem 


verbis. 


Tf an houſe 11. 2dly, Their name is taken from the end and deſign of 
de founded %% being 
by the name 1 
of inter : g 
Pauperis Dimus Dei, this is well enough, for the main deſign is ſpecified by both names. But if 
an houſe be ſounded by the name of Guardiani & Scholarium Domus five Collegii Schotarium de 
Merton, and a leafe be made by them by the name of Guardianus e Scholar's Domus five Collegitde 
M:rtor, ts is no good leaſc, for it is a material variance of the name, ſince they have not ex- 
A2. the de of the houſe, which is a ſubſtantial part of the name. But if a college be inſtituted 
y the name of Aula Scholarium Regine, to be governed by of pe and they are confirmed by the 
king l, the ran of Prefrſitus & Scholares lulz Regire, and they make a grant of that advowſon 
by at name, this is ghd, for that college would never have a name according to the words of 


the Er charter, for ten it would be a ſole corporation, which is contrary to the general con- 
venience 
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venience of ſuch a body, for the name would be Præpoſitus Scholarium Aulæ Reginæ, which 
cannot be intended, and the word Scholares is not required as in the former caſe, and the placing 
& where it 1s, confirms the eſtabliſhment, and confirmation of the king, and common eppcilatica 
are good interpreters of the original intent of the name. Gilb. Hut. of C. B. 283, 284. 
New Abr. 592, 503. S. P. in totidem verbis. 


12. 3dly, The names of corporations are taken from the E. 4. incor- 


—_——— porated the 
names of the patrons that procured the juriſdiction, or that have H 


endowed them, Canons of 
Windfor by 

the name of the King's Free Chapel of St. Georg? the Martyr, and in the time of W. & M. they 

made a leaſe by the name of the Dean and Canons of the King's and Queen's Free Chapel . 26 

&c. this is a material miltake of the name, for it takes its name trom the founder. 3 ] 

that is here miſtaken, and the name of a different one ſubſtituted in its room, Gilb. Hill, of 

C. B. 184. New Abr. 301. 503. S. P. in totidem verbis. 


13. 4thly, Their names are taken from the places, where For the cor- 


' poration has 
they reſide. a ixed place 


where 1t is 
ſettled, and from whence it cannot be removed, but to natural perſons the name of the place is 
but an addition, for they may remove and change place, aud ſo their names would have perpetual 
alterations, Gilb. Hiſt. of C. B. 184. New Abr. 184. S. P. in totidem verbis. 


14. 5thly, The“ name of the ſaint ;; and if this be omitted — Fw 
or miſtaken, this doth not avoid their grants or leaſes; for eier 


the name of dedication is but an empty ſound, and expreſſes Coverrry 


no real uſe or deſign, and therefore is immaterial, and may — 
be omitted, _ 


of Our 
Dean of Coventry, this is good; fo if they granted an annuity or corody, and the name of the 
faint had been omitted. Gilb. Hiſt. of C. B. 186, * Sce New Abt. 301. 


(F) By what Words. 


(1. THESE words, Incor poro, Fundo, Erige &c. a. e not of E 

neceſſity to be uſed in making a corporation, but 
words equivalent are ſufficient. Co. 10. 30.] Rep. 39. a. 
| in the Cale 
of Sutton's Hoſpital, and ſays, that with this accords 44 AM. g. in the Prior of Plimpton's Caſe, 
and 4 E. 4. 7. in the Abbot of Glaſtonbury's Caſe, and that in none of thoſe books or records was 
any mention made of thoſe words, fundo, erigo &c. or any the hike words; for, as has been 
ſaid, they are words declaratory only, and the ettect of them may be made by the owucr of the 
land without any grant. 


2. Of ancient time the inhabitants of a town were incor- 10 Rep. 30. 


porated when the king granted to them to have guldam merca- Ca — 
toriam. Reg. 219. Co. 10. 30.] Sutton's 
Hoſpital, 


cites the regiſter 219. b. and ſays that thereupon the place of all their convocations and aſſem- 
blies were called the Guildhall, and Ibid. 30. b. cites other books, that the words Gilda Meica- 
toria made an incorporation. 


3. The king gave licence to Ramſey te grant à rent cuidam : Br. 
capellano; this made a corporation. 2 H. 7. R. 155. 2 H. 7. 5 
I Co, 10. 28. 27. b.] cites S, C. 
Fitz. Grant, pl. 35. cite 5. C. 


LJ. If 
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8 [4. If the king grants lands to the men or inhabitants of D. 
Porations heredibus & ſucceſſoribus ſuis, rendering a rent for any thing 


dates touching theſe lands, this is a corporation, but not to other 
+Br. Pa- purpoſes. 21 Ed. 4. 56. 7 Ed. 4. 30. 2 Hf. 7. 13. 


tents, pl. 44. ; 

cites S. C. Fitz. Grant. pl. 36. cites S. C. — Br. Corporations, pl. 54. cites 7 E. 4. 14. 

S. P.—S. P. and it ſeems, that they are only tenants at will; and if the queen will releaſe or 
ive to them the ſaid rent and fee-tarm, it ſeems that the corporation is diſſulved ipſo facto; for 

the rent and fee-farm was the cauſe of enabling the corporation &c. Ideo quare. D. 100. a. pl. 

70. Trin. 1 Mar. Anon. 


Br. Corpo- [F. But if the king grants land hominibus, or inhabitanti- 

rations: pl. bus de D. if they be n9t incorporated before, the grant is void, 

Sc. if no rent be reſerved to the king. 21 E. 4. 56. 

Br. Corpo- {|6, But if the king grants hominibus de Iſlington to be diſ- 

1 charged of toll, this is a good corporation to this intent, but 
"Cc. not to purchaſe, 21 E. 4. 59. (R. this is matter of diſ- 

charge.) | 

But if be |=, If the king gives lands to the inhabitants of Iſlington, and 

—_— their ſucceſſors, it they were not incorporated before, this is a 

fer-farm void grant, for the king is deceived. 7 E. 4. 30.] | 

eher probis bx 

hominibus de J. or Burgenſibus, Civibus, & Communitati ; this makes a good corporation. Br. 
Corporations, pl. 54. cites 7 E. 4. 14 Thel. Dig. 20. Lib. 1. cap. 22. ſ. 17. cites S. C. 
2nd 21 E. 4. 50. that they are incorporated to have any action for any matter touching this land, 
but not othcrwiſe. | ; | ; 


8. Aſcue ſaid, that the College of Rit pen in his country 
was founded by the name of Canonici only, Thel. Dig. 20 
Lib. 1. cap. 22. ſ. 16. cites Trin. 18 H. 6. 16. 

9. Corporation is good without limiting any number certain of 
per ſons to be of the corporation. Thel. Dig. 20. Lib. 1. cap. 
22. ſ. 25. cites Hill. 34. H. 6. 27. 

10. The king incorporated thoſe of Norwich by name De Ci- 
vibus & Communitate, and after in the charter Conceſſimus Civi- 
bus prædictis quad non penantur in Furatis &c, omitting this 
word Communitate, and per Brian Ch. I. and Neale and Choke 
Juſtices, the grant is good to the citizens only, becauſe it makes 
4 w_ corporation. Br. Corporations, pl. 65. cites 21 E. 4. 
555 58. | 

11, And if the king grants to the inhabitants of the Vill of 
Dale, that they may chuſe a mayor, and after this, that they 
ſpall implead, and ſhall be impleaded hy the name of Mayor and 
Cemmonalty of Dale, now this word Inhabitants is gone, and 
yet it was good in principio to take the grant. Br, Corpora- 
tions, pl. 65. cites 21 E. 4. 55, 56. 

12. And note, that in all the ancient cities and boroughs 
of England, as in London and el{ewhere, the grant is made 
to the citigens of London or burgeſſes of Dale, and the like, 
which were never incorporated before, and yet geod; but it ſeems 
that thoſe are ſavsurs for their long continuances, and there are 
many grants to them by names as above, and that they may 


make a manor, and to have conuſance of pleas, and many 
| | other 
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other articles, is well, for they enjoy them. Br, Corporations, 
pl. 65. cites 21 E. 4. 55, 56. | 

13. If the ing ſhould grant lands probis hominibus ville de 
Wlington without ſaying habendum to them and their heirs, or ſuc= 
ceſſors, rendering rent, this is a good corporation perpetual as 
that intent —_ but then it ſeems that they are but tenants 
at will; and if the king releaſes, or gives to them the ſaid 
rent, the corporation, it ſeems, is diſſolved ipſo facto; for the 
rent was the cauſe of the enabling the corporation, &c. Dyer 


264. 


100. a. pl. 70. Trin. 1 Mar. fays it was ſo held for law in the 


Star-Chamber. The book ſays, Ideo Quære. 

14. King Edward 6. granted to the Mayor, Citizens, and 
Commonalty of London, his Manfion- Houſe, called Bridewell, 
and that it ſhould be founded and erected into an hyſpital for the 
poor, and that when founded and erected, it ſhould be called the 
Hoſpital of King Edward b. of Chriſt, Bridewell, and St. Thomas 


the Apoſtle, and that they ſhould be incorporated by the name of the © 


Governors of the Polſeſſions, the Revenues, and Goods of the Hoſ- 
pital of King Edward 6. &c, Adjudged, that this Hoſpital 
in intention only was ſufficient to ſupport the name of a cor- 
poration, and that the words, (viz.) the Governors from 
henceforth ſhould be incorporated by the name &c. incorpo— 
rated them immediately, and that they ſhould not wait till 
an hoſpital be actually built. 10 Rep. 31. a. b. cites Mich. 
34 & 35 Eliz. Rot. 172. B. R. Bridewell Hoſpital's Caſe. 
15. King J. by his letters- patent granted that the Borough 


of Varmouth ſhould be incorporated, and the grant is made 


burgenſibus, without naming of their ſucceſſors, and alſo he granted 
burgenſibus tenere placita coram ballivis, and in pleading it was 
not averred that there were bailiffs there, and it was objected 
that the borough cannot be incorporated, but by men which 
inhabit in it; but it was reſolved, that the grant is good, 
and the Lord Coke ſaid, that he had ſeen many old grants 1 
the citizens of ſuch a town, and good, and ſo that the grant 
burgenſibus, that the borough ſhould be incorporated, being 
an old grant, ſhould have favourable conſtruction; but the doubt 
was, for that, that it was not averred that there were bailiffs 
of Yarmouth, and if a grant to hold pleas, and doth not ſay 
before whom, the grant is void, according to 44 E. 3. 2 H. 7. 
21 Ed. 4. And for that it was adjudged; but the opinion of 
all the Court was, that the grant made burgenſibus was good 
without naming of their ſucceſſors, as in the Caſe of Grant 
Civibus, without more. 2 Brownl. 292. Hill. 7 Jac. 1609. 
C. B. Yarmouth Borough's Caſe. 

16, A charter by the king to aliens may make them a cor- 
poration as to the king, but not a corporation as to the ſub- 
jets, See Roll. Rep. 148. Hill. 12 Jac. B. R. in the Caſe of 
the King v. Hanger, | 

17. The tckſmiths of Durham made orders for taking away 
locks ill made, ſuppoling themſelves to be a corporation, be- 
cauſe the Biſhop of Durham having jura regalia had confirmed 


their orders; but Roll Ch, J. thought it would be hard to 
maintain 


n 


=. + * 
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maintain that this made them a corporation, Sty. 298. Mich. 
1651, Goodyer v. Shaw. 


(G) Mat Thing ſhall be incident to a Corpo- 


ration without ſpecial Grant or Preſcription. 


LI. WIEN a corporation is duly created, all other incidents 
are tacitly annexed, Co. 10. 30. b. P. 11 Ja. B. R. 

St. Savior's Caſe reſolved.) 
10 Rep. 39, [z. As if the king makes a general corporation by a certain 
b. S. F. per name without any words of licence to purchaſe lands, or implead, 
Cur. cites. % impleaded, vet the corporation may purchaſe, plead, or 


E. a Tit. g x * 
133 be impleaded well enough; for that by the making of the 


here ibis corporation all thoſe neceſſary incidents are included. P. 
3 1. 11 Jac. Scaccario, St. Savior's Caſe, reſolved per Curiam. Co. 
24 Choke 10. 30. b. Hobart's Reports 285.] 

accordingly, 

2nd where in that caſe it was ſaid iſt. By the ſame to have authority, ability, and capacity to 
purchaſe, but adds not any clauſe to enable them to alien &c. yet that is incident, and need not 
be added. 2dly, To ſuc and to be ſued, implead and be impleaded. 3dly, To have a ſeal &c, 
This is alſo declaratory, and not neceſſary; for when they are incorporated they make or uſe 
what ſeal they pleaſe. ꝗthly, It reſtrains them from aliening or demiſing, unleſs in a certain 
form ; this is an ordinance, teſtifying the deſire of the king, but is only a precept, and does not 


| bind in law. 5thly, That the ſurvivors ſhall be the corporation; this is a good clauſe to remove 


doubts and 8 which may ariſe, the number being certain. 10 Rep. 30. b. in the caſe of 
Sutton's Hoſpital. 

Hob. 211. pl. 268. in Caſe of Norris v. Staps, Hobart Ch. J. ſays, that though power to make 
by-laws is given by ſpecial clauſe in all corporations, yet it is needleſs; for I hold it to be in- 
cluded by law, in the very act of incorporating, as is alſo the power to ſue, purchaſe, and the 
Ike; for as reaſon is given to the natural body for the governing of it, ſo the body corporate 

66 1 muſt have laws as a pohtick reaſon to govern it, but thoſe laws mult ever be ſubject 
[ 2 to the general law of the realm, as ſubordinate to it; and if the king in his letters 
patents of incorporation do make ordinances himſelf, yet they are alſo ſubject to the ſame rule of 
law.,——; Mod. 429. S. C. cited by Holt Ch. J. 


Lane 21. 3. But by ſpecial words the king may make a limited corpo- 
* _ * ration, or a corporation fer a ſpecial purpeſe; as if the king 
= s. c. grants probis hominibus de Iſlington, & ſucceſſoribus ſuis, render- 
and S. P. ing a rent, this is a corporation to render the rent tothe king, 


— _—_— and not otherwiſe. P. 11 Jac, Scaccario, St, Savior's Caſe, 
that he held per Curiam reſolved.] 

that this 

leaſe ſhould not make a corporation where the king conceived that there was no corporation be- 
fore, but that the king ſhould rather be ſaid to be deceived ; for he took a difference where there 


is a reputed corporation in being and where there is not, and thereupon in the principal caſe the 


barons directed the jury to give a general verdict. 


They ma [4. If the king creates a corporation, and does not giue any ex- 
_—_— " preſs power in the letters patents to make laws, yet this power 
agreeable is incident to the corporation, and included in their incorpo- 
to the law. ration; but theſe laws ought always to be ſubje to the laws 
Jen®. 27% of the realm, as ſubordinate thereto; for a body politick can · 


See the not be governed without laws, Hobart's Reports 285,] 
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[5- If the king creates a corporation of a mayer, and 8 alder- 2 _ 
men, with a clauſe in the patent, uod ſuper mortem vel remotio- Pa. Ca 
nem alicujus alder manni lic:at majori, & cæteris aldermannis infra 45.--S. C. 


oo dies proximo poſt mortem vel remotionem &C, to eleft another enced 3Mods 


alderman into his place &c. though no election be within 8 . 


days after the death of (%) an alderman, yet they may ele& an » Fol. 33 4 
alderman at any time after; for they have power to ele, 
another, as incident to the corporation created; for ancient 
corporations have no ſuch clauſe, giving power to elect, and 

this affirmative power dees nit take away the implicati ve power 

incident to the corporation, P. 8 Car, B. R. in the Caſe 

between Hicks and the town of Lanceſton in Cornwall, reſolved 

per Curiam, ſcilicet, Richardſon and Croke, no other of the 

Judges being there, and a writ granted accordingly to elect 

another alderman. ] 

6. [Se] If a corporation be created of a mayor and 8 
aldermen, with a clauſe in the patent, that if any of the 
aldermen die, or be removed, and it ſhall be lawful for the 
mayor and the relt of the aldermen, within 8 days after the 
death or removal, to elect another in his place, though it ig 
not limited, that they, or the greater number of them, may elett, 
yet the greater number may ele&t, P. 8 Car. B. R. be- 
twen Hicks and the Borough of Lancęſton, admitted per 
Curiam.] | 

[7. And in the ſaid caſe, if the mayor, at the time of the 
death of an alderman, be abſent from London till after the 8 
days, and the aldermen, within the 8 days, come 19 the deputy, 
and require him to make an aſſembly of them to elect another within 
the 8 days, and he refuſes, and thereupon the greater part of the 
aldermen aſſemble themſetves without the mayor or his deputy, and 
ele an alderman, this is a void election, for the mayor ought 
to be preſent at it by the words of the grant. P. 8 Car. 

B. R. between Hicks and the Borough of Lance/ten, per 
Curiam.] | | 

8, When a corporation is made, eo ipſo without any words, A corpora- 
they are enabled e have a common ſeal ; and to implead and be tion which 
impleaded, to make leaſes and grants, to purchaſe for years, lives, — 8 

1 5 ple in 
or in fee; but for purchaſes in fee they ought to have a diſpenſa- [ 267 J 
tion of the Statute of Mortmain from the king, and the lords lands, cans 
mediate, if the land be holden from them. They have be re- 


power to make ordinances according to the law, Jenk. 270. e 
pl. 88. a (cafe for 
21 years or 


more, or 3lives, or in fee, unleſs by aft of parliament ; for it is againſt the nature of an eſtate of 
fee-ſimple to be reſtrained. jenk. 270. pl. 88. | 


9. If there be a popular election of mayor, and mayor and 
aldermen in corporation towns, and this happens to breed a 
confuſion amongſt them, this may be altered by their agree- 
ment, and by the common conſent of all, to have their elec- 
tions made by a fewer number, but not otherwiſe ; but if by 


their charter they are to be elected by them all, then this is 
not 
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not altered but by, and with, the general aſſent of the whole 
town, and fo by this means to take away confuſion; per tot. 
Cur, 3 Bulſt. 71 Trin. 3 Jac. The Corporation of Colcheſter 
v. Kc. | 

10, Every corporation, as ſuch, have power to take a bur- 
geſs's reſignation; per Hale Ch. B. Sid. 14. pl. 4. Mich. 
12 Car. 2. B. R. The King v. Tedderley. 

Vent. 255, 11, A new charter doth not merge or extinguiſb any ancient 
1 E 2nd privileges, but the corportion may uſe them as before. Raym. 
cur. 439. Paſch. 33 Car. 2. B. R. Haddock's Caſe, 

12. Whether a power of disfranchiſement be a power inci- 
dent to every corporation ? or whether it muſt be given by 
expreſs words in the charter? See Arg. 10 Mod. 175. Trin. 
12 Ann. B. R. in Caſe of the Queen v. Corporation of 


Buckingham, 


(G. 2) What a Corporation may do, and what 
muſt be under the Corporation Seal. 


I. IF the mayer and commonalty be difſeiſed, and after every 

one of the commonalty releaſe by thar proper names, this is 
not good, but the mayor and commonalty ought to releaſe by 
their common ſeal. Br. Corporations, pl. 27, cites 19 H. 6. 
64. | 
2. In feoffment to the dean and chapter they cannot take but 
by letters of attorney under ſcal; per Brook Juſtice, Br. Corpo- 
rations, pl. 34. cites 14 H. 8. 2. 29. 

3. Abbot and covent cannot leaſe but by deed, but the abbot alone 
may leaſe without deed, and if the predeceſſor receives the 
rent, the leaſe is affirmed good. Br. Leaſes, pl. 32. cites 
5 E. 4. 43. and ſays it is ſo ſaid there. 

4. Bend made by the mayor and commonalty to the mayor is not 
good, for he is the head of the corporation. Br. Corporations, 


pl. 63. cites 21 E. 4. 7. 12. 27. 67. 


preſent the maſter, contra of one of the confreres. Br. Corpo- 


ration, pl. 63. cites 14 Hf. 8. 2. 
In a gu 6. Warrant of attorney of a corporation ſhall be by their 
warrants common ſeal, and otherwiſe it is void; per Choke Juſtice. Br. 


inſt the 5 5 
Mayor and Corporations, pl. 63. cites 21 E. 4. 7. 12. 27. 67. 


Citizens of 
Cheſter, there was a warrant of attorney under the ſcal of the mayor to appear; quære, whether 


it ſhould not have been under the corporation ſeal. Skin. 154, The King and the City of 
Cheſter. | 
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7. If a corporation have a power to remove a man &c. at 
their will and pleaſure this muſt be under the common ſeal ; 
but a return to a mandamus debito modo amotus may fſut- 
fice. Vent. 355. Trin. 33 Car. 2. B. R. in Haddock's Caſe. 

8. A mandamns being directed to the Mayor and Burgeſles 


of Abington, to reſtore Mr. Holt to the Recorder's place, they 
| returned 


5. So it is in quare impedit, the maſter and confreres cannot 


OO WW. Ws as. .. 
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returned that the king by his letters patent gave them liberty to 


make a recorder durante bene-placito; it was ſaid by Mr. Wylde, 


that a corporation cannot determine their will but under their 
corporation ſeal, Freem, Rep. 428. pl. 575. Trin. 1676. 
Holt v. Medlicbt. 

9. A corporation cannot do an att in pais without their com- 
mon ſeal, yet they may de an att upon record; fo the city of 
London every year makes an attorney in B, R. without either 
ſealing or ſigning, and they are eſtopped by their act to ſay it 
is not their act. The mayor's hand is not neceflary to a re- 
turn, for he is liable in an action for a falſe return without 
it in his private capacity; it is ſufficient evidente that the 
writ was delivered to him, and that there is a return made, 
and then the mayor maſt ſhew the contrary ; and the mayor, 
or any other magiſtrate, that procures the falſe return, though 
without the common ſeal, or the mayor's hand to it, is liable 
not only in their corporate, but their private capacity; per 
tot, Cur, 1 Salk. 192. pl. 4. Hill. 1 Ann. B. R. in Thet- 
ford (Mayor's) Cafe. 


(G. 3) Acts done by them good or not, being 
not done by the whole Body. 


1. 33 i & F ans and every particular act, order, rule, and 

cap. 27. fatute, made by the founders of any hoſpital, 
college, deanry, or other corporation, whereby the grant, leaſe, 
gift, or election of the governor or ruler of ſuch corporation, with 
the aſſent of the major part of thoſe as ſhall have a voice, or aſſent 
to the ſame, ſhall be in any wiſe hindered or let by one or more, being 
the leſſer number of ſuch corporation, contrary to the common law of 
this realm, ſhall be void, and of no effect. 

2. And all oaths taken by any perſon of ſuch corporation for the 
obſervance of any ſuch order or ſtatute, ſhall be void; and no mem- 
ber of any ſuch corporation ſhall be compelled to take an oath for 
the obſerving ſuch flatute on pain that every perſon giving ſuch 
oaths fhall forfeit 51. to be divided betiucen the king and the pro- 
ſecutor to be recovered in any of the king's courts of record. 

3. Corporation of Mayor, or Bailiffs, and Burgeſſes of 
Windſor, may make leaſe for years, One bailiff only aſſents ; 
the leaſe was void, and ſo it would had two only aſſented; 
and it was agreed, that if the greater part of burgeſſes aſſent 
it is good, and it is not neceſſary that all be preſent at the ſcal- 
ing, if their aſſents be had before. D. 282. b. Marg. pl. 26. 
cites Good's Caſe, 

4. The Mayor and Commonalty of Southampton have an 
aſſignment from the king of a ſum of money to be paid yearly to them 
and their ſucceſſors out of the cuſtoms of this town and port; 
the mayor alone makes an acquittance upon receiving it; this does 
not bind the corporation in ſtrictneſs of law, but becauſe 100 

Vor. VI. X precedents 
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3. Salk. 10g. 
pl. 4. S. C. 


in totidem 
verbis. 


Poph. 211, 
212. S. C. 
but not S. P. 


The mayor 
and com- 
monalty are 
one indi- 
ſible body, 
the mayor, 
48 mayor, 
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can do ro- precedents were ſbewn which allowed it, it was allowed by all 
engrezu- the Judges of England. Jenk. 162. pl. 9. 


larly, tor 


he is the | 
head of the corporation. gate, and is only a part of it; but uſage and precedents are not to 
be neglected in things 1 ent, or which are not mala in ſe. Jenk. 16g. pl. g. 


5. The king did grant that the pariſhioners of Wallingford 
ſhould be a corporation to bargain and ſell, and that the 
greater number of the pariſhioners there did make leaſes and 
eſtates, and there was an uſage, that at the time of meeting for 
the making of any ſuch /caſes by them, they did uſe to ring a 
bell, i; the which notice was intended to be given of the aſſembly, 
and that after ſuch bell rung 20 of the pariſhioners then pre- 
ſent did make a leaſe, there being 100 others in the pariſh 
not preſent, and yet this was adjudged in the court 32 Eliz. 
to be a good leaſe, and he ſaid, that if there be a day and place 
by uſage certain for their meeting, in ſuch caſe there needeth no 
warning. Lane 21. Paſch, 4 Jac. in the Exchequer cited by 
Tanfield Ch. B. in Caſe of St. Saviour's Pariſh. 

6. Where an act is to be done by a corporation, all the 
members ought to be aſſembled together to confent, but this can- 
not be ſeparately and apart by 7 1 at ſeveral times, for then 
it is factum ſingulorum. Davs 48. a. Paſch. 5 Jac. B. R. in 
the Caſe of the Dean and Chapter of Fernes. | 

7. In a trial at Bar for the parſonage of H. in the county 
of O. the church being in the preſentation of the Dean and 
Canons of W, where there are 12 canons beſides the dean, 
which in all make up 13 of the corporation, it was held, 1ſt, 
That prima facie, in all atts done by a corporation, the major 
number muſt bind the leſſer, or elſe differences could never be 
determined. 2dly, That acts done by the corporation ought 
to be done by the conſent of the major number, or elle they are not 
valid, and therefore where the corporation conſiſis of 13, there 
ought to be 7 to make a chapter; but the at of the major number 
of theſe 7 1s binding to the corporation. But if the ancient uſage 
hath been, that afts have been done from time to time by the major 
number of thoſe that are preſent, although they are but 3 or 4, it 
ſhall be then intended that that was part of their conſtitution 
at the beginning, and ſo what is done by them ſhall be binding 
zo the ret; and it it were otherwiſe, it would avoid multitude 
of leaſes; for it is the common practice in moſt places, to ſeal 
leaſes by the major number of the dean and prebendaries that 
are reſident at the time when the leaſe was made. Frecm, 
Rep. 504. Paſch. 1693. Haſchard v. Somany. 

8. it an ad to be done be referred to the conſtituent members 
of a corporation, nothing can be done but by the majority of 
thoſe who are the conſtituent part of the corporation; but 
where a thing is referred to be done by the commonalty, there the 
majority of thoſe, who are preſent (all being ſummoned) will 
determine and bind the reſt, but in the other caſe the majority 
of thoſe who are preſent will not do; per Cur. Mich. 6 Ann. 
B. R. The Queen v. Lock. 

| 9. A 
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9. A corporation aggregate conſiſting of 2 lailiſ and bur- 
geſſes Ec. an. one of the bailiffs and burgeſſes made à leaſe in 
their politick capacity to the other bailiff in his natural capacity. 
The Court was of opinion, that the bailiffs made but one 
officer, and the one cannot act without the other; therefore 
if a leaſe is mate by the corporation to one of them, he 1s both leſſor 
and leſſee, which cannot be. 8 Mod. 303. Trin. 10 Geo. 1725. 
Salter v, Groſvenor. 

10. A ſole corporation, as a biſhop or a parſon, could not 
make a leaſe to himſelf, becauſe he cannot be leſſor and !eſſee, 
and the law is the ſame in a corporation aggregate, as dean 
and chapter, for a leaſe cannot be made by the chapter without 
the concurrence of the dean ; and for the fame reaſon a leaſe 
cannot be made to the dean without the concurrence of the 
chapter, but it may be made to any of the prabendaries, becauſe it 
1s not neceſſary that any of them ſhould join in the leaſe, for a 
prebendary is not an integral part of the hody corporate. 
8 Mod. 304. Trin. 10 Geo. 1725. in Cale of Salter v. Groſ- 
Vvenor. 

11. Where: ever notice is given of the meeting of a corpora- 
tion for one particular buſineſs. only, the body cannot go on to 
other buſineſs unleſs the whale body is met, and it is done by con- 
ſent. Bernard Rep, in B. R. 80. Mich, 2 Geo. 2. ſays this 
was laid down as a rule by the Ch. Juſtice in the Cafe of the 
King v, Wakes. 

12. A charter required, that the preſence of the mayor be 
neceſſary at all corporate aſſemblies, The corporation were 
aſſembled, and a matter being propoſed, the mayer diſſolved 
the aſſembly, but the remaining parti the corporation continued 
together, and proceeded, It was objected, that ſuch after-pro- 
ceedings were irregular ; but the Court ſaid, it was very true, 
that no new buſineſs can be propoſed in the abſence of ſuch 
officer, but that the aſſembly has always a right to proceed in the 
buſineſs which was begun when he was preſent. Barnard. Rep. 
in B. R. 385, 386. Mich. 4 Geo. 2. The King v. Norris. 


(G. 4) Grants to or by Corporations, and by 
what Names or Titles they may take, or grant, 
and where there is a Variance or Miſnomer. 


K. WIHERE a feoffment is made to 4 corporation and a ſingle 

perſon, it ought to be by deed, and that the livery be 
made to the attorney of the corporation, authoriſed by deed, 
and to the other perſon allo, and then they ſhall be tenants 
in common, otherwiſe the corporation can take nothing; per 
Huſſey. Thel. Dig. 27. Lib. 2. cap. 3. ſ. 10. cites Hill, 
7 H. 7. 9 


+299 
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2. If 1 deviſe land to the Abbot of St. Peter, where the s. C. cited 
— 


foundation is St. Paul, the deviſe is void; per Englefield I. 
"Wn : : Quod 


J. Hob, 


. 000 
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da. ond. Quod non negatur, Br. Deviſe, pl. 2. cites 19 H. 8, 8. 


Hiſt. of | 
C. B. 186. [Þ- pl. 1.) 


cites S. C. 
for nere the ſaint's name is the only ſpecification of the party in the deviſe, which is miſtaken, 


4 Le. 229. 3. If a maſter or preſident of a college by his teſtament de- 
pl. 357. the wifes land to the ſaid hee whereot he is preſident, and dies, 
_— the deviſe is void, becauſe they have no head. Dal. 31. pl. 
Chrilti Col- 13. Anno 3 Eliz. and cites 13 H.8. 13. S. P. 

lege's Caſe, 


S. C. and S. P. per Cur. and the ſerjeants and others. 


Without 4. If a grant is made to er i a corporation in time of vaca- 
their head . 5 4 ＋ Litt ( 

they cannot lien, it is void. Litt. f. 443. 

take to the 

uſe of the houſe ; for without a head the body is imperfect. Dal. 31. pl. 13. Anno g Eli. 

If during the vacation of the Abathy of Dale a l-aſe for life, or a gift in tail be made, the remainder 
to the Abbot of Dale and tis ſucceſſors, this remainder is good, if there be an abbot made during 
the particular eſtate. Co. Litt. 264. a. 

If there be Mayor and Commonalty of D. and the mayor dies, a grant made to the 
[ 271 [ Mayor and Commonalty of D. is void; but in that caſe, if a leafe for life be made, the 
remainder to the Mayor and Commonaity of D. the remainder is good, if there be a mayor eleQea 
during the particular eſtate, Co, Litt. 264. a. 


s. The Dean and Canons of Windfor were incorporated by 
act of parliament by th- Dean and Canons of the King's Free- 
Chapel of his Caſtle of Mindſor, and they made a leaſe by the 
name of the Dean and Canons of the King's Majeſiy Free-Chapel 
of the Caſtle 7 IVindſer, in the County of Berks, All the Juſtices 
held the leaſe good enough; for though the king in parlia- 

ment ought to call it His Caſtle, vet when another ſpeaks of 
it he is more apt to call it The Caſtle, and conſequently ſuch 
variance is not material, Mo. 71, pl. 195. Trin. 6 Eliz. The 
Dean &c. of Windſor's Caſe. | 

6. And though more be put into the words of the leaſe than 
are in the words of incorporation, yet it is not prejudicial if every 
word is true; as if he had added of the Caſtle of New Wind- 
ſor, or the Chapel of St. George the Martyr, becauſe it is 
true, and there is not any other Windſor known, or any 
other St. George than the Martyr, and though it might other- 
wiſe, yet it ſhall not be intended. Mo, 72. in pl. 195. Trin. 
6Eliz. in the Dean &c. of Windſor's Cale, 

7. Ihe Cooks of Lenden were incorporated by Ed. 4. and that 
two principals of the community, ly the aljint of 12, or at the 
leaſt of 8 perſons of the ſaid community, in myſleria preditta 
maxime expertes ſingulis annis eligere poſſiut et facere de communi- 
tate illa duos magiſtros ſive gubernatores ad ſupervidend &c, et 
quod iidem magiſtri vel gubernatores et communitas, ſheuld have 
perpetual ſucceſſion, and a common ſeal &c. and that they might 
purchaſe and enjoy lands &c. in fee &c, A deed of bargain and 
ſale is made by A. B. C. and D. Majler and Wardens of the Craft 
and Myſtery, and the Commonaliy of the ſame Craft and Myſtery, 
and J. L. of the one part, and R. Dormer of the other part. Held 
here, that the corporation was miluamed, for here are 4 par- 

| ticular 


Corporations. | 271 


ticular perſons named, and Maſter is added at the end in the fins 
gular number, and therefore it cannot refer to them all, or to 
two of them, and if it refers to the four the charter doth not 
warrant this, for that is a greater number than the charter 
wills, and if it ſhall refer to the laſt name, then there are 
not maſters, and the plural number is material, and in the 
indenture they are called Maſter and Wardens, and Warden 
is not in the charter, nor can be part of the corporation, and 
it in the place of Wardens, Governors had been put, they 
ought to haye put (or) in the place of (et) as Matters or 
Governors, but as for the words (Craft and Myſtery) which 
are put in the indenture before the words (and commonalty) 
it is but /urpluſage, which will not make the deed of bargain 
and fale vid. Plow. Com. 537. Trin. 20 Eliz. Croft v. 
Howell, | 

8. A corporation was made by the name of the Dean and maß; 
Chapter Eccieſiæ Cathed, Sarfte & individuee Trin. Caerlil. aeg by : 
made a leaſe by the name of Decanus Aceleſiæ Cathed. Sanctæ Gawdy as 
Trin. in Caerlil. & titum Capitul, de Eccleſia pradift. Six were — by 
againſt three, that it is good notwithſtanding the variance, — 
which is not in ſubſtance of the name. D. 278. pl. 1. Mich, 11 Eliz. 
21 Eliz. Carliſle Dean and Chapter's Caſe. | 

9. There is no hook of law which avoids leaſes or grants There muſt 
of corporations for variance in any of theſe four circumſtances, o no ** 
Viz, Adduicn, Intergaſition, Omiſſion, or Commutation, if they non 
retain the four firſt principles of tubttance, viz. Name of Per- pan. And. 
ſons, of Houſe, Foundations, or Dedication. Place kniwn before 23. Pl. 2. 
the foundation in which the houſe is ſituate; per Manwood ph. N.“ 
Ch. B. Mo. 235. pl. 357. Hill. 29 Eliz. in Fanſhaw's Cafe. Dean and 

Chapter of 

Faton's Caſe, — D. 150. a. pl. 84. Trin. 3 & 4 Ph. & M. 8 C. they were incorporated by the 
name of Præ poſiti & Collegii Regalis Collegii beati Mariz de Eaton juxta Wind ſor, 272 ] 
and made a leaſe by name af Præpoſiti, & Sociorum Collegu Regalis de Eaton 1 27 
&c. omitting Collegium beate Mariz ; and all the juſtices held this a void leaſe. D. 150. a, pl. 
84. Trin. 3& 4 Ph. & M. and ſays, that it was fo adjudged Mich. 10 Eliz. & Mich. 18. where 
the place of the corporation, viz, Cheſter, was omitted in the grant of the dotation made to the 
dean and chapter, but in the habend. it was inſerted. —— Mo. 13. pl. 52. S. C. that the words 
(Santz Mari) were omitted, and therefore held void ; but the leaſe by the Dean and Chapter 
of the cathedral church Peterburgenſis where they were incorporated by the name Sancti Fetri 
Burgenſis was not void, cites a great many year books. 


10. The Proveſt, Fellows, and Scholars of Queen's College 
Oxon, are ouardians of an hoſpital in Southampton, and they 
leaſed parcel of the ſaid hoſpital by the name of Provoſt, Fellows, 
and Scholars, Guardianus of the Hoſpital; it was objected, that 
it ſhould be Guardiani, becaufe the College conſiſt of many 
perſons, and every one is capable, and not like to Abbot and 
Convent; but the whole Court held, that the College is ag 
one body, and as one perſon, and fo the leaſe and declaration 
were both good. Le. 134. pl. 183. Hill. 30 Eliz, Queen's 
College Oxon's Caſe. | 

11, If the queen will found an hoſpital by the name Quod 
fundavimus ad rogationem Chriftapheri Hatton Cancel:arii Ang- 


liz, all the lame ought to be expreſſed in every grant made by, 
X 3 by 


42h * 8 Tar Pa 
2 I 1 
1 Si "x 
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or to the ſaid hoſpital; per Egerton Solicitor General Arg. 
Le. 164. Mich. 30 & 31 Eliz. in Scacc, in Caſe of Marriot 
v. Paſcall, 

12. So quod fundavimus ad relevandum pauperes, Ibid, 

13. And ſometimes the number of perſons incorporated, if it 
be in the charter, it ought to be uſed in all acts made by or to 
them; as Maſter and 6 Chaplains ; per Egerton Solicitor Ge- 
neral Arg. Le, 164. Mich, 30 & 31 Eliz, inScacc, in Caſe 
of Marriot v. Paſcal], 

2 Le. 97. 14. The Dean and Chapter of Exeter made a leaſe by the 
Feed name of the Dean and Chapter of St. Mary of Exeter, whereas 
zccording- they were incorporated by the name of the Dean and Chapter 


ly. of St, Mary ix Exeter; but this was held to be no material 
variance. Cro. E. 67. pl, 3. Hill. 32 Eliz. B. R. Willis 
v. Jermin. | 

Sav. 428. 15, In ejectment of a leaſe by the Harden and College of 


E a3 All-Souls of Oxford, the jury found the leaſe to be made by 
judged. the V arden aud Coliege of All-Souls of Oxford in the County of 
Oxford, It was objected, that this could not be the leaſe on 
which the plaintiff had declared, becauſe it varied from that 
Jeaſe, the one being made by the Warden &c. of All-Souls 
of Oxford, and the other by the Warden of All- Souls of Ox- 
ford in the county of Oxford, But per Cur. the plaintitf had 
ou judgment, for the verdict having ſet forth, that the 
arden &c. was ſeiſed, and being ſo ſeiſed, made the leaſe 
&c. and ſealed it with their common ſeal, all this is the ſame 
as in the declaration, and the words, (viz.) (in the county of 
Oxford) are not added as part of the name of the corpora- 
tion, but only to ſhew in what county Oxford is. 1 And, 
248, pl. 261, Paſch, 32 Eliz. Carter v. Cromwell, 
There is a 16. It was held per Curiam upon evidence, that a corpo- 
— an. ration may be known by two names, and if it hath been ſo 
cient corpo- known time out of mind, that a grant made by either of the 
rations aud names is good. Cro, E. 351. pl, 4, Mich. 36 & 37 Eliz, 
Goon B. R. Vaughan v. Gainsford, 


tions made 


of late 


time; for ancient corporations may by uſage have divers ſeveral names; and demiſes, grants 
&c. by any of them are good enough. 10 Rep. 126. Mich. 11 Jac. C. B. cites abundance of 
caſes. -— S. FP. by Hale Ch. B. as by the name X Burgenſes, and of Ballivi and Burgenſes; but 
if the name of Ballivi and Burgenſes be a name which they have recorded within time of memory, 
they cannot preſcribe by it, but by their ancient name, till ſuch a time, and then &c, as in Dyer. 
Hard. 304. Palch. 21 Car. 2. in Scacc. in Caſe of Attorgey General v. Farnham (town in Surry. 
ub. Hiſt. of C. B. 186, 187. S. P, 


[ 273 1 1. A bargain and ſale by the king for any conſideration, to a 
| corporation is good, although the king cannot ſtand ſeiſed to 
the uſe of another ; and the conſideration of money paid or men- 
tioned to be paid, although by any ſtranger, makes the con- 
veyance of bargain and ſale valid. Jenk. 270. pl. 88, 
18, King H. 8. incorporated Trinity College in Cambridge 
— the name of Maſter, Fellows, and Scholars of the College of 
e Holy and Undivided Trinity in the Univerſity of Cambr idgez 
aud anno 6 E. 6. they made a leaſe by the ys 
erlows 
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Fellows &c. of Trinity College but left out the word (Univer- 
ſity.) Two Juſtices thought the leaſe good, but the two 
others, and the Ch. J. thought it void, but he moved the 
parties a ſecond time to an agreement, and would not as yet 
give judgment. 2 Brownl. 243. Paſch. 7 Jac. B. R. Trinity 
College's Caſe, ; 
19. A deviſe of an houſe was to his wife for life, remainder 
to the Maſter and Wardens of the Queen's IC St. 
Olave's Southwark; in ejectment brought by the ſaid Maſter 
and Wardens, it was objected ; that the corporation could 
not take by this deviſe, hecauſe there is an exception in the 
Stat, 32 H. 8. cap. 5. of Wills of all Bodies Politick or Cor- 
parate, ſo that they are excepted from taking by the will ; 
the Court were all clear of opinion, that the plaintiff had a 
good title, 2 Bulſt. 33, 34 Mich, 10 Jac. Maſter &c. of St. 


Olave's Caſe, 


20. The Dean and Chapter of Norwich were incorporated Jo. 166. 
by H. 8. by the name of the Dean and Chapter of the Biſhop >: © o p 
of Norwich and his Succeſſor; they ſurrendered their charter the leaſe 
to Ed. 6. and afterwards were incorporated by him by the name good, inaf- 


j 0 0 . . * . ® = © much as 
of the Dean and Chapter Sanctæ individuæ Trinitatis Norwict ex TOES 


Furdatione Regis Ed. 6, They made a leaſe 2 the old name of corporation 
incorporation, _— out (Ex Fundatione Regis Ed, 6.) and was not ex- 
adjudged that the leaſe was good, Palm, 491. Hill, 3 Car, u and 


B. R. Hey ward v. Fulcher, made bythe 


ancient 


name was good notwithſtanding the ſaid omiſſion in the grant and leaſe. 


21. Debt upon a bond made to the plaintiff's wife dum 
ſola by the Corporation of Wells, by the name of the Mayor, Alder- 
men, and Burgeſſes, Upon non eſt factum pleaded, the jury 
find a ſpecial verdict, that Queen Eliz, in the 31ſt year of 
her reign, created them a corporation by the name of the Mayor, 
Maſters, and Burgeſſes of Wells, and that Car. 2. in the 35th 
year of his reign, by his letters patents, granted to them that 
they ſhould be known by the name of the Mayor, Aldermen, and 
Burgeſſes &c, and by this laſt name they entered into the 
ous, þ and if this be the bond of the Mayor, Maſters, and 
Burgeſſes of Wells, then &c. And adjudged for the defen- 
dants, becauſe by the taking of the ſecond letters patents the 
firſt name is entirely extinguiſhed; but it was agreed, that a cor- 
poration might have two names, the one by preſcription, and the 
other by grant, or both by preſcription, but not two by grant, Lord 
Raym, Re . 80, 81. Paſch. 8 W. 3. Knight & Ux. v. the 
Mayor, Maſters, and Burgeſſes of Wells, 

22. The names of corporations are not arbitrary ſounds merely New Abr. 
ſo individuative, but have a certain and fignificant meaning, and — — 
if that be kept to, though the words and 2 be varied, yet the erbi. 
body politick is very well named, for then there is enough ſaid 
to ſhew that there is ſuch an artificial peings and to diſtin- 

1. 


guiſh it from others, Gilb. Hiſt. of C. B. 1 | 
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1 Rep. 22. Any corporation by aft of parliament may take by another 
11 Jas. in ame than that by which it was inſtituted, for in acts of parlia- 
the Chan- ment the ſubject and deſign of the legiſlature muſt be re- 
cellor of ſpected, and thoſe that have power wholly to change the 
7+ J name of things, have certainly power to alter it in any aCt 
Cate S. P. Of theirs, and all inferior juriſdictions are bound to ſupport 
the ſenſe of the law, and not to dettroy it, if it has any mean- 
ing, and therefore the ſtatute that Advowſons of Popiſh Re- 
cuſants convict be given to the Chancellor and Scholars af 
the Univerſity of Oxford, and they bring their action by 
the name of the Chancellor, Maſter, and Scholars of the 
ie arg of Oxford, this is well enough. Gilb, Hiſt, of 
C. B. 187, | | 
24. If a writ be brought by Hugh Pricr ef Coventry, this is 
too general, and ſhall abate, but in a leaſe ſo made had been 
good, Gilb, Hiſt. of C. B. 189. 
New Abr. 25. There is a difference between writs, declarations &c, and 
x ex Sake obligations and teaſes; for that if the name of a corporation be 
derbi. —- Miſtaken in a writ, a new writ may be purchaſed of common 
6 Rep. 63. right; but it were fatal, if miſtaken in leaſes and obligations, 
185 EE z. and the benefits of them would be wholly loſt; and there- 
iu Sir Moyle fore one ought to be ſupported, and not the other, ]. Abbot 
Finch's of W. granted common of paſture to J. S. by the name of 
10 Rep, W. Abbot of W. this is good enough cauſa qua ſupra ; but 
125. b. 126. if this name had been thus miſtaken in a writ, it had been 
a. S. C. or fatal, Gilb. Hitt. of C. B. 189. 2 


S. P. cite 
by Coke Ch. J. Mich. 11 Jac. in the Mayor and Burgeſſes of Lynn's Caſe. 


66.6 Grants by a Corporation. Good or not. 
. In what Caſes. 


1. "THE queen makes a leaſe for years of land to the Men of 

| Chefter field, rendering rent, and the grant was to them 
by the name of the Aldermen of Cheſter field, and they by the name 
of Aldermen of Ch-/terfield grant their intereſt to C. in the faid 
Jand; and it was agreed by the Court that the grant by them 
was void; for they by the grant of the queen have capacity 
to take, but not to grant the land to another. Cro. E. 35. 
pl. 3. Mich. 26 & 27 Eliz. B. R. The Aldermen of Cheſ- 
terfield's Caſe. | 5 „ | 

2. A corporation of mayor and commonalty, or of bailiffs, 
burgeſſes &c. may by their common ſeal grant their lands &c. 
for life or years, or in fee, and this ſhall be good, and bind 
their ſucceſſors; per tot, Cur. Sid, 162. pl. 15. Mich. 15 Car. 2. 
B. R. Smith v. Barret, 

3. No perſon, natural or politick, who has a ſee, but may 
alien it; a biſhip, dean, and chapter &c. are corporations, 
which have their Hates under a truſt, yet they may alien ; 


© Skin, 602, Mich, 7 W. 3. B. R. in the Banker's 
21. | 9 l : « 
| 4. Aud 
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4. And though a farſon may not alien by himſelf, yet he 
may by the conſent of the patron and ordinary; per Holt. Skin. 
602. Mich. 7 W. 3. B. R. in the Banker's Caſe. 


(G. 6) Grants to a Corporation. To what Per- J 275 J 
ſons it ſhall be ſaid to extend; and what 
Paſſes. 


1. OLA ENANT was brought by the Mayor and Commenalty Br. Corpo, 
of N. againſt the Mayor and Commonalty of D. and q_ 
counted that the defendants by their deed had covenanted that the S. c. 
plaintiffs ſhould be quit of murage, pontage, cuftom, and tel! — it 
in D. of all thoſe of N. and that they had taken toll by certain of — 
their Burgeſſes, of certain of their Burgeſſes of N. wrongfully &c. ticular per. 
And there adjudgel that the taking of the common ſervant is the . Br. 
taking of t'e corporation, and ſo the covenant broken; quod — 
nota; and it is not mentioned there if the ſervant was ſervant cites S. C. 
by ſpecialty under the common ſeal of the corporation, or 
not. Br, Corporations, pl. 14. cites 48 E. 3. 17, 

2. It was laid by Paſton, that if goods are given to an abbot, 
and to another, the property is jointly in them two, and 
nothing in the houſe &c. and that the other ſhall have all by 
farvivorſhip if the abbot dies. Thel. Dig. 26. Lib. 2. cap. 2. 

ſ. 24. cites Trin. 9 H. 6. 25. and that fo it is agreed in a 
leaſe for ycars made to them. Trin. 16. H. 7. 15. 

3. Obligation made 7 F. P. Alderman of Saint Mary's 
Guild of D. and his ſucceſſors, and in fact there is no ſuch core 
poration there, the obligation ſhall go to the executors, and 
ſucceſſors is void. Br. Obligation, pl. 68. cites 2c. E. 4. 2. 

4. So of bonds made to the church-wardens in London, and 
their ſucce/lors, it is void to the ſucceſſors, and good to the 
executors ; for they are not incorporated, Br. Obligation, 
pl. 68. cites 20 E. 4. 2. 

5. And where bond is made to the Dean of P. and * 
cars, and it is nat ſaid dean and chapter, and his ſucceſſors, 
this is good to the executors, and void to the ſucceſſors. Br. 
Obligation, pl. 68. cites 20 E. 4. 2. 

6. Contra if it had been to the dean and chapter and his ſuc- 
ceſſors; for he has 2 capacities, viz, to him and his heirs, and 
another with the corporation. Br, Obligation, pl. 68. cites 
20 E. 4. 2. 5 | 

7. And if obligation be made to the biſhop of L. and his ſue- 
cefſors, or Parſon of D. and his ſucceſſors, this goes to the exe- 
cutors, and yet they are a corporation; for they have two 
capacities. Br. Obligation, pl. 68. cites 20 E. 4. 2. 

1 8. Contra of abbot or prior, Br. Obligation, pl. 68. cites 20 
Lo 4. 2. 

9. If land be granted to a mayor and commenaliy without ſay- 
ing to their ſucceſſors, they have fee ſimple. Thel. Dig. 20. 
Lib. 1. cap. 22. cites 11 H. 7. 12. 


10. It 
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10. It was ſiid, that if land be given Fo. Stile Dean &c, 
end to his jucceſſors, and to Fo. Stile Clerk, being the ſame per- 
ſen, and to his h:irs that this is a good gift, and that he Hall 
be tenant in common with himſelf tor diverſe reſpects. Thel. 
Dig. 27. Lib. 2. cap. 3. ſ. 11. cites Trin. 13 H. 8. 14. 

11. If one deviſes land to A. N. Dean of Paul's and to the 
chapter there, an their ſucciſſors, and A. N. dies, and a new 


dean is made, and then the devi/or dies, the land ſhall veſt in 


the new dean and chapter according to the intent, though by 
the words it does not; for the chief intent was to convey it 
to the dean and chapter, and their ſucceſſors for ever, and the 
ſingular perſon of . N. was not the principal cauſe, though 

[ 276 ] perchance it was one of the cauſes; per Manwood. Pl. Com. 
344. b. Trin. 10 Eliz. 


(8. 7) Actions. Obligations &c. made to or 
by Corporations, Liable; who, where the 
Head is removed, And Pleadings. 


Br. Non eſt TE; that the deed of an abbot and covent, which 

Tactum, pl. abbot is depoſed or deraigned after, is good. B. Abbe, 
pl. 19. cites 9 H. 6, 32. | 
Br. Non et 2. Contra of the deed of an abbot who is a uſurper where there 


Fetum, pl. jg lauſul abbot at the time &c, Ibid, 
F cues5. C. : 


3. citesS, C. 


3. Bond was made by prior and covent, and after the prior 
was made Biſh:p of D. and in action againſt him upon the fame 
bond he plead:d this matter, and that the action ſhall be upon the 
ſucceſſor, and net upon the predeceſſor for the corporation is 
charged only, and a good plea with:ut traverſe, abſque hoc 
that he alone made the bond. Br, Traverſe per &c pl. 82. cites 
21 H. 6. 3. 

4. Debt of contract againſt the Provsſt of the college of T. in 
Cambridge ir /iuff bought, which came to the uſe of the college, 
and that the ſame provoſt, viz, T. M. was removed, and the 
now defendant was elected, and made provoſt &c. and exception 
was taken that he did not /hew how he was removed, & non 
allocatur per Cur, For if he be removed by any way, and 
the other was provoſt, it is ſufficient, and this only is traver j- 
able, and not the cauſe of the removing; for action of debt ſhall 
be brought againſt executors generally, without ſhewing how 
they we:e made executors; for if he be executor it ſuthces, 
and the entry of the prothonotary is general, that he was re- 
moved, without ſhewing how, and for what cauſe, Br. 
Pleadings, pl. 87. cites 5 E. 4. 70. | | 

5. Where a man pleads payment to the Chamberlain of Lone 
don, viz. to one 75 and his ſucceſſors &c. according to the form of 
the condition of the obligation aforeſaid, he ought to ſhew that 
the ſaid chamber lain was depoſed, or the like, and then he paid it 
to M. N. his ſuccsffor, who was elected chamberlain &c. by 
which he pleadcd accordingly ; for otherwiſe it ſhall be 2 

tende 


2 
v 
0 
I 
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tended that the firſt continued chamberlain ; ſo of an abbot 
&c. Br, Pleadings, pl. g8. cites 8 E. 4. 18. 
6. In debt, the Prior of B. made an obligation without the B. Abbe, 


covent, and after was made an abbot of another houſe, and the 3 


obligee brought debt againſt him, and declared upon the 3 H. z. 24 
matter, and the defendant ſaid, that the goods did not come to the | 
uſe of the hauſe of which he is abbot, and demurred in law upon 
the declaration; per Vaviſor J. this is a body politick, and 
none ſhall be charged but the fame body politick, and an 
abbot or prior can take nothing but to uſe of the houſe, and 
when he is made an abbot of another houſe, he is ſevered 
from the firſt houſe, and th-refore he is diſcharged, and the 
covent of the firſt houſe ſhall not be charged, becauſe they 
were not bound unleſs the goods came to the uſe of the houſe, 
and if he he depoſed, and after re elected into the ſame houſe, 
yet he ſhall not be charged, for he is in another courſe, and 
all the other juſtices were to the contrary at this time; but 
after Rede & Fineux agreed with Vavitor, 5 H. 7. 25. and 
Wood, Brian, Keeble, and Townſend to the contrary, be- 
cauſe he was at all times perſonable when he was immediately [ 277 ] 
made abbot of another houſe ; contrary where he is depoſed 
and re- elected, and therefore Brook makes a quzre, for it is 
dubious to him; and per Vaviſor, 5 H. 7. 25. an abbot may 
give the goods of the houſe, and make a charge during the 
time that he is abbot, and make an obligation, which is good if 
it be ſued during the time that he is abbot, but the faceeffi ſhall 
not thereof be charged, and therefore becauſe the capacity by 
which he is charged is determined, the charge determines, 
and the beſt opinion was with him, as it ſeems, and agreed 
with Vaviſor the principal cafe, 9 H. 7. 23. Br, Barre, pl. 69. 
— . 

7. If the Abbot of B. be bound in an obligation by his own ſeal, 
and after is tranſlated to the Abby of St. A. action of debt lies 
againſt him as abbot ; per Vaviſor for law; otherwiſe it ſeems 
where he is depoſed, and after is re-elefted abbot, in this houſe, 
or in another; for there the action was once extinct, contrary 
here, Br, Nonabilitie, pl. 28. cites 9 H. 7. 23. 


(H) Y4z ſhall be ſaid the Founder. 


[7+ E that gave the firſt poſſeſious to the corporation is the Jenk. 270. 
HT founder, Co. 10. Hoſpital 33. b. 38 AM. 22. 50 En S-F- 


Aſſ. 6.] rody, pl. 18. 
| cites S. C. 
but S. P. does not clearly appear. Fitah. Grant, pl. 2. cites 8. C. & S. P. 


2. [89] If the king hath a chapel, and gives poſſeſſions to Br. Corody, 
it, by _- he is the founder thereof, though the ſeculars OD 
are after tranſlated into regulars, A the king ſhall be the do not ob- 


founder thereof, hecauſe he gave t 


22. 


e firſt poſſeſſions, 38 Aff. nne P. 
Grant, pl. 1. ei : 
Grant, pl. 1. cites 
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Br. Coro- [Z. If the Ling and a common perſon give paſſaſtons to a core 


dies, pl. 3. : — 0 a 
e E 3s poration at one and the {ame time, the king ſhall be the founder 


and 44. E. only by his prerogative, 50 Aſſ. 6. per Knivet,] 
a 1 
It the Ang and a common perſon join in a foundation the king is the founder, becauſe it is an intire 
ting. It a common perſon founds an ab ev, or priory, with poſſe/ſhons of ſmall value, and the hing 
after endows it with great pojſejhons, yet the common perſon 1s founder. 

It a common per on ſounds a chantery, and after the king tranſlates it, and makes it a monaſtery, 


end engows it with poſſeſtons, yet the common perſon is in law the founder becauſe he gave the 


tuft ling. 
S9 ut the tranſlation be from regular to ſecular, vel e contra, 2 Inſt, 68. 


4. Iſſue was taken in caſe of a corody, whether the Ling 
was patron of a priory, where he preſented one to a corody, by 
reaſon that his progenitar founded a chapel there b:fore any priory 
was there ; or whether the Biſhop of E. and his predeceſſors, 
time out of mind, had been patrons there. And Greene Juſ- 
tice ſaid, that when the ing bad a chapel of which he was 
patron, and this was in the hands of the prior, though the ſecu- 
lars were 13 regulars, yet he who gave the firſt poſ- 
ſeſſion was founder, and the jury found for the king. Br, 
Preſentation, pl. 39. cites 38 Aſſ. 22. 

And it wes ſaid, that though there was no prior there 

before, and though the priery was not founded in the place where 

[ 278 ] the chapel was, yet becauſe it was annexed, and the king was the 

firſt patron of it, the patronage was the king's; quod nota. Br, 
Preſentation, pl. 39. cites 38 Aſſ. 22, 

6. And becauſe they had made eledions of priors there with- 
out the king*s licence, to the difherijon of him and his crown, it 
was agreed that the king recover the patronage, and that the 
temporalities be ſeiſed into the king's hands tor ſuch diſheri- 
ſon and contempt, till ſatisfaction made to him. Ibid, 

7. Founderſhip cannot e/cheat, for it is not held, that is, 
it cannot eſcheat by death without heir; per Brooke, Br. Co- 
rodies, pl. 5. 

8. Nor can it be forfeited, as Brooke thinks; for it is an- 
nexed to the blood, which cannot be divided, as it is ſaid, 
after the Augmentation-Court took its commencement, in 
time of H. 8. For a man who is heir to another, cannot make 
another to be heir, Br, Corodies, pl. 5. 

9. If a biſhop be founder of a priory and convent, and the 
crown tranflates this to a dean and chapter, and diſcharges the 
monks of their habit and order, yet the biſhop remains founder 
ſtill, 3 Rep. 74. Dean and Chapter of Norwich's Caſe. 

Br. Prero- 10. He that gives the firſt pofleſhon to any corporation 1s 
1 the founder. 2 270. pl. 88. | 

I: isannex- 11. Founderſhip is an incident inſeparable, and is not grant- 
_ = able over. 11 Rep. 78. a. Magdalen Coll. Caſe cites Paſch. 
cannot be 7 Eliz. in Scacc. Wharton v. Morley, 

granted to 


any one, and if the church be d:/ſolved, the founder ſhall have the land. Br, Corodigs, pl. 5. 


12. A founder having given /tatutes to the college cannat alter 
them and give new ſtatutes, unleſs he had reſerved to himſelt 


an 


Corporations. 


an authority for that purpoſe. Skin, 513. ſays this point was 
| agreed in Caſe of Philips v. Bury. 


(H. 2) Conſidered How. And capable of 
What, 


I, (CORPORATION aggregate of ſeveral is inviſible, im- 
| mortal, and refts only in intendment and conſideration of 
law, and therefore dean and chapter cannot have predeceſſor nor 


ſucceſſor. 10 Rep. 32. b. cites 39 H. 6. 13. b. 14. 


2. Nor can they commit treaſon, or be outlawed, or excammu- 
nicated; for they have no ſouls, ner can — appear in per- 
« 4+ 72. a. and 


fon but by attorney, 10 Rep. 32. b. cites 21 
30 E. 3.15. b. | 


3. Corporation aggregate of many cannot do fealty ; for a 


body inviſible cannot be in perſon, nor can ſwear, ' 10 Rep. 
32. b. cites Br, Fealty, [pl. 15.] 33 H. 8. | 


278 


4. It never was ſeen, that a corporation might be bound in Id. Raym, 


a recognizance or latute merchant; per Dyer. Mo. 68. in pl. 
182. Trin. 6 Eliz. 


Rep. 79. 


Paſch. 8 


W. 3. S. P. 


in Caſe of 


Burghill v. Gibbons and Cambridge Univerſity, & al. 


| 5. Corporations aggregate of many are not capable of theſe | 279 ] 


two protections, either prefecturæ or moraturæ, becauſe the 
corporation itſelf is inviſible, and reſts only in conſideration 
of law. Co. Litt. 130. a. 


(H. 3) Diſſolution; and the Effect thereof. 


I, IF the corporation of a prebend be a manor & nient plus, and 

the manor is recovered from him by title paramount, the cor- 
poration remains, for he ſhall have ſtallum in choro, and 
vocem in capitulo, and he is ſtill a prebendary. 3 Rep. 75. 
b. cites 15 Aſſ. pl. 8. 

2. C. brought annuity againſt the Dean and Canons of St. 
Stephen's Weſtminſter, and counts, and the ſaid C. was ſeiſed 
of the ſaid annuity by the hands of M. parſon of the pariſh 
church of G. predeceſſor of the ſaid dean and canons. The de- 
tendant pleaded, that the ſaid rectory of G. was parcel of the 
poſſeſſions of the Priory of Wells, which priory was parcel of the 
Priory of St. Stephen's in Normandy, which priory, and the poſ- 
leſions thereof were ſeiſed into the king's hands, by reaſon of the 
war between K. E. 3. and the King of France, and ſ con- 
tinued in his hands till the time of King H. 5. and then the Rec- 
tory of G. was appropriated to the ſaid priory time whereof 
memory &c, which kings continually took the profits, till 


by Stat. 2 H. 5. it was ordained, that all priories alien, and 


their manors, rectories &c. in England, which appertained to 
the 
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279 Corporations. 

the ſaid priories, or are appropriated or annexed &c. ſhall be 
to the king and his heirs, which lands and rectory came to King 
E. 4. who by his letters patents granted the priory alien, and 
the ſaid rectary to the dean and chapter defendants &c, Upon 
demurrer, judgment was given for the plaintiff, 2 And, 
106, 107, pl. 57. in Caſe of the Biſhop of Rocheſter v. the 
Dean and Chapter of Rocheſter, cites it as Paſch. 18 H. 7. 
Rot. 416, The Prior of Caltle Acre v. the Dean &c, of 
Weſtminſter. | 

Grant was made to John of Gaunt, Duke of Lan- 
caſter, of all ſtrays within his fees, and a Prior of Splading 
held of the grantee certain land in B. in Frankalmoign, and ſtray 
came there, and the grantee claimed it by his grant; and the 
beſt opinion was, that he ſhall have it; for he has tenure 
there, and therefore he has fee there; for it the houſe be dil- 
ſolved he ſhall have the eſcheat, and the tenant may have 
"= of meſne, or ne injuſte vexes, Br. Patents, pl. 61. cites 
7 E. 4. 11. ' 

4. If the abbot and convent gives all their lands and poſſeſſions 
to another in fee, yet the corporation remains. Br, Extinguiſh- 
ment, pl. 35. cites 20 H. 8. per Fitz. ]. 3 

5. If a corporation which has a common in groſs be deter- 
mined or diſſolved, the common is extinct. Thel. Dig. 20. 
Lib. 1. cap. 22. ſ. 28. cites it as the opinion of Paſch. 
27 H. 8. 10. | | 

6. If lands holden of J. N. be given to an abbot and his ſuc- 

ceſſors, in this caſe, if the abbot and all the covent die, fo that 
the body politick is diſſolved, the donor /all have again his 
land, and not the lord by eſcheat. Co. Litt. 13. b. 

7. So if land be given in fee-ſimple to @ dean and chapter, or 
to a mayor and commonalty, and to their ſucceſſors, and after 
ſuch body politick, or incorporate is diſſolved, the donor ſhall 
have again the land, and not the lord by eſcheat; and the 
reaſon, and the cauſe of this diverſity is, for that in the caſe 

280 10 a body politick or incorporate, the fee-ſimple veſted in 

8 their politick or incorporate capacity created by the policy of 
man, and therefore the law does annex a condition in law ts every 
ſuch gift and grant, that if ſuch body politick or incorporate 
be diflolved, that the donor or grantor ſhall re-enter; for 
that the cauſe of the gift or grant fails, but no ſuch condition 
is annexcd to the eſtate in tee-ſimple veſted in any man in 
his natural capacity, but in caſe where the donor or feoffer 
reſerves to him a tenure, and then the law doth imply a 
condition in law by way of eſcheat, Co. Litt. 13. b. 

8. The Biſhop of R. brought annuity againſt the Dean and 
Chapter of R. and declared of an annuity by preſcription from 
the Prior of St. Andrew's of R. which priory was diſſolued the 
28 H.8. and 31 H. 8. and their poſſeſſions were committed by 
the king to the Dean and Chapter of R. Anderſon ſaid, the an- 
nuity does not remain; for an annuity charges the party, 


and not the poſſeſſion, and therefore when the corporation is 
diſſolved, 
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diſſolved, which is the perſon, the annuity is gone; Walmeſ- 
ly ſaid, that in 2 H. 6. 9. it is ſaid there, if a priory be 
charged with an annuity, the annuity ſhall continue although 
it be changed to an abbey, Anderſon faid, that is true, for 


there corporation is changed only, but here it is dium; Wil- 


liams ſaid, that is ſaved by the 31 H. 8. for annuities are ex- 
preſſed in the ſaving, But Anderſon anſwered, that this is 
an annuity, or rent with which the land is charged, Beau- 
mond ſaid, that it it be any thing wherewith the land is 
charged it is ſaved; but the perſon is only charged with this 
annuity, Walmeſly ſaid, that the 21 H. 7. is, that an an- 
nuity out of a parſonage is not a mere perſonal charge, but 
charges the parſon only in reſpect of the land; and the Court 
would conſider on the caſe, Ow. 73. Paſch. 38 Eliz. C. B. 
Rocheſter (Biſhop's) Caſe. | 

9. If lands are given to a corporation, and their ſucceſſors, 
and the corporation is diſſolved, the donor, or his heirs, ſhall 
have back the lands again; for the ſame is a condition in law 
annexed to the eſtate, and in ſuch caſe no writ of eſcheat lies, 
yet the land is in him in the nature of an eſcheat ; per Cur, 
Godb. 211, pl. 301. Mich. 11 Jac. C. B. in Caſe of the 
Dean and Chapter of Windſor v. Webb. 

10. Apreſcription was laid in an abbot and covent to be diſcharged 
of tithes, and it appeared, that the body corporate was diſ- 
ſolved, becauſe all the monks were dead, and the abbot alſo, 
and the lands came to laymen, It was adjudged, that they h 
pay tithes in hind, becauſe the preſcription was determined by 
the lands not continuing in the hands of the abbot and covent; 
for a layman cannot preſcribe in non decimando. Godb, 
211. pl. 301. Mich. 11 Jac. C. B. The Dean and Canons of 
Windſor v. Webb. 


280 


11, Holt Ch. J. ſaid, that a final judgment for ſeiſure of a Skin, 310, 
corporation would not, as he thought, be ineffectual, as is 311. inS. C. 


proved by a judgment for ſeiſure quouſque &c. in caſe of non- 
appearance, but the liberties of a corporation may be ſeiſed, 
or ſurrendered, (as in the Dean. and Chapter of Norwich's 
Caſe 3 Rep.) and yet no ſeifure or ſurrender of the corpora- 
tion itſelf; the offices and the power of chuſing others nee 


be ſeiſed into the king's hands, though he cannot exerciſe 


them, and he may regrant them. If a corporation to a parti- 
cular purpoſe be dive/ted of all its powers and liberties, it is gane, 
as in caſe of a charity; but for any other corporation, they have 
power to make by-laws, and govern the place, though they have 
their liberties ſeiſed; for they continue a corporation, and may act 
as ſuch, as in the Dean and Chapter of Norwich's Caſe, that 
they were uſeful ſtill as aſſiſtant to the biſbip. It is not the 
privilege of the corporation to make by-laws, but it is eſſen- 
tial to its being, and part of the conſtitution, Show. 280, 
281. Mich. 3 W. & M. in Caſe of The King v. Mayor of 
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281 Corporations. 


(1) What Thing di ſolves the Corporation. 


D.. IF a corporation be made of con- freres and ſiſters, and 

after all the ſiſters are dead, all grants and a#ts made ly 
the con - Freres after are vcid; for when the ſiſters are dead, this 
is not any perfect corporation. M. 27 El. B. R. in the Caſe 
between Serjeant Lovelace and Manuusod it is there cited to be 
ſo. 

* If the king makes a corporation, conſiſting of 12. men, to 
continue always in ſucceſſion, and when any of them die, the others 
may chuſe another in bis place ; it 3 or 4 of them die, yet all acts 
done by the reſt ſhall be ſufficient, for this is not like to the 
aforeſaid caſe, M. 37 El. B. R. per Curiam.] | 

Though 3- Though a dean and chapter depart with all their poſſeſſions, 
axes Apt yet for neceſſity the corporation remains as well to affiſt the 
their lends, biſhop in his function, as to give their aſſent to the eſtates 
yet they Kc. which he ſhall make &c. of his temporalities, and fo long 
— Lalla as the biſhoprick remains, they being his chapter and coun- 
thero 2 ſel, they may well remain, though they have no poſſeſſions, 
Lorin and they ſhall be now (as they were at firſt) without any 
— ſſeſſions; and namely, when the biſhoprick may conſiſt 
per Whir- — > ; . y 

lock, to Wholly of ſpirituality. 3 Rep. 75. b. cites it as ſaid by Stoufe, 
which Jones 10 E. 31. b. in the Caſe of the Biſhop of Norwich, and 25 


agreed, and Aff, pl. 8. per Fiſher. 


ſaid, that - 

there is no 

neceſſity of lands, being annexed to the corporation, ſor there were dean and chapters before 
any lands were gen to them, and though they grant them away, yet the corporation remains ; 
and to this Doderidge agreed, and thence concluded, that dean and chapter cannot deſtroy ther- 
ſelves ; for thereby the biſhop will loſe his counſels and without them he can make no grant, 
and great inconvenience would follow to the diſcipline of the church ; and therefore without the 
biſhop they cannot dijjolve themſelves; to all which Hide Ch. Juſtice agreed for the ſame reaſons, 
Palm, 520, 521. &c. Hill. 3 Car. B. R. in Cafe of Hayward v. Fulcher, — Jo. 168. S. C. 


4. If the corps of a prebend be a manvr, and nothing more, and 
the manor is recovered from him ty title paramount, yet his cor- 
poration remains; for he has ſtallum in choro, & vocem in 
capitulo, and he is a prebendary, though he has poſſeſſions. 
3 Rep. 756. cites 15 Aſſ. 10. 

5. If a man is patron of a vicarage which voids, and he pre- 
ſents to it by the name of Parſonage, by this the corporation of 
vicarage is changed into parſonage. Br. Corporations, pl. 85. 
cites 11 H. 6. 18, 19. 

6. The creation of a new corporation after the determination of 
the old one makes another body, fo that rent-charges and annui- 
ties payable to the old corporation are extinct by the death of 
all the members, as monks &c. Br. Mortmain, pl. 1. cites 
20 H. 6. 7. 

7. If the abbet and all the monks die, the corporation is diſ- 
ſolved, and the land hail eſchear, Br. Corporations, pl. 78. 
citcs 29 H. 6, 7, 8. | 4 If 


Corporations. 281 


8. If the maſter and confreres of a college are all dead, the 
corporation is determined. Thel. Dig. 20. Lib. 1; cap. 22. 
ſ. 20. cites Trin. 11 E. 4. 4. | 

9. And ſ it is of an abbot and covent, Thel. Dig. 20. Lib. 
1. cap. 22, ſ. 20. cites Trin. 11 E. 4. 4. 

10. But if the abbot be alive, and the covent all dead, the cor- 
poration is not determined, per Cateſby ; for he may profeſs 
_ &c. Thel. Dig. 20. Lib. 1. cap. 22: ſ. 20. cites Trin. 
11 E. 4. 4. 


11. But if they ſell all the lands and the abbey, yet the corpo- [ 282 


ration remains; per Fitzherbert; but Brook makes a quzre, Br. N. C. 


of what he ſhall be abbot; for there is neither church nor 2 


monaſtery ; and makes a quzre, it the abbot dies, if they may 3 Rep. 75. 
chuſe another, the houſe being diſſolved ; monks and anon are Þ-citess. C. 
capable of ſpiritualities as to be vicar, exezutor &c, Br, —_— 
Corporations, pl. 78. cites 32 H. 8. and Hill. 3 H. 6. 23. queſtion 
this is good 
law, if they were the chapter to a biſhop: | 


12: A corporation was founded by the name of Brothers 


and Siſters, and a!l the fi/ters are dead, and the brothers make 


leaſe, and held void, for then it was no corporation; D, 282, 
b. Marg. pl. 27. cites it as in the time of Queen Eliz. Man- 
wood v. Lovelace; 
13. The Dean and Chapter of Melli, by expreſs words, grant 
and ſurrender the Deanry of Wells &c, yet this was not thought 
ſure till the grant and ſurrender was eſtabliſhed by act of par- 
liament, and though all biſhopricks were of the foundation 
of the Kings of England, and therefore in ancient time were 
donative, and given by the kings, as appears in 17 E. 3. 40. 
and by the Statute 25 E. 3. de — yet afterwards 
(as appears by the ſaid book and the ſaid act) the biſhopricks 
became by the grants of the kings eligible by their chapter, 
and therefore it by the ſurrender of the dean and chapter their 
corporation ſhall be diſſolved, this will introduce 3 inconve- 
niences; iſt, To the biſhop concerning his aſſiſtance in his 
epiſcopal function. 2dly, To the biſhop and others touching 
the confirmation of his grants. 3dly, To all the church in 
general, For how can there be a biſhop choſen in ſuch 
caſes? 3 Rep. 75: b. 76. a. cites D. 273. pl. 35, 36 &c. 10 
Eliz. [Walrond v. Pollard. 3 
14. By the death of all the natural perſons of which the cor- Br. Mort- 
poration conſiſts, it is diſſolved. And, 210. pl. 238. Hill, an Pl. 
29 Eliz. in Caſe of Marriot v. Maſcal. 6. 7. 
15. H. 8. tranſlated the Abbot and Prior of Norwich by his 
letters patents, and created them by the name of dean and chapter 
who furretidered their poſſeſſions to Ed. b. and afterwards Ed. 6. 
incorporated them by the name of Decani & Capituli ex Fundatione 


Ed. 6. And afterwards he granted their poſſe ffions to them by the 


name of Dean and Chapter, Sante individiæ Trinitat. Norf; 
omitting theſe words (ex Fundatione Ed, 6.) It was adjudged 
in this caſe ; 1K, That all tranſlations made by H. 8. of prior 
and covent, unto dean'and chapters, were good by the 
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Statute of 25 H. 8, 2dly, Reſolved, that by the ſurrender 
made to Ed. 6. the corporation of dean and chapter was not 
gone; for although they departed with their poſſeſſions, yet 
tor neceſſity the corporation did remain, for their aſſiſtance 
of the biſhop. 3dly, Admitting their ancient corporation 
was ſurrendered, and the new corporation made by Ed. 6. was 
good, and that the words omitted, viz. Ex. Fundatione Ed. 6. 
were material, yet the grant made to them was good, not- 
withſtanding this miſnoſmer, by the Statute of 1 Ed. 6, cap. 
8. of Confirmations. Hughs's Abr. 967. pl. 1. tit. Founder 
and Foundation cites 3 Rep. 74. [ Mich. 40 & 41 Eliz,] 
Norwich Dean and Chapter's Caſe. 

16. If a prior and covent be tranſlated concurrentibus iis que 
in jure requiruntur te an abbot and convent, or to a dean and 
chapter, theſe though the name be changed, yet the body 
was never diſſolved, but in effect it remaineth ſtill. Co. Litt. 
102. b. 

17. Dean and Chapter of N. incorporated grant and ſur- 
render totam eccleſiam ſuam cathedralem &c. to E. 6. This does 
not diſſolve the corporation. Palm. 491, 492. 501, 502, 503. 
Hill. 3 Car. B. R. Hayward v. Fulcher. | 

18. If a corporation, that hath been by preſcription, accepts a 
new charter, wherein ſome alteration is of that name, and like- 
wile of the method in the governing part, yet their power to re- 
move, and other franchiſes which they had time out of mind, 
do continue, per Cur. 1 Vent. 355. Trin. 33 Car. 2. B. R. 
in Haddock's Caſe. 

19. A corporation may be diſſolved ; for it is created upon a 
truſt, and if that be broken it is forfeited, but a judgment of 
ſeiſure cannot be proper in ſuch a caſe; for if it be diſ- 
ſolved, to what purpoſe ſhould it be ſeiſed? per Cur. 4 Mod, 
58. Mich. 3 W. & M. in B. R. in Sir James Smith's Caſe, 

20. If a corporation may be ſeiſed nomine diſtrictionis, or 
otherwiſe, it is diffolved; for when it is merged in the crown 
the king may make a new one, but cannot reſtore the old; a 
corporation is ſomething beſides franchiſes, for it is a capa- 
city to hold as a natural body, and though it may ceaſe to be in 
attu exercito, yet it may be au ſignato. Neither does a ſeiſure 
of office diſſolve one; for on making a corporation, the king 
may reſerve the naming of officers to himſelf, and ſuſpend it 
for a time, per Eyre J. 12 Mod. 18. Hill. 3 & 4 W. & M. in 
Caſe of the King v. the Mayor of London. 

21. It was a quære, whether a corporation could be diſ- 
ſolved, but ſure it may; it is ſuch a franchiſe as may be for- 


feited; but a judgment of /ſerſure is no proper judgment to diſ- 


ſolve a corporation; per Holt Ch. J. 12 Mod. 18. Hill. 3 W. 
& M. in Caſe of the King v. the Mayor of London. 

22. By a ſurrender of liberties and privileges the corpora- 
tion is not diſſolved; per Holt Ch. J. 12 Mod. 19. cites 3 Rep. 
Dean and Chapter of Norwich's Caſe, and Jo. 166. 

23. Agreed, if a corporation were made #9 a particular pur- 


peſe and they diveſt themlelyes of all right, ſo that they can- 
| not 
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not anſwer the end of their inſtitution, it is thereby diſſolved; as 
in the caſe of a private corporation for charity, before the re- 
ſtraining ſtatute z but if the end of a corporation remained, as 
in a borough, to make bye-laws andgovern it, the corporation 
remains ſtill, and the making of bye-laws is no franchiſe, but 
part of the conſtitution; per Holt Ch, J. 12 Mod, 19. Hill. 
3& 4 W. & M. in Sir J. Smith's Caſe, 

24. A body politiek, to which a truſt is annexed, and male 
adminiſtration of it is cauſe of forfeiture, and it may be diſ- 
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by Holt 

ch. J. 


ſolved; and for this was cited the Statute of Duo Warranto, 


where if the corporation does not appear upon ſummons, the 
| franchiſe ſhall be ſeiſed into the king's hands nomine diſtrie- 


tionis, and if it does not come during the eyre it was lolt for 


ever. Skin. 310. Hill. 3 W. & M. B. R. The King v. the 
City of London. 


25. By Parker Ch. J. if a mayor is not choſen at the time pre- 


ſeribed by the charter, and there is no proviſim in the charter 
for the old mayor's continuing on until a new mayor is choſen in, 
the corporation is diſſolved, and conſequently cannot proceed 
to a new election; indeed ſome are of opinion, that this may 


he cured, by the iſſuing out of a writ under the great ſeal, in- 


powering them to proceed to a new election; but others are of 
opinion, that even this will not do, and that there is no other 


remedy but to obtain a new charter from the crown; but no body 


ever thought, that in ſuch a caſe, the quondam corporation 
could revive itſelf by chuſing a new head, without ſuch a writ 
under the great ſea), 10 Mod. 346. Mich. 3 Geo. 1. B. R. 
Corporation of Banbury's Caſe. 

20. The queſtion was, whether by 8 of a charter the 
corporation was wholly diſſolved, and the very being of it de- 
ſtroyed? 3 of the Judges held, that it was not, and compared 
it to the ſurrender of a deed, that the eſtate was not thereby 
ſurrendered, therefore the corporation was ſtill ſubſiſting, and 
had a capacity to take, and by the charter of King William 
did retake, and it would be very inconvenient if it ſhould be 
otherwiſe ; that is if they could give up more by a ſurrender 
than they can take by a regrant. In the great CASE oF THE 
City of LonDox, 3 learned men were of opinion, that 
a ſurrender did not deſtroy the being of a corporation; this 
appears by the ſurrender of abbeys in the reign of H.8. for 
It was not thought proper at that time to reſt purely on theſe 
ſurrenders, but to have them confirmed by act of parliament, 
One of the judges held, that though barely by the ſurrender 
of this charter, the corporation was not diſſolved, yet there 
were other words in it, by which they gave up all the liberties 
and privileges which they then enjoyed, by which words the 
very being of this corporation was diflolved ; but this being 
a caſe of great weight, it was adjourned farther to be argued, 
Mod. 361, 362. Paſch. 11 Geo. The King v. Grey. 


1 2 | (I. 2) 
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(1. 2) Cuſtoms. Confirmed. How. 


1. NILE, by Keeling J. that ſeveral of the ancient ſtatute: 


that were made tor private cities, have only a memoran - 

dum upen the roll, viz. that all cuſtoms &c. are confirmed, and 

the parties have this exemplified, with expreſs mention of the par- 

ticular cufloms, and in particular ſome of the ancient ſtatutes 
which confirmed the cuſtoms of London are fo, and then be 

the cuſtoms reaſonable or unreaſonable, when they are ſo 

confirmed they are good, and he ſaid he had viewed rolls to 

be ſo, Sid. 251. Paſch. 17 Car. 2. B. R. in Cafe of Wil- 


kinſon v. Bolton. 


(I. 3) Of taking or renewing a New Charter, 
and the Effects thereof. 


8. c. cited Is IF bailiffi of a vill have liberties by charter of the king, 
Mo. 58. as and after the ling makes them fherrffs, and that they ſhall 


— implead and be impleaded by the ſame name, yet their liber- 
Chamber ties remain good to them, per Portington, quod fuit concel- 


by Porting- ſum; and by him the grant is good without allowance; but 


—_— per Paſton and June, the grant is not good without ſhewing 
Bartholo- allowance. Br, Patents, pl. 27. cites 14 H. 6. 12, 


mew's Caſe 
that the ſheriffs ſhall hold the liberties which were = to the bailiffs, and cites 21 E. 4. 55. the 
| 28 ] Caſe of Norwich, in which it was held, that all grants made Inhabitantibus ac probis 
[ 5 Hominibus aut Civibus ſhall be enjoyed by the corporation of the ſame place, when 
they are aft-rwards incorporated by the name of the Mayor and Commonalty, or otherwiſe ; 
and cited alſo D. 279. [b. pl. +0. Mich. ] 10 & 11 Eliz. where thoſe. of York preſcribed 43 
mayor, bailiffs, and citizens to take and ſeiſe as forfeited goods there foreign bought, and foreign 
fold till 1 R. 2. at which time they were incorporated by the name of Mayor, Sheriffs, and 
Citizens, and then they claimed this cuſtom as mayor, bailiffs, and citizens, and held good ; 
and the whole Court and Coke attorney agreed, that in the laſt name of corporation all ſhall be 
cujoyed, which was gained by preſcription or grant in the precedent name. 


By the al- 2. The corporation of the Bailiffs and Commonalty of Dale 
— has land and franchiſes; the Aing changes their name, and they 
name 2 cor- ATC incorporated by the name of the Mayor, Bailiffs, and 


poration Commonalty of Dale; the land and the franchiſes which they 
does rot had, remain with this new corporation, for the new patent 


{ole tt frane a A . . . | t 

ces. 4 Of incorporation recites their former names, and changes it as 

Rep. 87. above; and this new corporation continues compoſed of the i 

d faine perſons and place, which conſtituted the old one. Jenk. 2 

Saund. 344. 99 Pl. 94. ; 

in Caſc o : | a 

Mellor v. Spateman, Per Tirrel J. Cart. 118, cites 5 Rep. 32. Snelling's Caſc._— tl 

Agreed per Cur. Mo. Wr Nor docs it determine an annuity granted betore ; 
o the change of the name. 2 And. 107, in of Biſhop of Rocheſter v. Dean Chaptcr of 

Rocheſter- a . 70 

S. P. and fo of the method of the governing part, yet their power to remove, and other fran- 8 


chiſes which they had time out of mind &c, do coutinue. Vent, 355. Haddock's Caſe, It 
was agreed that where a corporation is by name of Commonaliy, and after by another grant they have 
bailifgs, yet by this change they ſhall not be diſcharged of covenants, annuities &c. to which they re 
were bound before, and by the ſame reaſon it ſcems that they ſhall retain the lands and poſſeſfion? 


echich they had befires Br. Corporations, pl. 3. cites 2 H. 6. 9. if 
3 


r 
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3. If a patent of certain lands are made to J. S. and J. S. 
is afterwards confirmed by the hiſhop by the name of T. S. not- 
withſtanding this change of his name the land remains with 
1. S. But if after the confirmation, a patent had been made 
to ſ. S. it had been void; for confirmation by the biſhop is 
as 2d baptiſm, and changes the name; ſo in the principal 
caſe, if after a new corporation a patent had been made to 
them by the name of their old corporation; ſuch patent had 
deen void. Every one is bound to know his own name, and 
not the name of another, Jenk 100. pl. 94. 

4. A prior and covent had been of ancient time; the king 
after time of memory, by the licence of the pope and the 
ordinary, had tranſlated the priory into @ deanry and chapter of 
men ſecular, and granted that they ſhould be impleaded, and 
might implead by ſuch name &c, It was held, that ſuch 
new corporation might ſue 8 the annuity which the prior and his 
covent had by preſcription from time &c, Thel. Dig. 20. Lib. 1. 
cap. 22, ſ. 23. Cites 39 H. 6. 13, 14. and fays, See 50 E. 3. 
27. 

| 5. If a man recovers again/t a vicar an annuity, and before 


execution the vicarage is united to the par ſonage, 8 the plaintiff 


ſhall have execution againſt the par ſon. Br. Corporations, pl. 
br, cites 20 E, 4. 6. | 

6. It was held by Brian, that if the Bafliſ and Commonalty 
of London had granted an annuity, and after they had bad mayor 
and ſheriffi by grant of the king, the grantee might have action 
againſt them by their new name. Thel. Dig. 20. Lib, 1. cap. 22. 
l. 24. Cites Trin. 20 E. 4. 6, and ſays, See 21 E. 4. 59. the 
ſaying of Choke. 

7. But it is a doubt in ſuch caſe, how a man ought to 2 
ſeire facias againſt the new corporation out of a recovery had 
azainſt the old corporation, as appears 2 H. 6. 9. in the Caſe of 
the Commonalty of Shrewſbury, Thel. Dig. 20. Lib. 1. 
cap. 22. ſ. 24. 

8. Where the Bailiffs of L. grant an annuity to me, and after 
are made mayor and ſheriffs, 1 may have action of this againſt 
1 new corporation, Br. Corporations, pl. 61. cites 20 
Ed. 4. 6. 

11 a prior be bound in an obligation, and the king alters 
the corporation, and makes him an abbot, yet the firſt ſuit 
ſhall remain. Br. Abbe, pl. 13. cites 3 H. 7. 11. and g. H. 7. 
24. Per Brian. 

10. It was adjudged, where one cor poration is duly united and 
annexed to another corporation, that the corporation to which 
the union is made ſhall have action upon cauſe of action accrued 
of a thing which was of the poſſeſſion or right off the other cor po- 
ration, Thel. Dig. 20. Lib. 1. cap. 22. f. 27. cites 11 H. 7. 
8. & 26. And that ſo agrees Prin. 50 E. 3. 27. 

11. If a corporation grants the office of town clerk, or 


recorder, and after ſurrenders — patent, and takes a new one 


3 by 
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by a new name, all the offices are determined, Hutt. 87. Hill, 
2 Car. in Sir Charles Howard's Caſe. 
12. Debt was due to an old corporation, and they were in- 
corporated by a new name and brought action in their new 
name, and recovered. 3 Lev. 237, Mich. 1 Jac. 2. C. B. 
Mayor's Caſe of Scarborough v. Butler. 
14. Raym. 13. Where a corporation takes a new charter concerning 
Rep- 32 ancient liberties, they may uſe it either hy way of grant or 
8. P ber of confirmation; per Holt Ch. J. and Eyre J. Comb. 316. 


P. pe N 8 = 

Holt Ch, J. Hill. 6 W. 3. B. R. in Caſe of the King v. Larwood. 

and G. 

Eyre. ]. The new charter does not merge or extinguiſh any of the ancient privileges. — 
Raym. 439. Paſch. 33 Car. 2. B. R. Haddock's Caſe. Vent. 255. S. C. And if it be 
Only as a confirmation, the ancient cuſtoms, before the new charter, may be pleaded to have been 
time out of ming, See Carth. 228, Vaughan v. Lewis. 


14. If a corporation refuſes a new charter, it is then void; 
but when they accept, and put it in execution, then it is good; 
per Holt Ch. J. Comb. 316, Hill. 6 W. 3. B. R. in Caſe of 

the King v. Larwood. | 

13 15. Plaintiff brought caſe for a falſe return to a mandamus, 

_ kets Commanding him to ſwear Harris to be Mayor of Dartmouth, 

per Cur. ac- and a peremptory mandamus moved for. It was reſolved by 

cordingly. the Court, that if there be an od charter ſurrendered, but ſur- 

12 Mod. , . 

253. Mich, Tender not enrolled, and a new charter in conſideration of the 

30 W, 3. in ſurrender granted, that the ſecond charter is void, becauſe they 

Caſe 5 act under a void charter; but otherwiſe if it be the ſame mem- 

u. bers in the old charter, becauſe then they act by their firſt 
charter, which is ſtill good. So, if in the firſt caſe, they 
had given a bond, and put the ſeal of the new corporation to 
it, it would be void, as was adjudged in the Caſe of BaTH 
AND WELLS; but if the members of the old charter had gone 
to election, and ſome by colour of the new charter had voted 
with them againſt their will, there a choice by majority of 
the old charter, with ſome mentioned in the new, is good, 
12 Mod. 247. Mich. 10 W. 3. Bully v. Palmer. 

16, Where thoſe that were members under an old charter hap- 
pen to be the only acting perſons in a matter relating to the corpo- 
ration, they ſhall be deemed to act by virtue of the ancient and 
true right, but if commixed with others that were only mem- 
bers under the new charter though the old members were the 
majority, yet then muſt be taken to act by virtue of the new 
charter, and then what they did was void. 1 Salk. 191. pl. 
1. Trin. 11 W. 3. B. R. Reſolved in Caſe of Butler v. 

. Palmer, | | 

17. Where the new charter alters the conſtitution of the cor- 
poratiqn, and new models it, there they ſhall loſe their old name; 
otherwiſe, if the conſtitution as to all the integral parts of it re- 
mains the ſame, though the new charter gives them a new name, 
the old one remains; for the purpoſe if the mayor be added, or 
a mayor and maſters are made mayor and aldermen, or an 
abbot or covent, a dean ald chapter, there they loſe ** 

© 
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old name, becauſe new integral parts of the corporation are 
added ; but if the inhabitants of G. were incorporated by the 
name of Bailiffs, Burgeſſes, and Commonalty of G. and then 
a new charter is granted to them, that they ſhall be called by 
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the name of Bailiffs, Burgeſſes, and Commonalty of G. yet [ 287 J 


they may uſe the firſt name, becauſe the town 1s the fame, 
and the old conſtitution remains; per Holt Ch. ]. 2 Lord 
Raym. Rep. 1239. Hill, 4 Ann, in Cafe of the Queen v. 
Ipſwich Bailiffs &c. 


(. 4) New Charter. Pleadings. 


I. IN writ of covenant the caſe was, that the Commonalty of 

S. made compoſition with the Abbot of W. and after they 
by another grant had bailiſfi, and by the beſt opinion now the 
ſuit ſhall be againſt the bailiffs and commonalty, and net againſt 
the commonalty only according to their ſpecialty, for by matter ex 
peſi facto a man may vary from his ſpecialty, Br. Variance, 
pl. 1. cites 2 H, 6. 9. 

2, A prier and his predeceſſors bad been ſeiſed of an annuity time 
out of mind, and by licence of the king, the pope, and the ordinary, 
tranſlated it into dean and chapter, and the dean and chapter 
brought annuity, and preſcribed to him and his predeceſſors, and did 


not ſay deans of the ſame place; the defendant ſhetued the tranſla- 


tion within time of memory, abſque hoc that the dean and chapter 
and his predeceſſors deans there have been ſeiſed modo and forma &c, 
and after the jpecial matter was entered in the roll with the tra- 
verſe, except thoſe words, then Dean &c, [which] were omitted 
by award of the Curt; and per Priſot, the defendant may tra- 
verſe the preſcription generally, and give the ſpecial matter in evi- 
dence, and demurr upon the tranſlation given in evidence by the 
plaintiff, or plead the ſpecial matter by eſtoppel by the record of the 
tranſlation, and demur in law upon the ather, upon this matter, 
and fo fee that it is doubted here, if they may preſcribe in this 
form by the ſeiſin of the prior &c. Br. Preſcription, pl. 42. 
cites 39 H. 6. 13. But ſee thereof 22 E. 4. 43, 44. 
— 2 form of that preſcription 7 E. 3. 32. & 20 E. 4. 6. 

id. 

3. Where a prior is made abbot, and the corporation changed 
from a prior into an abbot, it was touched, that if ſuch abbot 


will preſcribe in right of the houſe, he ought to ſhew that the 


prior and his predeceſſors time out of mind &c. and that after he 
was profeſſed an abbot, and that after the abbot and his ſuc- 
ceſſors &c. have been ſeiſed &c, Br, Preſcriptions, pl. 70. 
cites 7 E. 4. 32. | 
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() What Things a Corporation may do without 
| Deed. 


Cro. E. 815. [I. A Corporation aggregate cannot without deed command their 
pl. 5. S. 0. bailiff to enter into certain lands of their leaſe for years 
5 for a condition broke; for ſuch command without deed is void. 


119. >.S.C. P. 43 El. B. R. between Dumper and Sims adjudged. ] 
but I do not 
obſerve S. P. 
[ 288 ] | | 
Br. Covre- 2. Covenant was brought by the Mayor and Commonalty of N. 
oe Fe“ againſt the Mayor and Commonaliy of D. and counted, that the 
'* Contra if defendants by their deed had covenanted that the plaintiffs ſhould 
= be made be quit of murage, pontage, cuſtom, and toll in D. of all thoſe 
— in N. and that they of N. had taken toll by certain of their burgeſſes 
perſon Br. of certain of the Burgeſſes of N, wrongfully &c. And there ad- 
Corpora= Judged, that the taking of the * common ſervant is the taking of 
. the corporation, and fo the covenant broken; quod nota; and 
3. 1. it is not mentioned there if the ſervant was ſervant by ſpe- 
* cialty under the common ſeal of the corporation, or not. Br. 
Corporations, pl. 14. cites 48 E. 3. 17. 
3. Mayor and commanalty cannot di ciſe another unleſs the 
ſe of themſelves; contra it ſeems if one enters for them b 
authority in writing under their common ſeal, where their 
entry is not lawful. Br. Corporations, pl. 24. cites 8 H. 6. 
1. 14. 
Arg. Mod. Trhey cannot licence one to taky trees without deed, Arg. 


= 3 Vent. 48. cites 9 E. 4. 39. 


Vent. 48. Arg. cites S. C. 


Jenk. 131. F. Per Littleton, the opinion of all the Juſtices of both 
Zo Fe | 7 Arles 
7x8 NF benches is, that aſſignment of auditors by corporations is good 
it without deed, Br. Corporations, pl. 56. cites 12 E. 4. 9. 10. 
6. So of juſtification by their command, Br, Corporations, pl. 
56, cites 12 E. 4. 9. 10. a es; | 
7. Se ef command of a covent, in the time of vacation, to cut 
their trees, and other nece/ſſaries, Br, Corporations, pl. 56. 
cites 12 E. 4. 9. 10. i | 

8. Leaſe of land by an abbot for years is not void by his 
death, but yoidable only, becauſe it may be leaſed without deed, 
and by receipt of the rent by the ſucceſſor the leaſe is good ; but if 
abbor grants a villein, or rent, or the like, which paſſes not 

. by deed, and dies, there by death of the abbot the grant is void. 
Br. Leaſes, pl. 41. cites 21 E, 4, 5, 6. 

9. Treſpaſs by the Maſter and Chaplains of B. of a houſe 
and cloſe broken in London; the defendant pleaded licence of 
the parties to come into the houſe to talk with them, and Pigot 
demurred in law, becauſe the licence was by parol, and not 
pleaded by deed, and therefore ill; for a licence by a corpo- 

ration &c, ſhall be by writing. Br. Licences &c. pl, 16. 
Fite'21 E. 4. 15. 19. 23 . . 


10. Dean 
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10. Dean and chapter may retain and aſſign bailiff, receiver, 
er other ſervant, without writing, per Townlend Juſtice; but 
Brian Ch. J. contra, and that he cannot be ſervant without 
writing, nor demand his falary without writing. Br. Corpo- 
ration, pl. 47. cites 4 H. 7. 6. 
11. But they may charge a man . his eccupation without deed, 
as guardian in —_ bailiff of the king, and receiver of his 
own head &c, per Brian Ch. J. and he was preciſe, and ad- 
jornatur. Br. Ibid. 
12, A corporation cannot be aiding to a treſpaſs, nor give 
warrant to do a treſpaſs without writing; quod nota. Br. Cor- 
porations, pl. 48. cites 4 H, 7, 13. 
13. A ſervant may juſtify by command of a body politick with- 
out having deed of the commandment, per 1ownfend; but 
Brian contra, and that they can ds nothing without writing. 
Br, Corporations, pl, 49. cites 4 H. 7. 17. | 
14. They cannot make themſelves diſſeifors by their aſſent 3 
without deed. Vent. 48. Arg. cites 7 H. 7. 9. Ee 
Br. Corpo- 
ration, 24. 34. 14 H. 7. 1. 7 H. 7.9. S. P. per Huſſey, and that they cannot enter into 
land without command ment given by deed. Br. Corporatioas, pl. 50. cites 7 H. 2. g. 


15. In treſpaſs the defendant ſaid, that it was the frank- [ 289 ] 
tenement of the preſident and ſcholars of C. and he as ſervant 
to them, and by their tommand entered &c, and per Keeble, he 
cannot be retained with a corporation without ſpecialty, nor 
make a 2 without ſpecialty. Br, Corporations, pl. 50. 
cites 7 H. 7. 9. 
16. But of petit things there needs no writing, as to light a But for erdi. 
candle, make hay, or fire, nor to put beaſts out of his land, per ay 
Wood; Oxenbridge contra, for thoſe things belong to a ſer- fervices a 
vant to do without command, but entry &c. ought to be by corporation 
deed; and Fairfax accordingly of the petit things, but that , . ye 

| * i point a 

corporation cannot have a ſervant but by deed ; and Tremail vant with- 
agreed with Wood of the petit things aforeſaid, by reaſon of out deed, 


the uſage, and of the great trouble which ſhall be to the con- 2 
trary, but not by the law, therefore quzre. Br. Ibid, Mod. 18. 
J Arg. agreed. 
r. Corporatiqns, pl, 49. cites 4 H. 7. 17. per Townſend. Vent. 47. Arg. 


Br. Corporations, 39. — 3 Wms's Rep. 423. Arg. cites Pl. C. 91. b. 


cites 18 E. 4. 8. 
& 2 Saund. 305. 


17. One cannot appear in aſſiſe as bailiff to a corporation 
without deed. Vent. 48. Arg. cites 12 H. 7. 27. 

18. Command of the mayor to enter into land for the corpora» 
tjon is good without writing, contra of command of the come 
monalty, chapter &c. contra it ſeems of the command of the 
mayor and commonalty. Br. Corporations, pl. 96. cites 16 H. 

A 
F 19. Corporation cannot preſent a clerk unleſs by writing 
under the common ſeal. Br, Corporations, pl. 83. cites 13 


H. 8. 12. 
ww 20. But 
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20. But they may make attorney in court of record without 
other writing than the record; for record is à ſtrong writing. 
Br. Corporations, pl. 83. cites 13 H. 8. 12. | 

21. So to certify their mayor in the Exchequer; for this is 
entered of record, and fo is the uſe for London at this day. 
Br. Corporations, pl. 83. cites 13 H. 8. 12. | 

22, A corporation cannot do à tert but by their writing 
under their common ſeal; per Fitzjames Juſtice, Br. Corpo- 
rations, pl. 34. cites 14 H, 8. 2. 29. 

23. All acts which a corporation does ſhall be by their name 
of corporation, and by writing, and otherwiſe ill; and yet 
by two juſtices they may pretent, and the pleading is good, 
without ſaying that the preſentment was by writing, for the 
Jaw implies it; but two others contra. Br. Corporations, 
pl. 34. cites 14 H. 8. 2. 29. 

24. The election of dean, maſter, &c. and the making of their 
attorney, which are of record, are good without their writing 
under common ſeal; but in*feottment to the dean and chapter 
they cannot take but by letter of attorney under ſeal ; per Brook 
aa Br. Corporations, pl. 34. cites 14 H. 8. 2. 29. 

25. Note, per Cur. that he who diſtrains as bailiff of a 
corporation, and is not batliff, may make conuſance &c. if they 
agree to it, and good without deed; and the caſe was, that 
one of the corporation diſtrained in right of the corporation, 
and had not their deed ; nota. Br. Corporation, pl. 2. cites 
26 H. 8. 18. | 

26. Theugh the law is, that a bailiff may juſ/lify in treſpaſs as 
bailiff to a corporation without a deed, yet it is not like to a 
bailiff in an aſſiſe; and it was ſaid, that a bailiff of a manor 
ſhall not have debt for his ſalary againſt a corporation without a 
deed. Plowd. g1. b. Trin. 3 Mar. Arg. in Aſſiſe of Freſh- 
Force brought in London by Pannel v. Moore, 

27. If the ſheriff makes his warrant to a corporation who. 
have return of writs, 10 arre/t a perſon, they make a bailiff 

{ 290 ] without writing by parol only. Agreed by all the Juſtices in 
B. R. Mo. 552. pl. 744. Hill. 33. Eliz. V aviſor's Caſe. 

And ſoa 28. A. ſeiſed of land granted 40l. rent to a college. A, ſealed 

ranger 4 his part of the indenture, and delivered it to one J. S. to the 

ed to his uſe of the maſter and fellows, and for him to deliver it ac- 

uſe without cordingly, but there was no deed to ſhew their receipt of it, 

letter of and then they ſealed the other part, but made no attorney to 

Cro. E. 862, deliver it; adjudged good without a letter of attorney, for 

S. C. their ſealing the counter-part is a ſufficient agreement to the 
grant, Ow, 144. Trin. 40 Fliz, Goodrick v. Cooper, 

Cro. E. 862, 29. If a reverſion is granted to a corporation by deed, though 


| >. br the cannot accept of this but by attorney, yet if they bring 


e it is a ſufficient agreement to veit it in them; per 
Walmeſly. Ow. 143. Trin. 40 Eliz. C. B. in the Caſe of 
Goodrick v, Cooper. 

30. A corporation aggregate of many cannot make a leaſe 


far years without deed, in reſpect of the quality of the incor- 
| poration 
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poration, but the leſſee may aſſign it over without deed, Co. 
Litt. 85. a. | 

31. A man may enfeoff an abbot, a biſhop, a parſon &c. 
or any other ſole body politick, by deed, or without deed, in 


free-alms ; but if lands be given to a dean and chapter, or any 


other corporation aggregate of many, there the gift mult be 
by deed. Co. Litt. 94. b. | a 

32. Where a corporation has an eſtate pur auter vie, if they 2 cited 
attorn to the. reverſioner, it muſt be by deed ; for though the 13 Fn 
grantee does not claim in by thoſe that attorn, and that an at- 426. Mich. 
tornment is no more than conſent, yet in pleading the deed 1712. in 


of attornment ought to be ſhewn ; for in ſuch a cale a deed is DomoProce 


_ requiſite ex inſtitutione legis; but when a deed is 2 ex 
{ 


proviſione hominis, there the proviſion of man ſhall not 
change the judgment of law in ſuch caſe, 6 Rep. 38. b. Paſch. 
3 Jac, C. B. in Bellamy's Caſe, 

33. Church-wardens were incorporated by act of parlia- 
ment, and afterwards the queen demiſed a rectory to them for 
21 years, and afterwards by letters patents, reciting the fir/? 
grant, and that the church-wardens modo habentes & ad 


præſens poſſidentes had ſurrendered all their eſtate for years 


&c. the in conſideration of the ſaid ſurrender, and tor fine of 201, 

&c. demiſed the ſaid rectory to them for 50 years, It was ad- 

judged, that there need not be any actual furrender of the 

firſt leaſe, becauſe the words in the ſecond leaſe, (viz.) Modo 

habentes & ad præſens poſſidentes import that they were then 

poſſeſſed of the firſt leaſe, and their acceptance of the new leaſe 

for 50 years was, in judgment of law, @ ſurrender of the firſt 

leaſe for 21 years, and ſhall precede it, and that a corporation 

may make a ſurrender of their term by an att in law, without writ- 

ing, though not an expreſs ſurrender without writing. And the 

reporter adds, that he had ſeen ſeveral other letters patents 

made on the like conſideration of a ſurrender, with the words 

( Mode habens & poſſidens) in none of which there was ever any 

actual ſurrender made. 10 Rep. 66. b. Trin. 11 Jac. in 

Scacc. Church-Wardens of St. Saviour's Caſe. 

34+ Treſpaſs for carrying away divers loads of wheat ; the * cited 

detendant juftified under the Dean and Chapter of N. that they — 

were ſeiſed in fee of rectory of H. wherein the ſaid corn was grow- | 

ing, N from the ꝙ parts, which he took by their com- 

mand. The plaintiff replies, that the dean &c. were ſeiſed, 

and demiſed the rectory to G. for 99 years, which by mean 

aſſignments came to the plaintiff. The defendant rejoined, 

that one of the meſne aſſigneẽs by feoffment conveyed the 

ſaid rectory to one W. W. whereupon the dean &c. entered 

into the ſaid rectory as a forfeiture, and that the corn being 

ſevered and ſet out for tithes, he took them by command of 

the ſaid dean &c. Exception was taken, becauſe he pleaded 

an entry after the forfeiture, and did not ſbew a deed of com- 

mand to enter, ſed non allocatur; for it is not pleaded that any [ 291, ] 

entered by their command after the forfeiture, but that the dean | 
&c. 
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Sc. themſelves entered, which ſhall be intended a ſufficient 
entry, and all neceſſary circumſtances ſhall be implied; be- 
ſides the feoffment is not only a torfeiture, but 4 ie in, being 
by tenant jor years, and then every ene may enter an their behalf 
where they have a right of entry, Cro. Car. 169, 170. pl. 
16. Mich. 5 Car. B. R. Edgar v. Sorrell, 

A corpora= 35. In treſpaſs for taking away à ſhip, the defendant ju/li- 

don ee, fied under the patent, whereby the Canary Company is incarpo- 


ate cannot, . : g 
— rated, that none but ſuch and ſuch ſhould trade thither, en pain of 


deed, im. fr feiting their ſhips and goods &c, and ſaid, that the detendant 
power 3") did trade thither. Plaintiff demurred, becauſe he did not herd 


third perſon ; 
to ſe; — the deed whereby the company were authorized to ſeize the goods. 


for their uf Twiſden thought they could not ſeize without deed, any 
85 _ * more than they could enter for condition broken without 
pl. 12. Hill, deed ; but adjornatur to be argued whether this was a mono- 
wy & * poly or not. Mod. 18. pl. 48. Mich. 21 Car. 2. B. R. Horn 
ar. 2. B. R. 

Horne v. Vs Ivy, 
Ivy. 3 RED 
Vent. 47. S. C. curia adviſare vult, but the reporter cites Sid. 341. that judgment was given for 
the plaintiff, 2 Keb. 567. pl. 72. S. C. adjornatur. Ibid. 694. pl. 33. S. C. & S. P. 
agreed and judgment for the plaintiff. S. C. cited 3 Wms's Rep. 424. Mich. 1717. Arg. 
and ſays, that the books are, that the ſeizing of goods for the ule of a corporation is an extraor- 
dinary, and not a common ſervice ; and ſays, tiat this ſhewsthat a corporation can no more give 
an authority as to perſonal things, than as to any real eſtate. 


Lev. 306. 6. In debt on a leaſe for tithes, rendering 50. a vear, the 
3 _ defendant pleaded, that before any of the rent incurred he aſſigned 
faid nothing oder the ſaid Jeaſe and tithes, of which the plaintiff had notice, 
to this and did receive the rent before due from the aſſignee. It was in- 
— — ſiſted, that this acceptance ſhall not bind the corporation, 
ment for the becauſe they can do nothing but by attorney or bailiff made 
plaintiff under their common ſeal, and cannot by themſelves take 


vpon 23% notice of this aſſignment. Twiſden J. ſaid, that this point 
ther point l 3 5 

for the in- was reſolved in Magdalen College's Caſe, 11 Rep. 79. a. to 
ſenſibility. be a void acceptance. Adjornatur. Raym. 194, 195. Mich. 
EG. 22 Car, 2. B. R, Windſor (Dean and Chapter) v. Gover 
ad jornatur. (als. Gower, ] 
09s ©. and id en he thinks that jod 

322. S. C. and Ibid. 3cb6. ſays, he thinks that ju at was given upon that other point, bes. 
Cauſe they would not determine the matter in law. <5 - th EY 


S. C.citd 37. Conuſance, as bailiff of a corporation, without ſhewing a 
Was Rep precept in writmg, was adjudged good, 3 Lev. 107. Mich. 
2 34 Car. 2. C. B. Manby v. Long. 

38. In ejeci ment, the plaintiff declared en a demiſe made by 
a corporation, but did not ſet forth that it was by deed, or 
under-the ſeal of the corporation, and upon Not Guilty, the 
plaintiff had a verdict, and judgment, and this was — 
for error; but judgment was affirmed, for declarations in 
ejectment are grounded now on fictions only, ſo that in ſuch 
caſe the law is altered from what it was formerly. Carth, 390, 


Mich, 8 W. 3. B. R. Patrick v. Ball. 
| 29. Where 
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39. Where a corporation has a head (as a mayor) he may A corpora- 
command a thing in perſon; but a corporation aggregate, — 
which has no head, muſt give their authority under the ſeal of — * 
the corporation, 2 Lutw. 1497. Hill. 12 W. 3. C. B. Ran- 5% C te di, 


g train with- 
dle v. Dean, cites 16 H. 7. 2. b. | cat das 


warrant, a8 
well as a cook or butler ; for it neither veſts nor diveſts any ſort of intereſt in or out of the corpo- 
ration. 1 Salk. 191. cites it as ſo held between Cary and Matthews in Cam. Scacc. — S. C. cited 
Arg. 3 Wms's Rep. 425. Mich. 1717. in Domo Proc. 


40. Though a corporation cannot do an ag? in pars without 292 ] 
their common ſeal, yet they may do no act upon record, be- 3 Salk. 10g. 
caule they are eſtopped by the record to ſay it is not their SY 4 
act, 1 Salk. 192. pl. 4. Hill. 1 Ann. B. R. The Mayor of -—6%o8. 
Thetford's Cale. | 25. S. C. 

41. A corporation made a contra? fer letting the market at __—— 
Bridport in Dorſet, though not in writing, being from year appear. 
to year, and held to be good. At Dorcheſter Aſſizes 1749. 


Coram King Ch. ]. 


(K. 2) Of Executing Deeds by a Corporation. 


5. F abbot and covent make a deed, and do nt deliver it 
but by attorney, this attorney cught to have letter of attorney 

of them to deliver it; per Choke and Jenny. Br. Corporations, 
pl. 72. cites 9 E. 4. 39. 

2, Corporation may mate a deed out of their houſe, for all 
may come out to another place &c. but if it be dated in the 
Chapter- Houſe it cannot be delivered] in another place. Br. 
Corporations, pl. 72. Cites 9 Ed, 4. 39. | 

3. The abbot and covent may make a deed in another county 
than where the abbey is, and this by the beſt opinion of the 
Court. Br. Lieu, pl. 63. cites 21 E. 4. 26. | 

4. Dean and chapter made a leaſe, rendering rents, and for 2 Le. 97. 
default of payment to re-enter, The rent was not paid, + 
whereupon they made a leaſe to the plaintiff, and in their aceordmgly 
Chafpter- Houſe put their ſeal to it, and made a letter of attorney by the 
to 15 S. to enter, and deliver the deed upon the land. It was ob- — 
jected, that the 24 leaſe not good, becaufe the dean and 8. P. vent. 
chapter let it in the Chaprer-Houſe by ſetting their ſeal to 257. Palch, 
it, which made it a perfect deed, and ſo there could be no r 
other delivery; and therefore the firſt leſſee continuing in poſ- and held to 
ſeſſion, and they out of poſſeſſion, the leate was void, and the „ 
delivery by the attorney, it having a former delivery, is void; — _ 
ſed non allocatur; for there is no other means for a corpo- putting of 
tion to make a leaſe but this. Cro. E. 197. pl. 3. Hill. 32 2 featofa 


nj 8 corporation 
2 — car- 


ries with it a delivery, yet the letter of attorney to deliver it upon the land ſhall ſuſpend the 


@pcrations of it till then. 


5. If 
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5. If a perſon pretending to be mayor of a corporation, puts 
the corporation ſeal to a deed, yet it is not by that the deed 
of the corporation; per Holt Ch. J. 12 Mod, 423. Mich, 
12 W. 3. | | 


L 293 ] (K. 3) What Actions or Remedy the Succeſſor 
ſhall have for Things done in the Time of his 
Predeceſſor &c, 


1. IF a diſſeiſin be made to a dean, or an erroneous judgment, 

or falje cath, and he dies, his ſucceſſir ſhall not have aſſiſe 
of novel diſſeiſiu, but a writ of entry ſur diſſeiſin in the quibus, or 
a writ of errer, or attaint, and name him, becauſe he was not 
party to the judgment. D. 86. b. pl. 97. Paſch. 7 E. 6. in 
3 Serjeant's Caſe, Alias, Briſtol (Dean and Chapter) 
v. Clerk. 

2. But where the dean is ſeiſed in comman with the chapter, 
that though he dies, yet his ſucceſſer, and the chapter tegether, 
fall have aſſiſe of novel diſſeiſin or error, er attaint, without 
naming the name of the dean in certain, becauſe the dean does 
not die, but continues for ever. Ibid. 

3. An abbot may have a writ of quod permittant of a diſſeiſin 
made to his predeceſjor, and ſhall make mention of the diſſeiſin in 
his writ, F. N. B. 123 (H) And ſo may a Parſon, F. N. 
B. 123. (L) | 

4. When a dean, biſbop, prebendary, abbot, prior, maſter of 
an hoſpital, alien the lands which they have in right of their 
houſe &c. without the aſſent &c, the ſucceſſor may have a 
writ de ſine aſſenſu capituli, and it may be in the per, cui or poſt. 
F. N. B. 194 (I) a prebendary may have a juris utrum. F. N. B. 


194. (M 
And ſo of _ A —_ of an hoſpital may have treſpaſs for goods taken ; 
nw nay tir away in the time of his predeceſſors. F. N. B. 89. (G.) 
£ a Kepler in will lie in ſuch a caſe by the common law, but not treſpaſs till the Statute of Marle- Te 
bridge. Br, Replegiare, pl. 2. cites 9 H. 6. 25. | he 
ne 
6. If a man diſſeiſes a corporation, and levies a fine, and 5 co 
years paſs, the ſtatute of the 4 H. 7. doth extend to them, 
if they are ſuch corporations as have of themſelves an abſo- inc 
Jute eſtate and authority, as mayor and commenalty, deans and ſh; 
chapters, colleges, and ſuch like ; for as they have a power to cot 
take lands and tenements, ſo they ought to have care to de- | 
fend them, and they and their ſucceſſors ought to make their 2 
entry and their claims to avoid fines, as other perſons and their Ph 
heirs ought to do; but if a bi/hop, dean, parſon, vicar, or pre- reg 
bendary, or ſuch like, do not make their entry or claim, or pre 
bring their actions to avoid the fine within 5 years, but are dies 
remiſs through all this time, yet their ſucceſſors ſhall not be not 


teund for ever, inaſmuch as they have no abſolute eſtate or 
authority 
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authority in their poſſeſſions; for the biſhop and dean, can- 
not do things to bind their poſſeſſions without having the 
aſſent of the dean, and chapter, and the parſon, vicar, and 
others &c. without the aſſent of the patron and ordinary, 
who have an intereſt and part in the matter, and though 
every fucceſſor ſhall have 5 years to make his claim or entry, 
yet every one who ſuffers the 5 years to paſs ſhall be bound during 
his time, but though he is bound, His ſucceſſor ſhall have other 5 
years ts make his entry or claim, or bring his action. Plow, Com. 
538. a. b. Trin. 20 Eliz, Croft v. Howell. | 


IT... 
(L) Vat Things ſhall go in Succeſſion. "ia 


— nd 

[1, R EGULARLY), no chattel ſhall go in ſucceſſion in caſe Unleſs 
of a ſole corporation. Co. Lit. 40. b. Coke 4. Fulwood 3 

] 


is a cuſtom 
6 3» for it; as 
in the Caſe 

of the Chamberlain of London, who is made by cuſtom, and the ſame cuſtom which has created 
him, and made him a corporation in ſucceſſion as to the ſpecial purpoſe concerning orphanage 
has enabled the ſucceſſor to take ſuch obligations, recognizances &c. as are made to the prede- 
coſſor, and the executors &c, of the chamberlain ought not to iutermeddle with them, they being 
by the ſaid cuſtom taken in his corporate, and not in his private capacity; but biſhops, parſons, 
&c. have no ſuch cuſtom to take chattels in their politick or corporate capacity. 4 Rep. 65. 2. 
Hill. 33 Eliz. Fulwood's Caſe. —— Cro. E. (464 bis) pl. 16. Paſch. 38 Eliz. B. R. Bird v. Wiltord 
the S. P. as to the Chamberlain of London held accordingly, by Gawdy and Fenner, (Popham 
and Clench abſentibus) and judgment niſi, which was atterwards afhrmed, and at the end of the cafe 
is a note, that in Mich. 43 & 44 Eliz. B. R. WILTORD v. RuTTon, debt was brought on ſuch 
a recogm7zance made to the predeceſſor, alledging the cuſtom of London for the chamberlain to 
take obligations or recognizance to them and their ſucceſſors for orphans portions ; and after 
judgment tor the plaintitt, error was brought thereof in the Exchequer-Chamber, where the 
judgment was affirmed. A ſucceſſion of chattels in one perſon will not be preſumed except 
in caſe of an abbet, or prior, or the like corporations known in law to reſt in one perſon, as well 
tor chattels as inheritances ; for otherwiſe biſhops, deans, par ſons, vicars &c. cannot take obliga- 


tion to them and their ſucceſſors but they will go to their executors. Hob. 64. in pl. 65. 


[2, If a leaſe for years be made te a biſhop and his ſucceſſors, His execu- 
and the biſhop dies, this ſhall not go to his ſucceſſors, but to a regu 
his executors. Co, Lit. 46. b.] anter droit, 

(3. If a maſter of an houſe that hath a covent and common ſeal Co. Lit. 
recovers in an annuity, and after arrearages incur, and after i” ** 
he dies, the ſucceſſor maſter ſhall have the arrearages, and 
not the executor of the predeceſſor, becauſe the predeceſfor 
could not make a teſtament, 19 H. 6. 44. b. adjudged.] 

[4. But if a parſon recovers an annuity, and after arrearages See tit. ſue- 
incur, and after the par/on dies, the executor of the parſon — 
ſhall have the arrearages, and not the ſucceſſor, becauſe he 3 
could make a teſtament. 19 H. 6. 44. b.] there. 
[S. The patent confirmed by ac? of parliament is, that offenders Cro. J. 159. 
in pract iſing phyſick in London without admiſſion by the College of pl. 13. S. C. 
Phyſicians, ſhall forfeit 5 J. for every month, unum dimidium 3 
regi & alterum dimidium dicto preſidenti and collegio; if the . 
preſident of the college recovers in debt againſt an offender, and 111. S. C. 
ares, the ſucceſſor ſhall have a — gey. to execute it, and *Yudg-d 


accordingl 
not the executor, for the predeceſſo = 


F recovered it as due ro per tot. Cur, 
him —Browal, 


294 


93. S. C. 
but not ad- 
judged. 
Br.Chattels, 
pl. 4. cites 
8e. 
Br. Scire 
Facias, pl. 
106. cites 


S. C. 


But Ibid. 
Marg. cites 
Mich. 41 & 
42 Euz. C. 
B. an obli- 
295 | 
gation was 
made to the 
' Biſhop of 
Bzth and 
Wells and 
las ſucceſ- 
fors, and 
adjudged, 


that the ſucce 
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him and the college. P. 5 Ja, B. R. between Ackins and Gara 
diner, adjudged, ] 

6. The ernaments of the chapel of a preceding biſhop belong to 
the r biſhop, though other chattels in caſe of a ſole 
corporation do belong to the executors of the party deceaſed, 
and ſhall not go in ſucceſſion; per Coke Ch. J. 12 Rep. 105. 
cites 21 E. 4. 48. 

7. A man was obliged to a dean in 20l. ſelvend eidem decans 
& ſucceſſoribus ſuis; the dean died; Shelley held that the ſuc- 
ceſſor ſhall have it, for the dean has a corporation to him and 
his ſucceſſors, as well as to him and his heirs or executors; 
ſo of a biſhop, abbot, or prior, if the ſucceſſors are named in 
the obligation his executors ſhall not have it; contra of a 
mayor, or the guardians of a church, and their ſucceſſors ; 
Baldwin held, the payment to the dean and ſucceſſo:s was 
void, becaule the obligation was to the dean only. D. 48. a; 
pl-15, Trin. 32 H. 8. Anon. 


fors cannot have action of debt thereupon; but they agreed, that the ſucceſſor 


might have covenant upon a leaſe for years, which is in the realty. Ihe doubt was, becauſe after 
the death of ſuch perſon who is a corporation ſingle, the obligation is due to no body, and 10 


ſuſpcuded, & actio perionalis once ſuſpended moritur &c. But nulla regula, quin fallit. 


The king 
carmot dit 
pole ot 
them by 
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8. When a biſhop makes an eſtate, leaſe, grant of a rent- 
charge, warranty, or any other act which may tend to the diminu- 
tion of the revenues of the biſhop & c. which ſhould maintain the 
ſucceſſor, the deprivation or tranſlation of the biſhop rs all one 
with his death; but where the biſhop is patron and ordinary, 
and confirmeth a leaſe made by the parſen without the dean and 
chapter, and after the par/on dies, and the b1/hop collates another, 
and then is tranſlated, yet his confirmation temains good, for 
the revenues that are to maintain the ſucceſſor are not thereby 
diminiſhed; the like diverſity holds in caſe of r:fgnation, Co. 
Litt. 329. a. 6 

9. The ancient jewels of the crown are heir looms,” and ſhall 
deſcend to the next ſucceſſor, and are not deviſable by teſta- 


ment, Co. Litt. 18. b. | 
cive them by letters patents; per Berkely and Jones. Cro. C. 344 pl. 8. Hill. g 


(M) Election and Amotion of Officers, Mem- 
bers &c. At what Time; And How. 


1. MEMORANDUM, that at the parliament held by ad- 

journment H. 38 H. 8. it was admitted by writ of 
the king, and ſo accepted, that if one burgeſs be made mayor of 
a vill, that has judicial juriſdiftion, and another is fick, that 
thole are ſufficient cauſes to elect new ones, by which they 


did ſo by writ of the king out of Chancery, comprehending 
| | | this 
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this matter which was admitted, and accepted in communi 
domo parliamenti. Br. Parliament, pl. 7. cites 38. H. 8. 

2. Where a city, borough, or vill is incorporated by char=- 
ters, ſome by one name, and ſome by another, and it is di- 
rected in the charter that the mayor, bailiffs, aldermen &c, 
ſhall be choſen by the commonalty or burgeſſes, there being 
in every charter a power to make laws, ordinances, and con- 
ſtitutions for the better government of the cities &c. they 
mnay by their common conſent erdain that the mayor or bailiffs, or 
ether principal officers, ſhall be choſen by a certain ſelected number 
of the principal of the burgeſſes, or of the commonalty, and preſcribe 
alſo hw fuch a ſele number ſhall be choſen; and though in ſome 
corporations ſuch conſtitutions cannot be known or found, 
where the uſage of electing hath been in a particular num- 
ber, yet it ſhall be preſumed that there were ſuch anciently. 
4 Rep. 77. b. 78. Mich. 40 & 41Eliz, The Caſe of Corpo- 
Tations, 

3. Upon a quo warrants againſt the town of Liſkardy in 
Car, 24's time, they ſurrendered their charter, which was not 
enrolled till King James the ad, who in conſideration of the 
ſurrender, granted a new charter to them. It was held per 
Cur, that the ſecond charter being in conſideration of a void 
ſurrender, was alſo void, and where by the charter ſurren- 
dered none could be mayor, if he were not a capital burgeſs, and 
one was made a capital burgeſs by the charter of King James, 
and after made mayor according to the old charter. Queſ- 
tion was ſtarted whether he were a legal mayor ? Holt and 
Cur. ſaid, you ſhould firſt have moved him from being a ca- 
pital burgeſs, for if we find one in actual poſſeſſion of an 
ofhce, we ſhall intend him to be rightful officer till the con- 
trary appears; as if mere laicus be preſented &c. to a bene- 
fice; we ſhall take him for a clerk till firſt ſteps be annulled. 
12 Mod. 253. Mich. 10 W. 3. Piper v. Dennis, 

4. Note, by their charter they are :mpowered to proceed to 
an election on ſuch a day; and per Holt and Turton, if they do 
not chuſe on that day, they cannot do it the next day; for they 
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muſt purſue their patent, and that gives power only for one 


day, and though the mayor be ſick, ſo as he cannot officiate 
that day, there is no remedy ;z and Turton ſaid, that in ſuch 
a caſe they were forced to petition, in Caſe of Corporation of 
Norwich; and they faid, they had known a quo warrants go 
againſt the corporation for chuſing at another day; but Wright, 
then king's ſerjeant, and ſince lord keeper, was ſtrong againſt 
this opinion. 12 Mod. 308. Mich. 11 W, 3. in Cafe of The 
King v. Borough of Abingdon, 

5. At an election of mayor an unqualified perſon has the moſt 
votes; afterwards they proceed to a new election, and a third 
perſon, who is valified, has the majority ; this third perſon 
is the mayor July elected, and not he that had moſt votes 
next to the unqualified perſon. 8 Mod. 37. Hill. 7 Geo. 1. The 
King v. the Mayor of Bedford. 

Vor. VI. Z 6. Where 
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But if one 6. Where the election is to be by 29 burgeſſes, and 1 Bur- 
unqualitcd gefs is unqualified, the election is void. Arg. 8 Mod, 36. Hill, 


is elected a 
bonner 7 Geo. The King v. the Mayor of Bediord, 
nice] man 
Se. with others that are qualified it is void as to him ouly. 8 Mod. 36. Hill. 7 Geo, the King v. 
the Mayor of Bedford. 


r Where by the charter of incorporation the election is to 
_ tod. 38. be on a certain day, it & cannot be made on a day after in that year, 


Des 1 705 upon the death or removal of the mayor in being ; ; for if they 
of the King ſhould elect on any other day, it is not ſecundum authorita- 


= 
hens lay- tem given by the charter; and there can be no inconvenience 


Bedtors, If they ſhould ſtay till another day appointed by the _— 
for them to chuſe a new mayor; becaule (by this charter) | 
is exprefsly provided, that the mayor elected ſhall continue in 
his ofhce till another is duly choſen, which cannot be but 
upon the very day appointed; for where they have no power 
by their charter to chuſe on any other day, their corporation 
ſhall be diſſatued rather than they ſhould make an election on another 
day, and this Court cannot compel them to chuſe a mayor on 
any other day, where there is a mayor already in being; per 
Cur. 8 Mod. 129. Paſch, 9 Geo. 1. B. R. The King v. the 
* and Burgeſſes of Tregenny. 

The like 8. Infermation in nature of a quo warranto was granted for 


% rant ed 1 
LN vfurpin; the office of mayor, 8 Mod. 234. Paſch. 10 Geo, 


tie Mar + The King v. Pindar. 

" Trege 1 

ny; and on the day the writ was returnable the ſheriff brought him in, and he was committed ts 
"IE King -"c Bere „ till the court ſhould conſider what fine to ſet on him; and a rule was made, that 
he thould be care down to Tregenny at the next election-day for a mayor, in order to proceed 
to an elect tion, which was done; "and upon a mandamus directed to him for that purpole, he re- 
turned that T. S. was duly elected mayor, and that he was willing to ſwear him into that 
1. ofhce; but he having miſbehaved himfelt in this ele ction, there being no more than 
two who voted for the new mayor, who theretore retuſca to be tworn, leaſt he 
wie ny „ald be pro! ſecuted upon an information for u: urping the office ; fo that C. continued 
m2yor mill, having been mayor, though he was fix months in priſon ; and for this miſbehaviour 
hes was found ge alty. and fined 2col. and to ftand committed te he paid it. 8 Mod. 285, 286. 
47:2. 19 Gas. The Ring v. Cracker. 
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9. Although a charter direcs that the aldermen ball be elected 
annually, yet ſuch clauſe is only directory, and the office of 
alderman is not theret by determined at the end of the year after is 
election, hut the perlon elected continues atderman till dead, 
or removed in the fame manner as a perton elected into the 
office of mayor. SS, Tab. March 16. 17 725. Proſe v. Foot, 
upon a Writ of Error. 

10. Charter that the «ld mayer Shall continue till another was 

_ duly elected and /wirn; another is duly elected, yet he cannot 
act as mayor till fworn, and judgment in quo warranto againſt 
tuch mayor. MS. Tab, March 1725, Pender v. the King in 
Error. 

very £12 11. All the members of a corporation are invited to drink a 
"00 Ong glaſs of wine at a tavern; after their being met, one of the body 
out any fur- reſigns his office, and then they go immediately to an election. 
picc,.reud, On a trial at Bur the jury found it a good election, but the 

Court 
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Court thought it againſt evidence, and granted a new trial, 
This was on return to a mandamus, and after a peremp- 
tory mandamus granted, Court faid, this was a ſurpriſe, 
there being no notice of a vacancy and a fraud, and that 
body circumvented; though Ch, J. ſaid, that he thought, 
if all the members were together, and all concurred in election, or 
did any other corporate act, that would be good, though no 
previous notice; but Forteſcue doubted; for the body ought 
to be corporaliter congregat, et aſſemblat. this thing is not 
proper at an ale-houſe, but at Guildhall, that is a proper 
place for all buſineſs; many inconveniences would be it theſe 
things were allowed, but no inconvenience where the pro- 
ceedings is free and open, which ought to be in all caſes, 
The members ought to have time to conſider who is a proper 
perſon to be choſen in; Paſch. 10. Geo, The Cale of Ap- 
pleby, | | : 

12. The major part of the common council cannot elect a 
member at a meeting of the corporation ſummoned for another 
purpoſe. 2 Lord Raym. Rep. 1355. Paſch. 10 Geo. 1. Ma- 
chel v. Nevinſon. 

13. An election of a member by the other members of a 
corporation not corporately aſſembled, muſt be aſſented to by 
every one. 2 Lord Raym. 1359. Paſch. 12 Geo, 1. Mul- 
grave v. Nevinſon. | 


(N) Election. By Virtue of a new Charter. 


1. AN information ſhews that the city of Norwich is an 

ancient city, and that Hen. 4. by his charter, granted 
that the mayor, aldermen, and citizens, might elect two to be 
ſheriff's of the ſaid city, and that after this, Charles ad, in the 
18th year of his reign, by his charter, granted that the mayon 
and aldermen might ele one ſheriff, and the citizens another. 
'The mayor, aldermen and citizens, having the election of the 
ſheriff in them, they mrght by conſent alter the manner of the 
election, and their acceptance of the charter of Car, 2, and 
having elected according to the form preſcribed in it, is an evi- 
dence of ſuch conſent, and therefore though the charter of 
the king may not alter the manner veſted and ſettled by the 
charter of Hen, 4. yet if they accept ſuch a charter, and con- 
ſent to it, and act in conformity to it, and acquieſce under 
it, ſuch charter is good, and this ſubmiſſion and confor— 
mity ſhall be an evidence of their conſent, and therefore tlie 
election is good. Skin. 574. 576: Hill. 6 W. 3. B. R. The 
King v, Larwood; 
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(O) Pleadings by or againſt Officers, as to their 
Election &c. 


I. "P RESPASS upon the 5 R. 2. the defendant ſaid, that his 
predecej/or, maſter of the baſpital of D. was ſaſed, and 
died, and he entered as mater, and gave co/2ur, and held no 
plea; becauſe he did not ew the foundation, and that he was 
elected, and made maſler, quod nota; by which he amended 
his plea, and ſaid, that it is the hofpital of St. John, cor- 
porated of brothers and fiſiers time out of mind, and that they 
uſed, after the death of every maſter, that the brothers and ſiſters 
ſhould chuſe anotber maſter, and that J. late maſter was ſeiſed, 
and died, end that this ſame defendant, before the entry Sc. was 
elected maſter by the brathers and ſiſters, and entered &c. as above, 
and well, without expreſſing the number of brothers and filters; 
for the corporation was made before time of memory, and 
peradventure does not expreſs the number, Br. Action tur 
le Statute, pl. 9. cites 34 H. 6. 27. 
2. But if the number be expreſſed in the foundation, there he 
ought to expreſs it; quod fuit conceſſum. Ibid. 


(O. 2) Property of Goods of Corporations. In 
whom it ſhall be ſaid to be; And Pleadings. 


1. D; NG the life of the abbet, the property is in the abbot 
only, and he may give them; but if he dies, or be de- 
poſed, the property is in the houſe, Br. Abbe, pl. 2. cites 
9 II. 6. 25. | | 
2. When a count or pleading is made, which ſpeaks of an 
abbot who is dead or removed, it ſhall be called goods of the late 
abbot, but when it is of an abbot who is alive, or in poſſe en, 
it ſhall be entered goods of the abbot only; note a difference. 
Br. Abbe, pl. 2. cites ꝙ H. 6. 25. 


(P) Actions by or againſt them. What, and 
How; And where any Members are liable in 
their private Capacity. 


1. AN abbot being parſ;n impar ſanee of a church appropriat- 
A ed, had Juri: 1 of 25 glebe land of . 
Thel. Dig. 19. Lib. 1. cap. 22. ſ. 5. cites Hul. 8 E. 3. 473. 
2. Note, per Thorp, that zre/p4/s does not lie againſt com- 
monalty, but ſhall be brought againft the perſons by their proper 
names; for capias nor exigent lies not againſt commonalty. 


Br. Treſpaſs, pl. 239. cites 22 Aſſ. 67. 


2. Capias 
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3. Capias in debt fhall not be awarded againſt corporation 
for the body politick cannot be taken; per Choke Juſtice. 
Br, Corporations, pl. 63. cites 21 E. 4. 7. 12. 27. 67. 

4. The abbet ſhall have all manner of attions touching the 
rights, titles, intereſis, properties and poſſeſſions of their abbies, 
Thel. Dig. 19. Lib. 1, cap. 22. f. 4. 

5. Money was borrowed by the Company of l todmongers, who 
were incorporated, and a bond was ſeated with their common 
feat, and fubfcribed by the defendants, who were two of the 
principal of the company. The bond was noverint univerfi 
&c, Nos magiſtrum & guardianos &c, of the Company of 
Woodmongers teneri &c. and now the company being diſſalved, 
action was brought againſt thaſe whs ſubſcribed the bond ; but 
ruled, that it could not lie; ſo the plaintiff was nonſuit. 
A 237. Paſch. 20 Car. 2. B. R. Edmonds v. Brown. 

al. 

6. A member of a company ſets his name to a bond under the 
common ſeal of the company; this does not legally bind him 
in his private capacity, Arg. Fin. R. 84. Hill. 25 Car. 2. in 
Caſe of Naylor v. Brown late Mailer of the Woodmongers 
Company & al. 

7. A. lends 5091. to a company, who gives bond under their 
common ſeal for re- pay ment with intereſt ; afterwards the com- 
pany af/rgned a bend of tool. due to them to J. S. for payment 
of tome of their debts, and J. S. declared the tru/? of 6:01. part 
for ſeveral members of the ſaid company, who were paid ac- 
cordingly ; but decreed re-payment by the faid members, and 
that A, be firſt paid with damages and coſts; and the Court 
was of opinion, that the declaration of the truſt by a ſtranger 
(as J. S. was) as to the 6201. was utterly void, becauſe the 
corporation did nat join in declaring the truſt, or give J. 8. any 
authority under their common ſeat, or by any corporate act to make 
ſuch a declaration. Fin. R. 83. Hill. 25 Car. 2. Naylor v. 
Brown, late Maſter of the Woodmongers Company & al. 
Members of the ſaid Company. 

8. Fora duty or charge 1 a corporation, every particular 
member thereof is not liable, but prece/s eught to go in their 
publicł capacity. Nota, ſic dictum fuit. 1 Vent. 351. Mich. 
32 Car. 2. B. R. 


(O Actions. Names. By what Names they 
ſhall ſue, or be ſued. 


I, THE unction to be maſter of an hoſpital is a dignity, and 


he ought to be ſued by ſuch name, otherwite the 


writ ſhall abate; per Scrope. Thel. Dig. 35. Lib. 3. cap. 3. 


l. 4. cites Hill. 2 E. 3. 48. a 
2, But proveſt is not a name of dignity. Thel. Dig. 35. 
Lib, 3. cap. 3. ſ. 4. cites Hill. 17 E. 3. Nomen Dignit. 6. 
2 3 3. A 
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3. A man may ſue an abbot or prior by name of Abe 
Sanctæ Trinitat, de M. or Beate Mariæ Eborum, or Prior 
Sancti Oiwaldi &c. without ſaying monaſterii, or damus tals 

5 , 


ſaucti, or ſuch like. Thel. Dig. 50. Lib. 6. cap. 3. ſ. 5 cites 


Mich, 3 E. 3. 109, 

4, And againſt the Abbot of Dorcheſter, without ſaying 
Abbati Eccleſia Beate Marie de Dorcheſter. Thel. Dig. 50. 
Lib. 6. cap. 3. ſ. 5. Trin. 10 E. 3. 516. 

5. In action real the writ may well be brought against an 
al bet, without naming him by name of baptiſm. Thel. Dig. 49. 
Lib. 6. cap. 2. ſ. 2. cites Trin. 7 E. 3, 324. 10 H. 6. 1. and 
i2 . 

6. But in torit of entry againſt an abbat, the abbot by whom 
the entry is ſuppoſed ought to be named by kis name of bap- 


e iſm, Thel. Dis. 49. Lib. 6. cap. 2. f. 2. cites Trin. 7 E. 3. 


324. 10 H. 6. 1. and 12 H. 4. 5. 

7. [But] repl-vin lies againſt an abbot without naming him 
by name of baptiſm, Thel. Dig. 49. Lib. C. cap. 2. 1. 2. cites 
Trin. 7 E. 3. 334- 

8. Se of a writ of delt. Thel. Dig. 49. Lib. 6. cap. 2. ſ. 2. 
cites Trin. 18 E. 3. 24. 

9. But in treſpaſs contra pacem againſt an abbot he ſhall he 
named by his naine Tage. Thel. Dig. 49. Lib. 6. cap. 2. 
ſ. 3. cites Mich. 8 E. 3. 427. but ſays the contrary is held 
Paſch. 39 E. 3. 17, | 

12. Aſſiſe againſt the Abbot of Selby, and did not ſay of 
what ſaint the abbey is, and good, becauſe they are known 
by this name, and fo fee that action by a corporation is 
good by name knzwn. Br, Corporations, pl. 40. cites 8 Aſſ. 
24. 

11. An abbot may ſue writ of 127% without naming him- 
ſelf by his name of baptiſm. Thel. Dig. 34. Lib. 3. cap. I. 
{. 2. cites Mich, 8 E. 3. 427. | 

12. 85 he may ſue ſcire facias to have executio out of a judg- 
ment without naming himlelf by his name of baptiſm. Thel. 
Dig. 34. Lib. 3. cap. 1. ſ. 3. cites Paſch. 29 E. 3. 44. 

13. A writ brought by an abbot by name of Tho. Abbatis 
Beate Marie Elerum was adjudged good, without ſaying Abbot 
of the Church of our Lady of York &c. Thel. Dig. 37. Lib. 3. 
cap. g. ſ. 1. cites Mich, 8 E. 3. 436. and 8 Aſſ. 44. and Hill, 
3 H. 6, 28. and 5 K. 4. 20. 

14. Writ was maintained againſt a corporation by name of 
Premium Scularium Domus Beate Maria de Oxon, without 
taying Prepoſitor, Scolaribus &c. Thel. Dig. 53. Lib. 6. 
Cap. 12. 1. 1. cites Trin. 22 E. 3. 9. | 

1c, Treſpaſs does not lie againſt a corporation, viz. by the name 
H corporalizn, but againſt the perſons who did it by their pro- 
per names; for capias nor extgent does not lie againſt com- 
monalty, nor co:mmonalty ſhall nit plead nor be impleaded but 
wih the mayer er bailiffi, if they have mayor or bailiffs, and 
Corporation may be by name of commonalty without DE 

all, 
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bailiff, or other head. Br. Corporations, pl. 43. cites 22 Aſſ. 
67. per Thorp. | 

16. The writ was Præcipe Priori de Migern; and the de- 10 Rep. 
fendant ſaid, that there is in Iorcefter the Prior of the Freres 126. a. cites 
Preachers, and the Prior de Naſire Dame &c. by which the ?: ©; 24 

; . : F. , a : Lord Coke 
writ abated. Thel. Dig. 53. Lib. 6. cap. 12. ſ. 2. cites Mich. avs, that 


* 25 E. 3. 48. notwithitanding that the demandant tendered therefore it 


that the d-fendant was known by ſuch name. Concordat, 959 
| EY 7 ; : him rcafone 
29 Aff 70. But none but the prior pleaded in aſſiſe. able a mults 
tortiori to 


inſorce every one that would avoid a writing, demiſe, grant &c. made by, or to a corporation, 
by reaſon of any verbal or literal miſnoſmer, to ſhe that there are two corporations within the 
fame city, borough, or vill &c. viz. Onc by the true name, and the other by tuch name as is 
contained in the deed &c. and foto leave the deed &c. good by or to one of them; but when in 
truth there is but one and the fame corporation, demiles, grants &c. made by them, or to them, 
ought not to be avoided by ſuch nigh and verbal variances, when, in tubſtance the trace name of 
the corporation, whether by matter expreilcd, or neceſſarily implied within the words thee 
iclves, appcars to the court. 


17. A writ of annuity was maintained againſt an abbot | 301] 
without naming him by name of baptiſm. Thel. Dig. 50. 
Lib. 6. cap. 2. i. 5. cites Trin. 31 E. 3. Brief 342. 

18. So of writ of gjeciment of ward. Thel. Dig. 50. Lib. 6. 
cap. 2. ſ. 5. cites Mich. 22 E. 3. 17. where it was faid, that 
in a pone per vad. he ought to name him by his name of 
baptiſm. 

19. Notwithſtanding that land be given to an abbot by name 
of baptiſm, and to his ſucceſſors ad inveniend, Cantar, &c. yet the 
writ of ceſ/avit lies againſt him by name of Abbet, without naming 
him by his name of baptiſm. Thel. Dig. 50. Lib. 6. cap. 3. 
1. 2, cites Paſch. 32 E. 3. Brief 291. 

20. Writ brought by the king againſt one by name of 
Provoſt of the Houſe of C. was abated, becauſe the corporation 
by the grant and licence of the king was ſounded and named 


| Prove/t of the Chancery of G, Thel. Dig. 53. Lib. 6. Cap. 12. 


i, 3. cites Trin. 38 E. 3. 17. 

21. In writ brought again the Prioreſs of Newarke in Dor- 
ceſter, it was ſaid, that ſuch writ is maintainable with alleg- 
ing that it is known by ſuch name, if charter of the king of 
foundation, or any other thing of record be not ſhewn to the 
contrary ; and upon this the charter of foundation was ſhewn 
forth, by which the king had granted land to found a college 
of filters in the prechors of Dorceſter, by which the writ 
abated for the ſurpluſage of Newark. Thel. Dig. 53. Lib. 6. 
cap. 12. ſ. 4. cites Mich. 38 E. 3. 33. 

22, Scire facias was ſued againſt the Prior of Saint John's 
of Hieruſalem in England upon a recovery in waſte, which was 

rior of the Hoſpital of Saint John's of Feruſalem in England, 
and exception taken; per Thorp, it is #nown by the one name 
and the other, and therefore anſwer; quod nota. Br. Miſno- 
mer, pl. 15. cites 44 E. 3. 16. 

23. Every corporation may ſue by its very name of founda- 


tion, notwith/tanding that it be not known by this name, but better 
2 known 
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known by another name, as the Maſter of the Scholars of the 
Hall of Yalens Marie in Cambridge, brought writ by this name 
of his foundation where it was better known by the name of 
Pembroke- Hall, Thel. Dig. 37. Lib. 3. cap. 9. ſ. 2. cites 
Mich. 44 E. 3. 35. Brief 582. 


24. Dean and chapter cannot maintain writ, if the dean be. 


not named by his name of bajtiſm. Thel. Dig. 34. Lib. 3. 
cap. I. ſ. 4. cites Mich. 14 Hf. 4. 11. but cites 21 E. 4. 19. 
contra, | 

25. Where a prizr had brought writ of entry, upon diſſeiſin 
made to himſelf of land of which he was ſeiſed in his own 


 r1ght, exception was taken that he had not named himſelf by 


his name of baptijin and ſurname; quære. Thel. Dig. 34. Lib. 3. 
cap. 1. ſ. 5. cites Mich, gH. 5. 9. 


26. In writ of covenant by the Abbot of W. againſt the 


Commonalty of S. it was agreed, that where a corporation is. 
by name of commonalty, and after & another grant they have 
b:!iffs, yet by this change they hall not be diſcharged of cove- 
nants, annuities &c. to which they were bound before, Br. 
Corporations, pl. 3. cites 2 H. 6. 9. | 

27. Precipe quod reddat againſt Mag iſtrum five Cuflodem & 
Preſbyteros Collegii de A. was awarded good, though it was. 
free, which is disjunctive, becauſe the foundation was by thole 
words. Br. Corporations, pl. 3. cites 7 H. 6. 13. | 

28. An abbot ſhall have writ of falſe impriſonment, or battery, 
or other treſpaſs done to bis perſon without naming him, or by 


name of baptiſm. Thel. Dig. 34. Lib. 3. cap. 1. ſ. 6. cites 


Patch, 7 H. 6. 29. 


29. It was held, that in plea perſonal where proceſs of out- 
lawry lies againſt an abbot or prior, he ought to be named by 


302 J his name of baptiſm. Thel. Dig. 50. Lib. 6. cap. 2. f. 7. 


cites Mich. 10 H. 6. 1. and ſays, ſee 18 E. 4. 21. 

30. Where a man is ebliged by name of Mayor of London, 
being mayor, and after is removed, the writ ought to be brought 
againſt him by his proper name. Thel. Dig. 50. Lib, 6. cap. 2. 
ſ. 8. cites 14 H. 6. 21. | 

31. The Dean and Canons of IVindſor is a good name of cor- 
poration to bring action by writ, without ſhewing how they are 
Founded by this name, Thel. Dig. Lib. 3. cap. 9. ſ. 7. cites 
Trin. 18 H. 6. 16. 

32. Where the name of the corporation was bailiffs and com- 
monalty, the writ brought againſt them by the name of /uch a 
one and ſuch a one nufer bailiffs and the commonaliy is abateable. 
Thel. Dig. 53. Lib. 6. cap. 12. ſ. g. cites Mich. 20 H. 6. 9. 

33. In writ of treſpaſs to be brought againſt an abbot, it 
ſuffices to name him by the name by which he is known ; but 
where franktenement is demanded againſt him, which is of the right 
of his houſe, he ought to be named by his very name o ounda- 
tion. Thel. Dig. 54. Lib. 6. cap. 12. ſ. 10. cites Paſch. 20 
H. 6. 9. and Mich. 21 H. 6. 4. where the writ was main- 
tained by ſaying that he was #newn by the one name, and by ry 

other 
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ther, without ſaying that he and his predeceſſors have been 
known by the one and the other &c. 

24. In treſpaſs againſt an abbit it is ſufficient to name him 
by name known, but in writ againſt him, which touches the franke 
tenement, he ſhall be named by his name of foundation ; per 
Newton for law, quod non negatur. Br, Corporations, pl. 5. 
cites 20 H. 6. 27. and M. 21 H. 6. 4. g 

35. Miſnoſmer of corporation in treſpaſs againſt him of his 
ton act is no plea if it be named by a name known, Br, Miſ- 
nomer, pl. 31, cites 21 H. 6. 4. 

36. Contra in action brought by the corporation, or in action 
againſi them of right of the houſe, and known by the one and by the 
other name, there it is a good plea in treſpaſs againit the abbot; 
quod nota, Ibid, 

37. Writ was brought again/? the Mayor and Commonalty of 
Exeter, and it was pleaded, that they were incorporated by name 
of mayor, two bailiffs, and commonaliy, time out of mind, and held 
no plea, without ſaying further, that they had been impleaded by 
ſuch name by ſuch time, and nct by the name of mayor and commanalty 
witheut the bailiſt &c, and then the plea ſhall be good. Thel. 


Dig. 54. Lib. 6. cap. 12. f. 12, cites Trin. 26 H. 6. Brief 


101. | 
38. Writ brought againſt a prior by name of Prior ef the 
Church of St. Peter of B. is not good, where His right name ts 


S. P. agreed 
clearly for 
law. Br. 
Miſnoſmer, 
pl. 85. cites 
16 H. 7. 1. 


Prior of the Church of Saint Peter and Paul of B. Thel. Dig. 


54. Lib. 6. cap. 12. ſ. 13. cites Mich. 35 H. 6. 5. 

39. In writ of entry brought again ſuch a one Warden of 
the Houſe of AMA. in Oxford, it was pleaded, that the name of the 
corporation was I/arden and the Scholars of the Houfe &. and 


fo was founded, and by fuch name had purchaſed ana impleaaed, . 


and been impleaded time out of mind &c. It was held, that the 


writ could not be maintained by laying that they had im- 


pleaded and been impleaded by the one name and by the other, 


becauſe the corporation cannot be tenant of the land unlejs accord- 


ing to their very name &c, For the warden only is not tenant, 
and ſo it ſhall be of dean and chapter, hut it may be otherwiſe 
in perſonal ation, Thel. Dig. 54. Lib. 6. cap. 12. ſ. 14. cites 
Trin. 36 H. 6. 485. 

40. Where an obligation was made Th. Abbati Monaſterit 


beate Marie extra Muros civitatts Eborum, it was held by the 


Court that writ upon this obligation, by name of Abbaiis Me- 
naſterii beatæ Marie Eborum ſhould he good. Thel. Dig. 38. 
Lib. 3. cap. 9. ſ. 11. cites Paſch. 5 E. 4. 20. and ſays, dee 
Frin. 11 E. . 

41. The Maſter of Burton Sancti Lazari was received to 
maintain his writ in ſuch form, viz. that he, and all his pre- 
deceſſors, time out of mind, were named and known, and have 
impleaded, and were impleaded as well by the one name as 7 the 
other, Thel. Dig. 38. Lib. 3. cap. 9. f. g. cites Trin. 9 E. 4. 
21, and ſays, See Hill, 13 H. 7. 14. per Keeble, and Mich. 
16 H. 7. 1. agreeing, 

42. In 
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42. In writ upon contra? or of treſpaſs againſt corporations 
if the defendant pleads miſnoſmer the plaint:ff may ſay that known 
by the one name and the other ; but ſuch plea is net good in writ 
brought upon ſpecialty, where the name varies from the ſpecialty, 
Thel. Dig. 54. Lib. 6. cap. 12. ſ. 15. cites Trin. 11 E. 4.2. 
11 H. 6. 38. 63. and ſays, See 1 E. 4. 7. Paſch. 5 E. 4. 20. 
Mich. 16 H. 7. 1. 

43. Mayor and commonalty mar ſue without naming the mayor 
by his name of baptiſm, as it ſeems. Thel. Dig. 38. Lib. 3. 
cap. 9. ſ. IC. cites Trip, 12 E. 4. 10. 

44. Where a corporation is maſter and confreres, and are 
ſued by the name of after and Confreres five Secii, this ſive 
DOCU is void. Br. Corporations, pl. 8. cites 20 E. 4. 12. 

45. A corporation may be incorporated by one name and im- 
pleaded by another name by grant of the king. Thel. Dig. 38. 
Lib. 3. cap. 9. . 12. Fites Frin. 11 H. 7. 27. 21 E. 4. 70. 

46. If the ing grants to a corporation to purchaſe or give by 
name of Mater aud IVardens, Brothers and Siſters, and by this 
grants to them te implcad and be impleaded by name of Mojler 
and TFordens, all is good, and ſhall be uſed accordingly, the 
one in perquitites and the other in ſuits. Br. Corporations, 
pl. 95. cites 11 H. 7. 27. 

Cub. Hit. 47. If there he a corporation of on? ſole perſon that hath a fee 
on 5 _ ſemple, and may have a writ of right, he may be named in ori- 
nd es Fginals &c. by the common law by his chriſtian name, without 
wat the any ſurname; tor the name of his corporation is in lieu of his 
Le in firname (ſome ſay both chriſtian name and ſurname) as John 
scale Abbot of D. &c. John Biſhop of N. but otherwiſe it is of a 
the de ati of 5 for he mujt be named by his chriſtian name and ſurname. 
m—_— 2 Tf}. 666 


Eueal 15 4 

good flea 

an USatemernt., For a new ſucceſſor comes in his place, who was not party to the former writ, 
— Cilb. New Abr. 504. cites S. C. and for the lame reaſon in totidem verbis. 


Cid. Hit. 48. If it be a corporation aggregate of many able perſons, as 
8 7 mm and commonalty, dean and chapter, maſter of an 
for bocics hoſpital and confreres &c. the mayor, dean, or malter, need 
aggregate mot to be named ty his chriſtian name, becauſe that ſuch a cor- 
. e poration ſtandeth in lieu both of the chriſtian name and ſur- 
vartable, name, 2 Inſt. 666. : 

and therefore | 

the parties to the firſt writ are always the ſame, ——Giib. New, Abr. :24. cites S. C. and gives 
the ſame reaſon in totidem verbis. 


49. A corporation as a mayor and commonalty cannot diſ- 
train in their own perſons, but by their bailitt, Brownl. 175. 
Maſter and Fellows of Emmanuel College in Cambridge's 
Caſe. . | 
And Hol 50. An action lies againſt the members of a corporation by their 
Ch. J. id, private names for a falſe return to a mandamus directed to the 


* corporation by their corporate names. Per Cur. won 


EP · 


Rep. 86. pl. 55. Trin. 12 W. 3. B. Mc he King v. the zn don 


. po Wo for a falſe 
Corporation of Rippon. return to 2 


mandamus directed to the corporation of Canterbury. Ibid, 


51. Some have held, that when a politicꝶ perſon is impleaded to 
name him by the name of hs politich capacity, is ſufficient, and that 
this will ſerve inſtead of chriſtian or furname, becauſe he is 
not to be diſtinguiſhed from natural perſons, ſince as a natu- 304 | 
ral perlon he 1s not impleaded, but it is enough to diitin- 
guiſh him from all other corporations, Gilb, Hiſt, of C. B. 
196, | | 
52. A corporation was inſtituted by the name of Præſecti » pun.o33, 
& Guardianorum Naupegorum de Rederiffe, and an action is Paſch. 12 
brought againſt them by the name of Præfecti Guardian and Jac. Tipling 
Socii, and accounted bad. Gilb. Hiſt, of C. B. 189. 8. Cm 
| | New Abr. 
30. S. in 
totidem 


(R) Actions by or againſt a Corporation, and b. 
one of the Corporation, 


I. "PHE opinion of Brian Ch. J. was, that the mayer and 

commanalty ſhould have action for the impriſenment of 
their mayor. Thel. Dig. 20, Lib. 1. cap. 22, ſ. 14. cites Mich. 
21 KE. 4. 14. & 6 

2. It was ſaid by Vaviſor, that the Mayer and Commeralty 
of Newcalitle were baund to the mayor by his proper name, and 
afterwards the next year, when another was made mayor, pe 
brought action of debt upon this obligation, and took nothing, 
becauſe this obligation was void, made to himſelf by himieit. 

Thel. Dig. 20. Lib. 1, cap. 22. ſ. 14, cites Mich. 21 E. 4. 
14 K 15. 

3. It was ſaid by Brian, that if one be indebted to an aboot, Br. Abbe 
and after mates himſelf a mont in the ſame abley, and at laſt is and prior, 
made abbit of the ſame houſe, he ſhall have action of debt againſt 5 if. J. A. 
his own executors for this debt. Thel. Dig. 20. Lib. 1. and 5 H. 7. 
cap. 22. 1. 15. cites Patch. 5 II. 7. 26. [b. 26. a.] 2 

| which : 
Townſcnd 


(S) Actions &c. Inter fe. agracd, 


1. THE chapter of the church of our Lady of Lincoln, 

brought quare impedit againſt the dean of the ſame church, 
Thel. Dig. 19. Lib. 1. cap. 22. ſ. II. cites Trin. 9 E. 3. 
458. 

2. If mayor and commonalty diſſei ſe one of the commonalty, he 
ſhall have aſſiſe againſt them; tor they are as ſeveral perſons; 
viz. body politick and body natural; per Paſton. Br. Cor- 
porations, pl. 24. cites 8 H. 6. 1. 14. 

3. And Mich. 17 E. 3. 64. the ſame chapter had ſuch writ 


againſt their faid dean, and fo had action of their poſſeſſion 
pe | ſevered 
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ſevered from the dean. Thel. Dig. 19. Lib. 1. cap. 22. ſ. 12. 
cites Hill, 21 E. 4. 21. | 


*(T) Joinder in Actions, In what Caſes. 


1. THE Dean and Chapter of Canterbury being guardian of 

the ſpiritualties, ſhall join in writ of treſpaſs of goods 
out of their paſſiſſian taken which ceme to their hands as ordinary 
ſede vacante. Thel. Dig. 32. Lib. 2. cap. 11. f. 10. cites 
Mich. 17 E. 2. Brief 822, 

2. The corporation of Southampton, and other natural per- 
ſons, were received to ſue joint!y in the Exchequer for diſturb- 
ance made in the taking of cuſtom and tall &c. and of battery 
done to the bailif, Thel. Dig. 31. Lib. 2. cap. q. ſ. 1. cites 
Trin. 2 E. 3. 51. | 

3. A writ of account brought by one named Rich, 7. & 
Sector. Suor, de Sacietate Parichie de Florencia &c. was abated, 
becauſe his companions were not named. Thel. Dig. 21. Lib. I. 
cap. 22, ſ. 30. Paſch. 5 E. 3. Fol. 182. Br, 716. 

4. The maſter of the hejpital of Saint John of Cant. brought 
writ of right of advowſon of a church, which his predeceſſir held 
in proprios uſus in right of his hoſpital, without naming his can— 


freres with him. Thel. Dig. 19. Lib. 1. cap. 22. 1. 9. cites 


Paſch. 5 E. 3. 189. | 

5. In treſpaſs of battery by an allet and bis commorgn, the 
writ was ad damnum ipſorum, and held good. Thel. Dig. 115. 
Lib. 10. cap. 25. ſ. 2. cites Paſch. 13 E. 3. Briefe 251. 

6. And ſuch a writ by a prior and his canfrere ad damnum 
ipſius Pricris was adjudged good. Thel. Dig. 115. Lib. 10. 
eap. 15. ſ. 2. cites Hill. 22 E. 3. 2. 

7. The dean and chapter ought to join in all actions, which 
touch their poſſeſſians, which they have in common appurtenaut to 
their entire corporation, Thel. Dig. 31. Lib. 2. cap. 7. ſ. 1. 


cites 17 E. 3. 64. and 21 E. 4. 25. and 14 H. 4. 11. and Trin. 


1 H. 5. 5. 

8. It was adjudged, that the Prior of the houſe of Leepers 
of Plympton ſhould have aſſiſe in his cn name, inaſmuch as he 
was Pri of the houſe ty election of confreres of the ſame houſe, 
and that they have been Priors of the fame houſe by election 
by the manner time out of mind, where in fact the Prior was 
a layman, and his confreres lay perſons who had not any founda- 
tion, nor common ſeal, nor rule & c. Thel. Dig. 19. Lib. 1. 
Cap. 22, 1. 66. cites 44 Aſſ. . 

9. The Mayor and Commonaliy of Lincoln brought writ of 
covenant againſt the Bailiffs and Communalty of Derby, upon a 
covenant by thoſe of Derby, that thoſe of Lincoln ſhould be quit of 
murage, pontage, cuſtom and toll, within the vill of Derb; &c. 
where ſome Burgeſſes of Derby had taken certain toll and 
cuſtom of certain Burgeſſes of Lincoln, and adjudged a good 
writ, notwithſtanding that exception was taken that the cor- 
| poration 
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poration ought not to have action, but the ſingle perſons 
whole goods were taken ought to have action of treſpaſs againſt 
the perions who took them. Thel. Dig. 20. Lib. 1. cap. 22 
ſ. 21. cite Trin. 48 E. 3. 17. 

10. No covent was party to any action or record, but the 
head of ſuch ſpiritual corporation did implead and was im- 
pleaded always without the covent. Thel. Dig. 19. Lib. r. 
cap. 22, ſ. 7. cites 14 H. 4, 10. Mich. 14 E. 4. Abbe 4. 
and 15 E. 4. 2. 5 H. 7. 26. and 7 H. 7. . 

11. Note, that a covent ſhall not be named with the abbot or 
Prior in any ſuit by him to be taken, neither ſhall they be 
named with the abbot in any ſuit to be taken againſt the abbot 
or prior, or with him. Br. Abbe, pl. 14. cites 5 E. 4. 122. 

12. The maſter of a college brought writ without his con- [ 306 
Freres. Thel. Dig. 19. Lib. 1. cap. 22. ſ. 10. cites Trin. 11 
E. 4. 4. 

13. It was held for law, that a warden and chaplains of a 
chantery ſhould have an action of treſpaſs for breaking their 
cloſe, againſt one who had a leaſe of the ſame cloſe of the ſame 
warden alone without the chaplains, and ſhould puniſh him for 
the treſpaſs, Thel. Dig. 20. Lib. 1. cap. 22. ſ. 18. cites 21 
E. 4. 75. and that ſo agrees Trin. 1 E. 5. 5. and 7 H. 7.9. 

14. Grant in a corporation which touches every ſingle perſon, 
there every fingle perſon thall have thereof advantage by 
himſelf; as grant to be quit of tell &c. per Cateſby. Br. Cor- 
porations, pl. 65. 21 E. 4. 55. $6. 

15. If an obligation be made to one B. and to an abbot, if B. 
dies now, his executors and the abb:t ſhall join in action of debt. 
Thel. Dig. 32. Lib. 2. cap. 11. ſ. 9. cites F. N. B. tit. Writ 
de debito. | 

16, Treſpaſs for entering into the cloſe of the dean; after 
verdict found for the plaintiffs, it was moved in arreſt of 
judgment, that this a&on being brought for the peſſeſſions of the 
dean only, the chapter was not to join, and for this cauſe judg- 
ment was ſtaid. Cro. E. 200. pl. 23. Mich, 32. 33 Eliz in 
B. R. Wolley v. Robinſon, | 


(U) Appearance of Corporations to Actions 
brought againſt them. How it muſt be. 


5 1. IN writ againſt the dean and chapter, the chapter cannot 

- appear nor plead any plea without the dean, notwith/iand- 

ig ing that the dean be dead. Thel. Dig. 194. Lib. 13. cap. 4. 1. 1, 
cites Hill. 7 E. 3. 302. 

f 2. And in writ again/t maſter and ſcholars, the maſter cannot 

a appear nor plead without the ſcholars, Thel. Dig. 194. Lib. 

13. cap. 4. ſ. 1. cites Trin. 34 H. 6. 49. but adds quære if 


. the head of a corporation can appear in proper per ſon. 
d 3. Debt; præcipe the ſociety of Lumbards London Merchants of — Treſpaſs 
d Florence, and two Lumbards cams and named their names, and Fu, e. 
- | aid 
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ſaid that they were diſtraine by the ſheriffs of London, and 
returned in iſſues 10/, and praved that their appearance be re— 
corded as Lumbards of Lindon to ſave their iſſues, but not as of 
the ſociety of Lumbards of London, ſed non allocatur, for the 
writ {hall be inten-ed to be againſt a corporation. Br. Corpora- 
tion, pl. 23. cites 19 H. 6. 80. 

h S. P. Br. 4, And where mayor and commonalty are ſurd, and he and all 

1 the commoners appear in proper perſon, this is not good, for it is 

cites 21 E. ar9her bidy, therefore it ſeems that the corporation ought to 

4. 7-12. "appear * by attorney, by their name of Eopporation, and not in 

Ban ad proper ferſon. Br, Ibid. 

tot. Cur. 


They can- G5. Mayor of commonalty cannot appear in perſon; for the 
— appear court cannot tell if all appear or no, and therefore they 4ught 
woes to mate attorney. Br, Garrant de Attorney. pl. 36. cites 21 


torney bY 

aced under Ee 4» 13. 

their com- 

mon cal, and otherwiſe the warrant is void, per Choke J. quod non negatur, therefore quære of 


the ulage tnerco! at this day. Ibid. 


| 307 ] 6. In a us warrants brought againſt the bailiffs, aldermen 

| Kc. they did appear by warrant of attorney, and one of the 
bailiffs named in the warrant did not appear, nor agree to ut; it 
was holden by the whole Court, that the «ppearance of the 
major or greater part being recorded was ſufficient ; and it was 
alſo holden per Curiam, that although the warrant of attorney 
was under another ſeal than their common ſeal, yet being under 
ſeal, and recorded, it cannot be annulled. Godb. 439. pl. 
596. The Bailifs &c. of Yarmouth v. Cowper. 


(RX) Abatement of Writ. 


1. I coverant by the Mayor and Commonaliy of Lincoln againſt 
the Mayer, Bailiffs, and Commonaliy of Derby, the writ 
was general, according to the deed, that the defendants had 
covenanted with the plaintiffs &c. And the deed was, that the 
Mayer and Commonalty of Lincoln ſhould be quit of murage, pont- 
age, cuſtom, and tell within the Vill of Derby, of all merchandi/es 
&c, | he count recited the covenant according to the deed, but dt 
the end of the count it was ſhewn, that ſome certain ſingular 
per ſons of Derby toct toil &c. of certain burgeſſes of Lincoln, 
contrary to the covenant &c. yet adjudged a good writ. Thel. 
Dig. 84. Lib. 9. cap. 5. ſ. 26. cites Trin. 48 E. 3. 17. and 

ſays, See 30 E. 3. 20. | 
Thel. Diz. 2. In treſpaſs ufon the caſe againſt the maſter ef an heſpital, the 
272. Lib. torit was, that where the defendant by reaſm of his tenure oug't 
e“ to cleanſe a ditch ipſeque et onnes alii prædictam tenuram prius ha- 
S. C. brntes, præd. fiſſam reparare et mundare debuerunt et conſueverunt 
de temps deunt &c. And it was abated for want of good title; 
for ſuch preſcription is not good, for it Hculd be in the = 
an 
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dart and his predeceſſors, or in them and thoſe whoſe eflate &. 
Thel. Dig. 106. Lib. 10. cap. 14. ſ. 16. cites Mich. 12 H. 
g 6 One by name of Chaplain of the Chantery of T. was re— 
ceived to maintain writ of entry, without ſaying in his writ 
that the chantery was in any church or chapel, Thel. Dig. 37. 
Lib. 3. cap. 9. ſ. 3. cites Paſch. 12 H. 4. 19. 

4. Scire facias upon recognizance of 1001, in the Exche- 
quer againſt J. Abbit of P. the ſheriff returned him warned, 
and came &. Abb:t of P. and ſaid that J. Abbot was and is de- 
foſed long before the writ and he is Abbot, & non allocatur. 
For he has no day in court, and alſo he is at no miſchief, for 
if execution be made of his goods he may have treſpaſs, by 
which judgment was given againſt J. Abbot, Br. Miſnoſmer, 
pl. 2. cites 2 H. 6. 5. 

5. Where a recovery was had upon compoſition in writ of 
covenant againſt the Commonaliy of Shrewſbury, and afterwards 
the ling makes bailiffs there, a writ of ſcire facias was ſued out 
of this recovery by name of the commonalty, leaving out the bailiff5, 
and it was held per Cheney, that the writ was good, but 
Hankford held the contrary, and that the bailiffs ought to 
be named. Thel, Dig. 54. Lib. 6. cap. 12. ſ. 7, 8. cites 
Trin. 2 H. 6. 9. and ſays, that Fitzh. abridges the opinion 
of Hank. to be the beſt, Brief 7. 

6. It was held by Martin, that writ brought brought by an 
abbeſs by name of Avbatiſſe Minoriſſarum de B. is not good, 
without jaying Abbatiſſæ Domus Minoriſſarum &c, Thel. Dig. 


37. Lib. 3. cap. 9. ſ. 4. cites Hill. 3 H. 6. 28. 


7. But it was held, that a writ brought by name of John 
Abbat of Glaſtenbury ſhould be good without ſaying Abbot of the 
Church of cur Lady of Glaſtenbury. Thel. Dig. 37. Lib. 3. 
Cap. o. ſ. 4, cites Paſch. 4 E. 4. fol. 8. | 

8. If a prior brings 2 writs, the one by name of the Prior of 
St. A. of B. and the other by name of the Prier of St. A. near B. 
the one of the writs ought to abate, Thel. Dig. 38. Lib. 3. 
cap. 9. ſ. 6, cites 15 H. 6. Brief 74. | 

9. It was ſaid by Newton, that an abbet ought to bring 
his writ by his very name of foundation, Thel. Dig. 37. Lib. 3. 
cap. 9. ſ. 5. cites Mich, 21 H. 6. 4. and that fo it was held 
Mich. 1 E. 4. 7. where he is plaintiff, that he cannot ſay, 
that he is known by the one name, and by the other, or by diverſe 
names. But adds guere, if he may maintain his writ by ſaying 
that he and his predeceſſors have uſed time out of mind ta implead 
by diverſe names, and ſays, See Trin. 9 E. 4. 21. 

10. The writ was agarn/t Præpaſitum & Schalares Eccleſiz 
Beate Marie & Sandi Michaelis in Canterbury, where their 
name was to be impleaded by grant of the king Præpaſitum 
& Schalares &c. de Canterbury; Videlicet, (in) put in lieu of 
(de,) And it was held, that the writ ſhould abate, and 
ſhould not be amended. Thel. Dig. 54. Lib. 6. cap. 12. 
1. 17. cites Mich. 15 E. 4. 17. 

11. In 
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Corporations. 


11. In debt it was agreed, that of mayor and commonalty 
it is no plea that the mayor is t of ſound memory, nor excom- 
munication in the mayor is no plea in action by the mayor 
and commonalty, and outlatory, or villeinage in the mayor is 
no plea, Br. Nonabilitie, 37, cites 21 E. 4. 12. 13. 67. 69. 

12. Action brought by the Dean and Chapter of W. the de- 
fendant ſaid, that the dean died the day of the writ purchaſed ; 
judgment of the writ; and per tot. Cur. if the dean dies, and 
another is choſen dean before the day in court, and the firſt dean 
not named by his proper name, but named dean, the writ is good. 


Br. Corporations, pl. 64. cites 21 E. 4. 15. 


13. Otherwiſe it ſhall be if no dean was at the day in court 
when the defendant pleaded, Br. ibid. | 

14. And it was (aid clearly, that / the dean had been named 
by the name of baptiſm, and died, pending the writ, there the 
writ {hall abate, though another was elected before the day 
in court. Br. ibid. 

15. If mayer and commonality bring action, outlawry was 
pleaded in the mayor, judgment if he ſhall be anſwered it is 
no plea; for the action is brought by corporation, and the 
outlawry is againſt him in his natural body, Br, Nonabi- 
litie, pl. 53. cites 21 E. 4. 14. 

16. In action by a corporation or natural body miſnoſmer of the 
one or the other goes but to the writ, but to ſay that no ſuch 
perſon in rerum natura, or no ſuch body politick, this is in bar; 
for if he be miſnamed, he may have a new writ by the right 
name, but if there be no ſuch body politick, or ſuch perſon, 
then he cannot have action. Br, Miſnoſmer, pl, 73. cites 
SHS 1 

17. A corporation diſtrained in their proper names, and there- 
in replevin brought the writ was adjudged naught; for a cor- 
poration as mayor and commonalty cannot diftrain in their 
own perſons, but by their _ Brownl. 175. Trin. 13 Jac. 
The Maſter and Fellows of Emanuel College in Cambridge. 


U 3099 ] (Y) Abatement of Writ. For Variance, 


1. 1 debt, the writ was Præcipe, V. V. Prior of the Houſe 

of the St. Mary, and St. Thomas the Martyr De novo Lacs 
juxta Gilford in the county of Surry, and the obligation was, 
we R. A. Prior of the Priory Novi Loci juxta Guilford in the 
County of Surry, and Covent of the ſame place. Pole demanded 
judgment of the writ for the variance; for it ſhould be Prior 
according to the obligation, and not Houſe; but per Priſot, 
all is of one effect, and the writ ſhall be according to their 
foundation; but Pole ſaid, yet it ought to accord with an 
alias dictus; but per Priſot, this need not be, for the ſuc- 
ceſſor nor the plaintiff are not eſtopped, and therefore anſwer; 
quod nota, that variance in name of a corporation ſhall not loſe 
the —_—_ 0 be of one and the ſame ect. Br. Variance, 


pl. 80. cites 28 H. 6. 8. 
| | 2. In 


| Corporations, 
2. In treſpaſs by the Mayer and Builiffs of Oxford, the de- 


fendant ſaid, that they are zncorpoarated by name of the Mayor 
and Burgeſſes of Oxford &c. and not &c. and held a good 
plea, per Brian; but Wood was of opinion, that it is ut ge 
without ſhewing letters of the imcorforatin, Thel. Dig. 124. 
Lib. 11. cap. 5. 1. 3. cites Hill, 13 H. 7. 14. 


(Z) Things done to, or by the Head, or any 
Members of a Corporation. In what Caſes it 
ſhall be ſaid done in the Politick or in their 
Natural Capacities. 


| I, IF I give 201. to an abbot to pray for the ſoul of my father, 


he has this monty in bis own right, and not in right of tlie 
houſe, and if he waſtes it, the ordinary cannot dipoſe him for 
this cauſe, Br, Depoſition, pl. 4. cites 9 E. 4. 34. Per 
NMoyle ]. 

Fa 13 cannot be beaten in their corporate but in 
their natural body ; nor a corporation cannot beat another, 
nor do treaſon or felony in their corporation, and corporation 
ſhall not be impriſoned for denying their deed, nor for diſſeiſin with 
force &c. nor forejure the realm. Br. Corporation, pl. 63. 
Cites 21 E. 4. 7. 12. 27. 67. = 

3. If a mayor is impriſoned touching his office, as for a bond 
made by him and the commonality, this is an impriſonment to 
him as mayer. Br, Corporations, pl. 63. cites 21 E. 4. 7. 
12. 27. 67. | 

4. And where the corporation ought to chuſe a mayer annually 
ſuch a day under pain of 101. and the mayor is impriſoned, ſo 
that they cannot obſerve the day, by which they loſe the penalty, 
or if they ought annually to appear in the Exchequer ſuch a 
day to account to the king, under pain of 101. and the mayor 
is impriſoned, ſo that he cannot obſerve the day, by which 
they loſe the 101. the corporation /hail have ain of this im- 
prijonment, and fo the plea good. Br. ibid. 

5. Dureis cannot be to a body politice, but it may be to 4 
major to do a thing appertaining to his office; by the beſt 
opinion; for he is the head of the corporation. Impriſonment 
of the head of a natural body in the pillory is impriſonment 
of all the body; for it is entire. Br, Dureſs, pl. 18. cites 
21 E. 4. 8. 14. 15. 


(A.. a) Things done by the Head without the 
Body's joining: In what Cafes they ſhall 
ſtand good, | 


* 


an abbot or prior levies a fine of land of the right of the 


1, It 
| ] houſe, this ſhall bind them for erer. Br. Abbe, pl. 21. 


cites 46 E. 3. 13. | 
Vor. VI. Aa 2. The 
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Jenk. 16e, 2. The ſum of 1001. per ann. is due to the Mayor and Com- 
163. pl. g. monalty of Southampton cut of the king's cuſtoms, Acquittance by 


cites d. C. the mayor only is not good, by all the Juſtices; and yet becauſe 


and favs, : 
the mayor he is the head of the corporation, and there were 100 precedents 


and com- ſhewn of the like matter in time paſſed, therefore the acquit- 
mona"y 2'© tance of the mayor was allowed; quod nota. Br, Corpora- 
ſible body; tions, pl. 87. cites 2 Re . 7. 

the mayor, e : 

as mayor, can do nothing regularly, for he is the head of the corporation aggregate, and is only 
« part of it; but ge and fr. cedents are not to be neglefed in things indifferent, or which are no? 


mala in ſe, 


(B. a) Proceſs againſt Corporations. 


Br. Corpo 1. D BT was brought again/t the Society of Lumbard Mer- 
rations, pl. chants of Florence, and the ſheriff diſtrained 2 Lum- 
e“ bards, who came in perten, and prayed their appearance to be 
9 recorded to fave their iſſues as d:/tinf? perſons, but not as of the 
Society of Lumbards, & ideo non allocatur, but that they ſhall 
be put to their remedy againſt the Sheriff of London, by a 
general action of tretpaſs; for where à corporation is impleaded, 
they cught nit to diſtrain any private perſon ; quod nota, Br. 
Tretpafs, pl. 135. cites 19 H. 6. 80. 
La. North 2. Upon a diſmiſſion of a bill in Chancery, and that dif- 
ſaid, he did miſſion enrolled, an appeal was to the Lords, ſetting forth, 
— that in the ordinary courſe of proceedings the Chancery could 
that had no not relieve the plaintiff againſt the detendants, they being a 
_ could company, and ſerved with proceſs would not appear, they 
pel im having nothing to be diſtrained by, The defendants being ſo many 
appear; of the members of the company as were particularly named, 
upon which did put in an anſwer, plea, and demurrer, and the company, 
tne though often ſummoned, did not appear. Their Lordſhips 
the plaintiff ordered, that the diſmiſſion ſtand reverſed, and that the Lord 


might eke Chancellor &c. retain the bill, and that the Court of Chancery 


out % Gall i ie forth ufual procefs of that court, and if cauſe be, pro- 


— the ceſs of diſtringas thereupon againſt the ſaid corporation, provided 
corp y, the ſaid proceſs be ſerved one month before the return theresf; 
and have it . . . 

returned ni. and if upon return of the ſaid proceſs the ſaid corporation Sali 
kil, end io not file an appearance, or ſhall appear and not anſwer, the 
get a /*- faid bill hall be taken pro confiſſe, and a decree ſhall thereupon 
— 5 " paſs. But in caſe the ſaid corporation ſhall appear and anſwer 
them, and within the time aforeſaid, then the Court of Chancery ſhall 
tuen by 2 proceed to examine what the plaintiff's juſt debt is, and ſhall 
court o® decree the ſaid company to pay fo much money as the ſame 
the plaintiff ſhalf appear to amount unto, with reaſonable damages. And 
bed not in caſe the corporation ſhall not pay the ſum decreed within 
* noo go days after the ſervice of the ſaid decree upon their pro 
[ 211 ] nor, deputy-governor, trealurer, clerk, or ſecretary for the 


ing. Vero. time being, then the Lord Chancellor, or Lord Keeper for 


122. Hin. the time being, ſhall order and decree, that the governor, or 


= 29% deputy-governor, and the 24 aſſiltants of the faid company, 


or 


Corporations. 


or ſo many of them as by the tenor of their charter do con- 
ſtitute a quorum for the making of leviations upon the trade 
or members of the ſaid company, ſhall within ſuch time, as 
by the Lord Chancellor or Keeper ſhall be thought fit, make 
ſuch a leviation upon every member of the ſaid company as is to 
be pry 2 to the publick charge, as ſhall be ſufficient 


#9 faitsfy the ſaid ſum to be decreed to the plaintiff in that 
cauſe, and to collect and levy the ſame, and to pay it over 
to the plaintiff as the Court 125 direct; and ſuch a leviation 
is to be put in writing, and ſigned with the hand of the go- 
vernor, deputy-governor, and aſſiſtants of the aforeſaid com- 
pany for the time being, and ſo many of them, as by the 
conſtitution of the ſaid charter, do make a quorum, ſhall not 
make or return ſuch leviations as atoreſaid, the Lord Chan- 
cellor, or Lord Keeper, may iſſue proceſs of contempt againſt 
them, as is uſual againſt perſons in their natural capacity; 
and if by the ſaid time fo to be limited by the ſaid Court of 


Chancery, the ſaid money Jo to be aſſeſſed, ſhall not be paid, 


then, and from thenceforth, every perſon of the ſaid com- 
pany upon whom ſuch a leviation ſhall be made to be liable 
in his capacity to pay his quota or proportion aſſeſſed; and 
the Lord Chancellor, or Lord Keeper, is to order or decree, 
that ſuch proceſs ſhall iſſue againſt any ſuch member ſo re- 
fuling or delaying to pay his quota or proportion, as is uſual 
againit perſons charged by the decree of the ſaid Court for 
any duty in their ſeveral capacities; and if the total ſo re- 
turned and filed with the regiſter, ſhall not amount to ſo 
much as ſhall be ſufficient to ſatisfy the ſum decreed, with 
reſpect had to ſuch perſons as ſhall make it appear that they 
are overcharged, or ought not to be charged at all, then the 
faid Lord Chancellor, or Lord Keeper for the time being; 
may from time to time order that a new leviation be made 
and returned into the regiſters of the Court of Chancery, of 
tuch ſum as ſhall be ſufficient by way of ſupplement for that 
purpoſe, to the payment whereof every individual perſon 1s 
to be bound in ſucli manner as aforeſaid, Chan. Cafes 205, 
207, Trin. 23 Car, 2. Dr. Salmon v. the Hamburough Com- 
pany. | 
3. An attachment will not lie againſt a corporation. 3 Keb. 
230. pl. 8. Mich. 26 Car: 2. B. R. in Caſe of Morgan v. the 
Corporation of Carmarthen. 

4. After a decree againſt a corporation r a ſum of money, 
and a diſtringas iſſued againſt them, Lord North was of opi- 


nion, that execution was to go without their being further 


heard; as in the caſe of a judgment at law. 2 Vern, 395. 
Mich. 1700. Harvey v. the Eait-India Company. _ 

5. But the diftringas in proceſs againit a corporation is to 
anſwer as well the contempt as the bill or complaint, but 
when upon a decree, it is ad comparendum & tolvendum, and 
the Court refuſed to grant any ſtay of proceſs, or for the de- 
fendants to be examined. 2 Vern. 390. Mich. 1700. Har- 
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which be- vey v. the Faſt India Comp. \nd Lord North ſaid, that 


wg once. ſequeſtration iſſued on the tin of the firſt diſtringas 


warded, 4 . 
— — 24 Car. 2. in the Caſe of Dr. Huſſey v. the Grocer's Com- 
never after pany, And alſo in the Cate of Cholmley v. the Grocer's 


come and 
„ Company. 


enter their 
appearance, as they might have done on the diſtringas, which iſſues for that very purpoſe, te 
compel them to appear ; but the appearing being paſt, the proceſs muſt go on, becauſe the ap- 
pearence being only in favour of liberty, can be of no ſervice to a corporation which cannot be 
commuted, Chan, Prec. 128. pl. 115. Mich, 1700 Harvey v. Eaſt-India Company. 


o 


{ 312 } (C.a) Pleadings and Proceedings. 


1. IN arnuity it was held, that if an abbet with aſſent of the 

covent grants an annuity without naming himſelf by name of 
Faptiſm, that in action againſt his ſucceſſor he cught to ſurmiſe 
in the count the name of him who was abbst at the time of the 
grant, Thel. Dig. 84. Lib. 9. cap. 5. ſ. 24. cites 20 E. 3. 
Annuity 33. and that fo agrees 12 H. 4. 5. 

2. Where there is a covenant between two wills incorporated, 
that the one ſhall ſuffer the other to be quit of toll, and after their 
common eHcer takes toll, this is a breach of the covenant; contra 

if it be done / another particular perſon, Br. Corporation, 
pl. 74. cites 38 E. 3. 17. | 

. Annuity was granted to F. M. by a corporation, by name of 
Proveſt ef the College of C. and action was brought by name as 
above, without name of baptiſm, and good, But per Hull, he 
ought to declare the name of the grantor in his count, Br. Corpo- 
rations, pl. 18. cites 12 H. 4.5. 

4. So if abbot with the aſſent of the covent is bound to me in 
201. without other name, I ſhall have aon again/t the ſucceſſor, 
and declare the name of the obligor certain in the count. Br, 
Corporations, pl. 18. cites 12 H. 4. 5. 

5. So in writ of entry ſur diſſeiſin made to the predeceſſor, the 
name of the diſſeiſee ſha!l be expteſſed in the writ; per l hirn. 
Br. Ibid, | 

6, Scire facias again/? the Commenalty of S. who ſaid that 
the king had made bailiff5 there; judgment of the writ, not 
naming the bailiffs, and a good plea, Br. Brief, pl. 493. 
Cites 2 H. 6. 9. 8 

7. Writ of waſte by an abbot ſhall be ad exe@redationem 
domus. Br. Abbe, pl. 2, cites 9 H. 6. 25, 

8. In debt againſt an abbot upon the deed of his predeceſſir, be- 
cauſe the predeceſſor pledged à tablet of thegaid late abbot, and 
his abbey aforeſaid, to the plaintiff ſor 401, of which the prede- 
cefſor re-paid 201, and he delivered to him the tablet again, and 
too the obligation of the predec ar himſelf, and averred that the 
tablet came to the uſe of the hui, and the count good by judg- 
ment, notwithſtanding that he ſaid goods 75 the abbat and 
abbey; for when this is counte or pleaded of an abbot who 7s 


dead, the count ſhall be ut ſupra, and the pleading in like 
manner 
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Corporations, 


manner; but if it be of an abbot who is abbot, and alive, it ſhall 
de goods of the abbot only; tor during his life the property is 
in him, and after his death the property is in the houle; quod 
nota diverſity; and per Rolfe, count ſhall not abate for jur- 
pluſage. Br, Count, pl. 10. cites 9 H. C. 25. 

q. I he Dean and Canons of Windſor jued writ of treſpaſs, 
and the writ was ad reſpondendum decano & cannonicis &c. with- 
cut ſhewing how they were fo incorporated, Thel. Dig. 20. Lib. 1, 
cap. 22. ſ. 16, cites 1'rin. 18 H. 6. 16. 

10. Debt againſt an abbet, and counted that T. late abbot, 
predeceſſor c. premiſed to him Iol. of which 5 l. was for bread 
and beer, and 5 l. for defence of a ſuit which was pending again 
the abbot ; and the count good, notwithſtanding he did » 27 /ay 
that the bread and beer came to the uſe of the houſe, nir that the 
ſuit was againſt the abbot; for this ſhall be intended; but by 


all the Juſtices, the beſt count was to ſay generally, that it 


came to the uſe of the houſe; and after the count was awarded 
good, Br. Abbe, pl. 9. cites 22 H. b. 56. 

11. Scire facias againſt L. B. Warden »f the College of C. in 
Canterbury, and the ſcholars of the ſame, were ſued by the ſuc- 
ceſſor of a parſon upon recovery of an annuity, and was 
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brought in the county of Norfolk, and the ſheriff returned 


5 ſcire fect L. B. and ſchiularibus &c. and upon this L. B. 
came, and ſaid that he is the ſame perjon who was warned, and 
faid that he is nat warden, ner was not the day of the writ pur- 
chaſed, nor ever after; judgment of the writ; and there it is 
agreed, that the ſcholars need not appear nor plead, for all is 
one corporation; and if the head be not warned, the body 1s 
not warned; and the iſſue was accepted. But per Moyle, 
this is a ſtrange iſſue, for L. B. ſaid, that he is not maſter; 
per Wangford, if the iſſue be found for the plaintiff, he ſhall 
have judgment to recover the annuity ; but Brook makes a 
quære thereof, for the ſcholars who are part of the corporation, 
are not parties; but if the iſſue be found tor the defendant, 
it ſeems clear that the writ /hall abate, for he is named L. B. 
warden in the writ, and therefore it ſeems it had been better 
for the plaintiff to have ſued his writ againſt the warden and 
{cholars &c. without proper name of the maſter, and then 
ſcire feci magiſtro & ſcholaribus returned had been good, Br. 
Corporations, pl. 6. cites 34 H. 6. 14. 49. 

12. Where the number of brothers and ſiſters appear in the 
foundatiim, this ſhall be ſhewn certain in the pleading, and 
the dying ſeiſed of the predeceſſor is good cauſe to enter, and juſtify 
upon the 5 R. 2. Ubi ingreſſus non datur per legem. Br. Cor- 
porations, pl. 7. cites 34 H. 6, 27. 

13. But this is no title in aſſize, and he ought, where the 
maſter dies, to ſhew how the other was elected, and made maſ- 
3 before he entered, and that tunc intravit &c. Br. 

id. | 

14. Annuity by the Dean and Chapter of Stoke agairſt the 
eaſter of the hoſpital of Saint Mary-Overs, Parſon of o 
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and counted of 101. arrears of an annuity of 40s. and that J. late 
dan of the ſaid chapter, and then chapter, predeceſſors of the now 
dean and chapter, were ſeiſed of the ſaid annuity by the hands of 
one H. late parjen of the church aforeſaid, predeceſſor &c. and 
that the aforeſaid late dean and chapter, and all his predeceſſors, 
were ſeiſed &c. by the hands of the 3 H. late parſon of the 
church aforeſaid, and by the hands of his predeceſſors, parſons 7 
the church afereſiid time out of mind, until the 26th year of the 
now king, and the aferifaid late dean died, and the aforeſaid now 
plaintiff was elected, and made dean of the church aforeſaid &c. 
and alledged ſeiſin at S. aforeſaid, to the damage &c, Choke de- 
manded judgment of the count, becauſe he counted that the 
dean and chapter which now are, and the late dean and 
chapter then predeceſſors &c, where the chapter cannot have 
fr ed-cefſors nor ſucceſſors, for it is perpetual, ſo that the dean 
may have predeceſſor, but not the chapter; & non allocatur; 
for they are incorporated by this name, and therefore they 
ought to preſcribe by the name by which they are incorporated, and 
the preſcription was awarded good, that the dean and chapter, 
and their predeceſſors, time out of mind, were ſeiſed &c, not- 
withitanding that they did not ſay (then dean and chapter) of the 
church aforeſaid, foi it ſhall be intended that their prede- 
ceſſors were deans, Br. Preſcription, pl. 42. cites 39 H. 
6. 13 | 
I > So of a prier, and this ex parte of him who makes the 
preſcription, or claims by the preſcription. Ibid. - 

16. But etherwije it is of him who ſhall be bound by the pre- 
ſcription, as here it is to bind the parſon, that they were ſeiſed 


by the hands of the rector, his predeceſſor &c, _ all ſay, 
_ the 


n parſons or rectors of the church aforeſaid &c, for they are 
to be bound &c, Ibid. 

17. In replevin it was ſaid by all the juſtices, except 
Priſot, that the abbot is none of the cavent, and this is well 
proved by Moile, by the writ of fine afſenſu Capituli, and 
Aſhton ad idem; for in à aced ſuppoſed by the abbot and covent, 
it is a good plea that Not the deed of the abbot, not denying that it 
is the deed of the covent ; and it is a good plea, that Not the 
deed rf the covent, not denying that it is the deed of the abbot, 
and therefore the abbot is not parcel of the covent; but per 
Priſot, the abbot is part of the covent, and the head or prin- 
2 of the covent. Br, Abbe, pl, 12. cites 39 H. 6. 36. 
and 50, 

18, The Abbot of Colcheſter, parſon of a church, claimed an 
annuiiy as pertaining to the ſaid rectory; he ought to preſcribe in 
right of the rectory, and not that he and his predeceſſors, abbots, 
have had it time out of mind; becauſe of parcels and things 
pertaining to the rectory they ought to claim in right of 
the reftory. Pl. C. 503.b. cites 45 H. 6. 16. | 

19. One of the commonalty cannot juſtify for rent due to the 

ommonalty, but the corporation itſelf ſhall juſtify, and no 
* „ perſon of them. Br. Corporations, pl. 54. cites 7 E. 
414: | 
20, In 


2. > > w 


. 
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20, In trepaſs the defendant pleads /-a/e for years of the 
maſter and confreres of a college, and the leaſe was ſigilla 
noſira appoſurmus inſtead of ſaying the common ſeal, and yet 
held good, and it ſhall be intended their common ſeal. Br. 

Faits, pl. 70. cites 11 E. 4. 4. 

21. Debt upon arrear of account by the Mayor and C:mmenalty 
of S. againſt the executor of I, P. their receiver, and counted 
that vuditors were aſſigned by the aforeſaid mayor and commonalty ; 

Cateſby ſaid one T. is now mayor, and was the day of the 
writ purchaſed, which T. and the commonalty, did not 
aſſign auditors, and no plea, though they did not /b-w who 
was mayor at the time of the aſſignment ; for if the pre leceſſor 
aſſigned &c, yet the ſucceſſor and the commonalty ſhall have 
action, and count generaily that the mayor and commonalty 
&c. notwithſtanding theſe words aforeſaid, mayor, and com- 
monalty, and that the count above was good, and is the com- 
mon courſe, which has all times continued, and if the mayor 
dies, pending the writ, and another is choſen, yet the writ, 
f above, remains good. Br. Corporations, pl. 56. cites 12 

4. 9. 10. | 

22. So of dean and chapter, becauſe thoſe actions by cuſtom 
have been uſed for all the body. Br. Ibid. 

23. Contra of abbot or prior, for thoſe actions are by the head 
ef the body only. Br. Ibid, 

24. In treſpaſs the defendant juſtified, becauſe the freehold * Br. Cor- 
was in the dean and chapter, and he, as ſervant, and by their cam- 4 4 
END 7 eee bop taken, * he _ not . C. thet 

ew the name of the dean, VIZ, the proper name. Le. 307. Arg. maparucu- 
cites* 13 E. 4. 8. ws W ——— 

the mayor, 


aldermen, and commonalty, it was held, that a man in pleading ſhall! ſhew wha was mayor at the 
time of the grant, but not who were aldermen and commonalty ; bat Choke J. ſaid, that though 
it is uſual to fhew who was mayor at the time &c. for the better certainty, vet he had known 
it adjudged when ſuch patent had been pleaded generally, it had been awarded good ; becauſe 
it ſhall be taken that there was a mayor at the time of the grant; but if there was no mayor the 
grant was void, Br. Pleadings pl. 161. cites S. C, 


25. If dean and chapter make a legſe thus, viz. Sciatis nos Br. Leaſes, 
decanum & capitulum &c. dimiſiſſe &c, and does not fhew 2 46 
the proper name of the dean, the leaſe is void; per Littleton, 23 E. 4. 
quod fuit conceſſum per curiam. Br. Corporations, pl. 59. _ by the 
Cites 18 E, 4+ 8. — 


dean and 
Le. 


Chapter make a leaſe &c. it is not neceſſary to expreſs the dean's name of baptiſm. 
307. Arg. cites S. C. | | 


26. And the law is the ſame where he ju/tifies by command- | 315 J 
#ent, Br. Ibid. | 
27. Debt by R. Alderman of the Guild of St. Mary in Boſtn 
againſt L. upon a bond made to S. N. late alderman, which was 
to him and his ſucceſſors; per Littleton Juſtice he ought to ſhew 
how. the corporation was made; contra of abbot and prior, or 
dea and chapter, but guild or fraternity cannot be made but 
Aa 4 by 


he. 
. 
1 
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by a ſpecial incorporation, and per Brian it is true, for ſuc- 
cer cannot take ect but there is ſucceſſion, tor otherwiſe this 
word ſucceſſor is void, Br. Corporations, pl. 60. cites 20 
E. 4. 2. | | 

38. Fer where a man is bound ie the church-wardens and 
their ſucceſſors, this wird fucceſſer is void, and the executors 
ſha!l have the action, for the wardens are not incorporated; 
per Brian and Littleton Juſtices to the ſame purpoſe, that a 
bond made to the Dean of P. and his ſucceſſors is not good to 
the ſucceſſors, but the executors ſhall have the action; con- 
tra of bond to the Dean and Chapter of P. and their ſucceſſors, 
there the ſucceſſor ſhall have the action after the death of 
the predeceſſor. Br. Corporations, pl. 60. cites 20 E. 4. 2. 

29. 0 of a bijhip ; per Littleton ſuſtice, and Choke Juſtice 
to the ſame purpoſe, and agreed the Caſe by Brian, and that 
bend made to the abbot or prior, and their ſucceſſms, omitting the 
cavent, is good to the ſucceſſor; for no other of the corporation 
is abie ts take the bond but the abbot, Br, Corporations, pl. 
60. cites 20 E. 4. 2. | 

30. And that where chantry prieft is founded by ſuch name 
aud ſucci{/trs, and land is given to him and his ſucceſſors, this is 
good, and the tucceffor ſhall have it, and not the heir. Br. 
Corporations, pl. 60. Cites 20 E. 4. 2. 

31. But bond made to him and his ſucceſſors ſhall enure to the 
executors and not to the ſuceeffors, by which the plaintiff 
prayed leave to purchaſe a better writ, Br, Corporations, 
pl. 60. cites 20 E. 4. 2. 

32, Debt upon a bond by the Aôbot of Saint Bennet's again/? 
the Mayor, Sheriffs, and Commonalty of Norwich; the defendant 
ſaid, that A. the abbet, and others of bis covent, impriſoned J. 
H. then mayor, in the Fleet in London, till he and the ſheriff, 
and the commonalty, made the bond at Norwich by the dureſs afore- 
ſaid, and the beit opinion was, that the plea was good. Br. 
Corporations, pl. 63. cites 21 E. 4. 7. 12, 27, 67. 

23. And after, fol. 27, they were compelled to ſhew that 
there was mayer and his name, and the name of the ſheriffs, the 
time of the dated, and the name of the abbot &c. Br. Corpo- 
rations, pl. 63. cites 21 E. 4. 7. 12. 27. 67. 

34. But it was held by ſeveral, that if he had ſaid that ſo 
many men make the commonalty, chapter, or covent, who were 
impriſoned to make the deed, this is good; for otherwiſe it can- 
not be intended that a corporation can be impriſoned ; and 
where the mayor is impriſoned, the corporation ſhall net 
have falſe impriſonment. But per Cateſby the plea is good; 
for the body is entire, and theretore the impriſonment of the 
mayor 1s the wy jt 1 of all the corporation, for he who 
reſtraini my hanas, impriſons all my body; ſo where one holds 
my feet in the ſlacks or my head in the pillory, without autho- 
rity, this is an impriſonment to all the body, Br, Corpora- 
tions, pl. 63. cites 21 E. 4. 7. 12. 27. 67. 5 

c 35. Ia 


Corporations. 


35. Ia action brought by any corporation pretended or 
ſuppoſed, it is a good plea to ſay that there is not any ſuch cor- 
poration by name Sc. in the ſame caunty. Thel. Dig. 20, Lib. 1. 
Cap. 22. ſ. 19, cites Mich, 22 E. 4. 37. 

36. Tr-ſpaſs againſt the mayor and commonaliy; it is no plea 
that the inhabitants of the ſame vill have common there, for this 
is _— corporation, Br, Corporations, pl. 48. cites 
4 H. 7. 13. 

37. in Pepe brought by a dean and chapter, being par ſon 
imper ſonee of the church of D. this diverſity was taken, viz, 
that if they demand the whole church of D. they all ſay that 
they were ſeiſcd in dominico ſus ut de feado in jure eccleſiæ cathe- 
dralis ſug predictæ &c. but if the demand he of parcel only, as 
of an acre, parcel of the parſmmage; they ought to ſay in jure 
eccleſiæ ſuæ de D. Pl. C. 493. 503. b. Mich. 18 & 19 Eliz. 
in Caſe of Grendon v. the Biſhop of Lincoln. 

38. Netice may be given to a corporation by their ſolicitor 
_ counſel ; per Manwood. Savil. 20. pl. 50. Paſch. 24 Eliz, 
Anon, 

39. If a parſen pleads that he is ſeiſed, he ſhall ſay in jure 
eccleſiæ, for he has two capacities, and without ſuch words 
he ſhall be intended ſeiſed in his own right; ent it an abbot 
pleads that he was ſeiſed, there needs not ſuch words, for he 
has no other capacity; /» of dean and chapter, mayor and com- 
monalty; per Anderſon Ch, J. Le. 153. pl. 212, Trin. 31 Eliz. 
C. B. in Caſe of the Scholars of All Souls in Oxford v. Tam- 
worth, 

40. In cjectment the plaintiff declared of a leaſe by the Warden 
and Fellows of All-Souls College. Exception was taken, be- 
cauſe the plaintiff had not declared upon a leaſe by the war- 
den and fellows, without naming any name of the warden. The 
whole Court held the declaration well enough, and Anderſon 
ſaid it ſtands with reaſon, that ſince the college was incor- 
porated by the name of Warden and Fellows, and not by any 
chriſtian name, that they may purchaſe and leaſe by ſuch name 
without any chriſtian name, and may be impleaded and im- 
plead others by ſuch name, and as the fellows, in ſuch cafe, 
need not be named by their chriſtian names, no more ought 
the warden; but otherwiſe of a parſon, vicar, chauntry prieſt. 
— 306. pl. 427. Mich, 32 & 33 Eliz. C. B. Carter v. Clay- 
Cole, 

41. A writ of right was brought by the Warden and College 
of All-Souls College in Oxford, and the writ was guod cla- 
mat efſe jus & hereditatem ſuam, but did not ſay in jure col- 
legit; yet adjudged good; for when the writ was brought 
by the cuſtos & collegium, it cannot be otherwiſe intended 
than in jure collegii, as in their incorporation; for they 
had no other capacity, and the precedents are both ways. 
Cro. Eliz. 232. pl. 1. Paſch, 33 Eliz. C. B. All-Souls Col- 
lege v. Tamworth, | 


And. 272. 
pl. 280. 

S. C. but 
S. P. docs 


not appcar. 
4 Le. 
178. pl. 
277. S. C. 
in totidem 
verbis. 


Le. 15g. 


pl. 212. 
Trin. 31 
Eliz. S. C. 
and the 
writ award- 
ed good. 
— Le. 
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277. S. C. 
in totidem 
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— _ 272, — S. C. and the writ adjudged good, and cites 10 H. 5. fol. 4. I 
to pur pole. 


42. Pleading quod Villa de Beverly incorporata fuit was good 
enough, although that it be better pleading to ſay that the mayor, 


Fiſher v. Truſtlow. 
Adjudged 43. In pleading a leaſe by a dean and chapter the name of 


may grant 

or lcaſe by 

name of dean and chapter, without tewing their proper names, and ſo may plead and be im. 
pleaded, becauſe in their corporate capacity they have no name of baptiſm, or any other name 
than that Ly which they are incorporated; but it is otherwiſe in the caſe of a parſon or a vicar ; 
for they muſt uſe their name of baptiſm, g Salk. 1cg. pl. 5. Mich. 8 W. 3. Newton v. Travers, 


44. An abbot, prior, biſhop, dean, parſon, or any other 
ſele corporation that is ſeiſed in auter droit, cannot di ſclaim when 
he is vouched, by reaſon of homage anceftrel, or in any other caſe, 

( 317 ] for they alone cannot deveſt any thing in fee which was veſted 
i in their church or houſe, Co, Litt. 102. b. 103. 4, 
45. If a prior, biſhop &c, in a quo warrants againſt them 
fer franchiſes and liberties, diſclaim, this ſhall bind their ſuc- 
ceflor, Co. Litt. 103. a. 

46. If an abbot &c, acknowledges the action in a writ of an- 
nuity, this will bind the ſucceſſor, becauſe he cannot falſify 
it in an higher action, and there muſt be an end of ſuits; but 
if the abbot /evy a fine, or acknowledge the action in a præcipe 
gued reddat, the ſucceſſor ſhall be bound pro tempore, but he 
may have a writ of right, and recover the land; but if in debt 
upon a bond againſt an abbot &c. the abbot &c. confeſſes the action, 
and dies, the ſueceſſor ſhall not avoid execution, though the 
bond was made without aſſent of the covent, for he cannot 
falſify the recovery in an higher action; ſo it is of a ſtatute 
or En, Co. Litt. 103, a, 

S. C. cited 47. In debt for rent by a corporation, they intitle themſelves 
„ Seund. 3 feeffment, and do ſhew livery to be executed by letter attorney; 


Koll. Rep. and therefore it was objected, that they cannot take unleſs 
404. pl. by letter of attorney; ſed non allocatur; for all neceſſary cir- 


ps. 8 S. cumftances ſhall be intended to be executed, as well as in a feoff- 
docs not ment made to other perſons; and * accordingly. Cro. 
appear.— J. 411. pl. 11. Mich. 14 Jac. B. R. Ipſwich (Bailiffs &.) v. 


3 artin & al. 


but S. P. does not appear. 


48. Ejectment-leaſe was made by a corporation; they ſealed 
the leaſe and delivered it by their attorney, having a letter of 
attorney from them to deliver the ſame; per Cur. they cane 
not do this in any other manner but by their attorney; they 
are only to ſubſcribe and ſea] the leaſe, and to deliver the 
ſame by their attorney, having their letter of attorney ſo to 
do. Bulſt. 119. Paſch. g Jac. St, John's Coll, Oxon. v. Lord 
Norris. all. Clark v. Hannes. | 


49. Ne 


Fa Sc. or the inbabitants were incorporate &c. Noy. 54, 


L 
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49. No action lies at common law againſt a dean and 
chapter on a promiſe made by them; becauſ2 a corporation 
cannot be bound without deed, and when a corporation is /ued 
in a court of equity, the corporation itſelf is not ſued, but 
ſeme particular perſons of the corporation, and one may be 
ſued that was not of the corporation at the time of the pro- 
miſe, and where the promiſe was to make a new leaſe on the 
ſurrender of the former, and they grant anew leaſe to another, 
jt was reſolved, that the old leſſee had great equity to be re- 
lieved. Roll, R. 82. pl, 28, Mich. 12 Jac, B. R. Freevill v. 
Ewebank, Wes 

50. In debt by the guardians and fellows of N. for à forfei- 
ture on breach of a by--law, Hobart Ch. J. that they neea not 
ſhew how they were incorporated; for the name argues a corpo- 
ration, Hob. 211, Patch, 14 Jac, in Caſe of Norris v, 
dtapes. | 

51. A corporation may have ſome things by preſcription, and 

ame by charter, and therefore may ufe both titles, Nota, Lat. 
113. Hill. 1 Car. 

52. A leaſe was pleaded to be made by dean and chapter, but Lat. 121. 
dia not ſhew that the dean and chapter were ſeiſed in jure col. — 
legii, nor what eftate the dean and chapter had in the land; marc. 
Doderidge held the pleading ill, becauſe it might be of an S. C. the 
eſtate per auter vie. Lat. 14. Paſch. 2 Car, Newman v. —_— 
Marſh. | in 11 x 
- g ill. 

53. In covenant brought againſt a biſhop on a covenant en- Vent. 22g. 
tered into by his predeceſſor, it was not alledged that he was ſeiſed S. C. and 
in jure epiſcopatus, and therefore was adjudged ill; for in plead- 8 
ing ſeiſin in all ſole corporations it ought to be pleaded in quo bool were, 
ure they were ſeiſed; but it is otherwiſe in corporations ag- that where 


gregate. 2 Lev, 68. Mich. 24 Car. 2. B. R. Davenant v. Br 
the Biſhop of Saliſbury. epiſcopus 
was ſeiſed, 


that it implied ſeifin in right of the biſhoprick, which is true if it were a corporation capable 


only in his politick capacity, or as abbot &c. but in regard he might alſo be ſeiſed 13 ] 
in his natural capacity, the declaration for this cauſe was held to be ill, L 3 


54. In ſecond deliverance, the defendants made conuſance 
as bailiffs to the Maſter and Governors of Chriſt's Hoſpital c. 
for that they are a corporation, and ſeiſed in fee of the place where, 
in the right of the hojpital; upon demurrer it was objected, that 
the conuſance was ill, becauſe it did not ſet forth How incor- 
porated, nor ſay per eorum præceptum, nor ſhew any writing ; 
but adjudged that this avowry is good, becauſe the incor- 
poration is but an inducement to the alleging the ſeiſin in 
them, thetefore need not be ſhewn, nor need he allege any 
A in writing. 3 Ley. 107. Mich. Car. 2. C. B. Manby 
v. Long. 

55. A bill was brought againſt a corporation to diſcover 
writings, The defendants anſwered under their common ſeal, 
and ſo not being ſworn will not anſwer in their own preju- 


dice, Ordered, that the clerk of the company, and ſuch 
4 | principal 


* 
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principal members as the plaintiffs ſhall think fit, anſwer on 
oath, and that a Maſter ſettle the oath, Vern. 117. pl. 104, 
Hill. 34 & 35 Car, 2. Anon. | | 
Skinn. $4, 56. Bill againſt a company, if they do net appear, it was 
_ 99 Afaid the plaintiff may take out a 4%: gas againſt the com- 
S. c. Lord pany, and have it returned ibi, aiid fo get a ſequeſtration 
Keeper againſt them, and then by the courſe of the court the plaintitf 
ſaid. tat need not bring them to hearing. Vern. R. 121, 122, pl. 112. 
the proceſs ; : 
againſt a Hill. 1692, Curſon v. the African Company. 
company is i 
by diſtringas, and not by ſubpœna, and if they have no effects there is no way to compel them 


to pA. 


57. In pleading change of the name of the corporation he 
ought to ſhew how. 3 Lev. 243. Mich, 1 Jac, 2. C. B. 
Adney v, Vernon. 

58. A corporation cannot appear, and therefore cannot caf# 
an ain, nor enter into @ recognizance; per Cur, Lord Raym, 
Rep. 79. Paſch, 8 W. 3. Burghill v. Gibbons and the Uni- 
verfity of Cambridge. 

59. An information was exhibited again/t the Bailißs and 
Burgeſſes of Yarmouth ; one of the bailiffs (there being 2) ap- 
pointed an attorney to appear, but the other would not conſent, and 
the Court was moved, that their liberties might be ſeiſed for 
want of an appearance; but the better opinion was, that upon 
an information in nature of a quo warranto, which is datum 
eſt curiz intelligi, and which is in nature of a perſonal action, 
there cannot be a ſeiſure before a ſummons, (i. e.) the liber- 
ties cannot be ſeiſed upon a venire facias, but upon a dif- 
tringas; but it is otherwile in a quo warranto, for there it 
is ſummonitus fuit ; then it was made a queſtion, whether a 
warrant of attorney made by one of the bailiffs was not ſuffi- 
cient, becauſe the corporation did not diſavow it, but that 
was determined, 3 Salk. 104. pl. 7. Anon. 

60 If 1 writ be brought by Hugh, Prior of Coventry, this 
too general, and ſhall abate, but in a leaſe ſo made had been 
good. Gilb, Hiſt. of C. B. 189. | 

61. In the Caſe of the Sauth- Sea Company, in whom the 
eſtates of the late directors are veſted by act of parliament, 
where the Statute of Limitations might have been pleaded againſt 
the late directors, it is pleadable againſt the company, who ſtand 
but in ſuch directors place, 3 Wms's. Rep. 143. Mich. 1732. " 
South-Sea Company v. Wymondſell. A 

62. A corporation ſhall have the benefit of the Statute of Li- 
mitations as well as any private perſon. 3 Wms's. Rep. 310. wi 


Trin. 1734. Wych v. Eaſt India Company, 
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Corporations, 


(D. a) Miſnoſmer of Corporations. Pleadings, 


I, THE king granted to J. N. to found a chantry of 12 

prieſts, and that the provoſt thereof ſhall be called 
Provoſt of the Chantry of C. and the king after brought quare 
impedit againſt him by name of Prevaſt of the Houſe of C. and 
therefore the writ abated, br, Corporations, pl. 21. cites 
38 E 3. 14. 

2. Scire facias againſt the Prior of St. Fehn of Hieruſalem in 
England upon a recovery, which was [againſt the] Prior of 
the Finſpital of St. Fobn of feri/alem in England, the writ was 
awarded good, becauſe it was known by the ene name and the 
ether; quod nota, in action againſt a corporation. Br, Cor- 
porations, pl. 10, cites 44 E. 3. 6. 

3. Treſpais againſi F. Abbot St. Mary's in C. the defendant 
faid, that it w15 founded by the name of Abbat of the Church 
and Monattery / St. John's C. judgment of the writ ; New- 
ton faid, this is no plea; for it may be known by the one 
name and the other, and it is good in action againſt him, and 
eſpecially in treſpaſs of a tort done by himſelt; for it was of 
goods carried away. But if he was to bring action, or if 
action was brought againſt bim in right of the houſe, there it 
ought to be named by the very name of foundation, by which 
aniwer; quod nota Markham /aid, that the houſe was founded 
&c. and all as above, and that they end all his predeceſſors have 
impleaded and been impleaded by the name aforeſaid, and not by 
the name of the Abbot e, St, Fohr's of C. only; judgment of the 
writ. Portman faid, the abbot is #nawn by the one name and 
the other, Priſt &c. avd a good plea, per Newton, though he 
and his predeceſſors have been known by iuch name. Br. 
Corporations, pl. 20. cites 21 H. 6. 4. ; 

4, Quare impedit againſt the maſter of a college in Cambridge; 
the defendant pleaded, that they are incorporated by another 
name; judgment ſi actio; the plaintiff demurred, becauſe he 
did not conclude to the writ; and per Fitzherbert, the plea 
is not good without doubt, by which the defendant pleaded 
another plea, and ſo fee that m:/noſamer of a corporation goes to 
the writ, Br, Corporations, pl. 1. cites 26 H. 8, 1. 

5. In debt againſt a corporation the corporation ought to be 
named by its right name; as it it be J. Prior of Saint Peter, 
and the corporation is Saint Peter and Saint Paul, this is miſ- 
noſmer, and cannot be aided atter imparlance, for it is parcel 
of his name. Br, Corporations, pl. 8. cites 35 H. 6.5. 

6. Obligation was made Abbati Monaſterii de NM, extra 
Muros Eborum. In debt brought the writ was, Quod reddat 
Abbati Monalterii de M. Eborum, leaving out (Extra Muros) 
and held good, notwithitanding the variance. Gouldſb. 122. 
cited by Gawdy as 5 E. 4. 20. 

7. Where mayor and commonalty are ſued by another name, 
they may make attorney by ſpeciai warranty by their very * 
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319 Cozpozations, 
of the corporation, and ſo the attorney Hal plead miſnoſinet, 
and corporation cannot appear but by attorney, becauſe the 
court cannot know if all appear or not, if they appear in 
perſon; per Brian and tot. Cur. Br, Corporations, pl. 63. 
Cites 21 E. 4. 7. 12. 27. 67. 
8. Annuity againſi the Dean and Chaplains ef the King's Free 
Chapel of St. Stephen Weſtminſter ; attorney appeared for them, 
and made defence, and imparled, and at the day ſaid that they 
were founded by name of Dean and Chapter of the Free Chapel 
Royal of St. Mary and St. Stephen Protomartyr, and the opinion 
D 320 ] of all the juſtices was, that they ſhall be eſtopped to plead 
it, and this ſeems to be by reaſon of the attorney, and im- 
parlance, for it is contrary to his warrant, Bt, Corporations, 
pl. 71. cites 15 U. 7. 14. | 
9. Treſpaſs by J. Abbot of R. the defendant ſhewed how 
be failed of his name of his corporation. Markham Ch. |]. 
ſaid, known by one and the other, or ſuit by name known 7zs no 
_ Plea for the plaintiff, for he ought to know his proper name; 
but it the defendant be named by the plaintiff by name known, 
though the defendant be corporate, this ſuffices. Br. Corpo- 
ration, pl. 82. cites 1 E. 4. 6. and 25 H. 8. the Juſtices of 
C. B. agreed this in caſe of a corporation; But quære, if there 
be not a diverſity between actions real and perſonal. Br. Corpo» 
rations, pl. 82. 
10 Rep. 10. An action of debt on a bond was brought againſt one P. 
* 4 and it was (ad reſpondendum Majori Burgen ſibus de Linn Regis 
folded ac- in Comtatu Norſolciæ P. pleads that it was not his deed; and a 
cording!y. ſpecial verdict was found, that the mayor and burgeſſes were 
: 1 incorporated by the name of Mojores & Burgenſes hurgi de Linn 
wakes an & non per aliud ; and whether the omiſſion of this Burgi ſhould 
e6/rg=tioz har the plaintiff, was the queſtion ; and judgment was given 
Aa e, by Coke, Warburton, and Nichols, for the plaintiff; for 
ation, y : : l l ; 
fall 4. Coke ſaid, if the eſſential part of the corporation was named it 
clareby was ſufficient, and in this caſe the mayor and burgeſſes was 
I" one eſſential part, and Linn Regis was another eſſential part, 
allege that and thoſe two were duly expreſſed, and ſufficient to maintain 
the obliga- the action; and Coke faid, that thoſe words (Et non per aliud) 
* ſhall be intended to be Non per aliud Senſu & non Litera; and of 
them by the ſame opinion were the other judges there. Brownl. 57, 
the other 58. Mich. 10 Jac. Lynn Regis (Mayor &c.) v. Pain. 
— 11. In an act of parliament miſnoſmer of a corporation, when 
C. B. 179. the expreſs intent appears, ſhall not avoid the act no more 
2p. 1. than in a will, for parliament, teſlament and arbitrament, are 
to be taken according to the minds and intentions of thoſe 
that are parties to it; and therefore when the deſcription of a 
corporation in an act of parliament, or a will, is ſuch, that 
the true corporation intended is apparent, and it is not 
poſſible to be intended of any other corporation, though the 
true name of corporation (which is requiſite to be expreſſed in 
grants and deeds) be not preciſely purſued, yet the act of 
parliament 


Corporations. 


——— and will ſhall take effect. 10 Rep. 57. b. Trin. 11 


Tac. Chancellor &c. of Oxford's Caſe. 


12. A corporation by preſcription may have ſeveral names by 
reputation ; as if they are called by one name, though it is 
not exactly the right name, yet if it ſuffices to deſcribe the per- 


ſons they muſt anſwer the writ, Arg, 11 Mod. 67. pl. 9. 


Mich. 4 Ann. B. R. in Serjeant Whitacre's Cale. 

13. The names of corporations are not arbitrary ſounds 
merely ſo individuiative, but have a certain and fignificant 
meaning; and if that be kept to, though the words and ſylla- 
bles be varied, yet the body politick is very well named, for 
then there is enough ſaid to ſhew that there is ſuch an artificial 
being, and to diſtinguiſh it from others, G. Hiſt, of C. B. 
181. cap. 17. 

14. Upon error out of C. B. upon a Qua. Imp. by the Chan- 
cellor and Scholars of the Univerſity of Cambridge againſt the 
archbiſhop &c. upon the 3 Jac. 1, cap. 5, difabling Popiſh 
Recuſants Convict from preſenting &c. and veſt ſuch pre- 
ſentations in the chancellor and ſcholars of the two univerſities 
reſpectively. Defendant had pleaded in abatement, that the 
incorporation was by the name of Chancellor, Maſters, and Scholars 
&c, and fo they had ſued by a wrong name. It was inſiſted 
for the plaintiff in error, that the name of a corporation was 
like the name of baptiſm, and it was debated, whether the 
act of parliament veſted this right in them by the name of 
Chancellor and Scholars, was an incorporating them by ſuch 
name, quoad this particular purpoſe, or whether it operated only 
by way of deſcriptio perſonæ, as in a deviſe, and not by way of 
incorporating them, Per Parker Ch. J. the declaration ſets 


name, which puts it on the defendant to ſhew ſome ſpecial 
matter to avoid it, as the acceptance of another charter by ano- 
ther name ſubſequent to the ſtatute ; per Powis ſenior, chan- 
cellor and ſcholars is ſuch a name, as comprehends the whole 
univerſity, both head and members; per Eyre and Powis 
junior J. non ſequitur, that what will be ſufficient to amount 
to a deſctiptio perſonæ to enable a perſon to take, will be fut- 
ficient for him to ſue in, Adjornatur, 10 Mod. 207, B. R. 
Cambridge Univerſity v. Vavaſor, and Crofts, and Arch- 
biſhop of Vork. Hill. 12 Ann. B. R. 


For more of Corporations in General, See WBye-Laws. 
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New. Abr. 
502. in toti- 
dem verbis. 
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forth the act of parliament as an authority to ſue by that 


Grants, Pandamus. Succefſor, And other Proper 


Titles. 


1 


» 


Colts, 


Introduction of Coſts, and the Original of 


them. 


1. 8747. E if Marlebridge, 52 H. 3. cap. 6. was the firſt 
ſtatute that gave the defendant damages and caſts, if it 


were found for him. 2 inſt, 112, 
I: ſeems 2. Stat. Glouc, 6 E. 1. part 2. ,. t. whereas before time da- 
that done mages were not taxed but to the value of the iſſues of the land. It 


cou?d have . | . f 
record is previded, that the demandants may recover the ceſts of his writ 


damages in Purchaſed, together with the damages aboveſaid. 

2a real, 
2 in plea perſonal and mixt ations; for by the Statute of Merton cap. 1. damages are given in 
dower upon dying ſciſed of the baron, and by other ſtatutes damages are given in writ of entry ſur 
d'ſſeijin, and in Hel and are and fee the Statute of Glouceſter cap. 1. that in all caſes where 
4 man recovers damages he ſhall recover coſts ; and yet where great damages are given bythe ſtatute, 
he ſhall not recover coſts, and therefore it ſeems that the Statute of Glouceſter is intended to gite 
coft « where ſingle damages are to be recovered. Br. Colts, pl. 29. 

Before this ſtatute, at the common law, no man recovered any coſts of ſuit either in plea real, 


perſonal, or mixt. 2 Inſt. 288. 
Here is expreſs mention made but of the coſts of his writ, but it extends to all the legal coſts of 


the ſuit, but not to the colts and expences of his travel and loſs of time. 2 Inſt. 288. 


Score the 3. And this aft ſhall hold place in all caſes where the party is 10 


making of b 
this ſtatute, Vecoder damages. 


no deman- 
dant recovered damages in any real action, but only in a writ of dower unde nihil habet, by the 


Statute of Merton, cap. 1. 2 Inſt. 289. 

This clauſe does not extend to give coſts where damages are given to any de- 
[ 321 J mandant, or plaintiff in any action by any ſtatute made after this parhament ; ub! 
dampna dantur, victus victori in expenſis condempnari debet. 2 Inſt. 289. 


Generally 4. And every perſon from henceforth ſhall be compelled to render 
un damages where the land is recovered againſt him upon bis own in- 
mages to fruſion, or his own act. | 


him that 
right has, and his heirs, againſt the iatrudor, abator, diſſeiſor, or other wrong-doer himſelf, 


2 Iuſt. 28. 


5. If the plaintiff be barred or nonſuited at common law, all 

the puniſhment, regularly, is amercement. Jenk. 161. pl. 7. 

New. Abr. 6. There was ns ſuch thing as coſts of ſuit at common la 
c = but if the plaintiff did not prevail he was amerced pro falſo cla- 
verbiscit-s mere; if he did prevail, then the defendant was in miſericordia 
2 loft. 288. for his unjuſt detention of the plaintiff's right, but this made 
no the plaintiff no amends for the colts that he had laid out 0! 
there. pocket, in obtaining his right; /o it iced till the _ { 
wy | rouceſit! 
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Glouerfter, cap. 1. but by that ſtatute, if any perſon recovered 
damages in a plea perſonal or mixed, he ſhou!d have his colts, 
which was the original of cofts de incremente; tor then damages 
were found by the jury, and it was thought no dithonour to 
the Court, to tax the moderate tees of counſel and attorneys 
that attend the cauſe; ſo matters ſtood for the plaintitt till 
43 Eliz, cap. 6. Gilb, Hiſt. of C. P. 210. 

7. There were us co/ts at common law given ex profeſſo under 
that title, but the plaintiff was puniſhed in amercement to the 
king pro falſo clamore, and the defendant in miſericordia, 
where the judgment was againſt him, cum extenſis litis under 
that title, becaute he would ſuffer twice for the ſame fault; 
but it ſeems in the iters where the expences of the ſuits began 
to encreale, they were tvont to give their coſts in the groſs, and 
unblendea with the damages, and the Judges being in theſe iters, 
aſſiſted with the officers of the Court, and not hurried or 
{trained in their fittings, they could eaſily make a computa- 
tion of ſuch coſts; but when Ed. 1. was changing his iters, 
and bringing in reſidentiary Juſtices to go the circuits and try 
the cauſes in their counties, that there might be the ſame 
uniform law, then it was neceſſary the colts ſhoul l be taxed 
above, and not at the aſſizes; and thence by the Statute ot 
Glouceſter, the 6 E. 1. they introduced colts to the plaintitt, 
and the words are, viz. upon the aſſizes, writs of coſinage 
&c, the demandant ſhall recover againit the tenant the coits 
of his writ purchaſed, together with the damage aforeſaid, 
and all this ſhall be holden in all caufes where a man recovers 
damages; this brought in coſts in real actions, where there 
were no damages, and allo in all perſonal actions, for even in 
action of debt there are damages for the unjuſt detention, and 
upon demurrer the damages are confeſſed, and therefore there 
is a ſufficient authority for the Court to aſſeſs the expence ar 


damage. Gilb, Hiſt, of C. B. 214, 215. 


[A] To whom Coſts ſhall be given, 
[And againſt whom.] 


| I, IF baron and ſeme join in an action, and a verdickt 1s given 
for the plaintiffs, and the jury offeſs damages ultra miſas 

& cuſtagia per ipſum (who is the baron), circa ſeam ſuam ex- 
poſita to ſo much, & pro miſis & cuſtagiis aliis, to lo much, 
and thereupon judgment is given, that the baron and feme ſhall 
recover the coſts and damages, though it is found, that the 
baron only expended and diſburſed the money for the colts 
of the ſuit, inaſmuch as the feme had nothing, yet the judg- 
ment is good, that the baron and feme ſhall recover the 
coſts, for there cannot be one judgment for the coſts, and 
another for the damages. M. 9 Car, B. R. between Crufee 
and Berry, adjudged in a Writ ot Error. Intratur Cr. 9 Car. 
Rot. wy 
. 


Vor. B b 2. An 
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2. An infant of 12 years of age was leſſer in ejectment, the 
leſſee was nonfuit ; the father of the infant who proſecuted the ſuit 
was dead; co), colts were given to the defendant, whereupon 
the Court made a rule, that the leſſor ſhould pay colts, It was 
doubted in this caſe, becauſe of his infancy ; but if his father 
had been alive, they would have made him pay the coſts, or if he 
had left aſſets, his executor ſhould, but here was nobody but the 
infant to be charged. Adviſare vult. Freem. Rep. 373. pl. 
478. Mich. 1674. B. R. Anon. 

3. Truſtces that af contrary to their truſt ſhall pay coſts, 
MS. Tab, 1702, Haberdather's Company v, Attorney-Ge- 
neral. | 

4. Where on a Bill ta call a truſtee to account, he by anſwer 
ſubmits readilyto it, though, found in debt, he ſhall pay intereſt 
for the balance only from the time of the account liquidated, 
and no coſts ; otherwiſe if he controverts the account, there if 
found in arrear ſhall pay intereſt and coſts, as the plaintiff 
muſt have done if he had been found indebted to him. Chan. 
Prec. 254. pl. 206. Hill. 1705. Parrot v, Treby. 

5. Lord Chancellor King; An infant by prochein amy brings 
@ bill, and never ftirs in it after he comes of age, and the bill is 
diſmiſſed, The infant is liable to pay coſts, and muſt take his 
remedy over againſt the prochein amy, 2 Mms's. Rep. 297. pl. 
80. Trin. 1725, Turner v. Turner, 

6. The inhabitants of a hundred have a capacity to ſue for 
the ceſis of a nonſuit in conſequence of the Statute of Minton, and 
of 23 H. 8, Gibb. 296. Trin. 5 Geo, 2. C. B. The Inhabi- 
tants of the Hundred of Laureſs v. 


(A. 2) In what Caſes. 


b. C. cies 1, ASSUMPSIT, for that the defendant, in conſideration of 

by Richard- ſuch clothes delivered at ſuch a place, promiſed to pay 81, and 

on. Heil. . | | 

461. in conſideration of a debt upon arrearages of account, the defendant 
being indebted in 181. the detendant promiſed to pay it, The 
defendant pleaded non aſſumpſit; and found againſt him, 
and ſeveral damages aſſeſſed, but entire coſts, and judgment ac- 
cordingly for the plaintift, And error thereof ——— and 

u 


held that the confaderation upon the 2d aſſumpſit was not ſufficient ; | 
| but for the 1}, and for the entire colts, the judgment was af- 
firmed; and for the 2d aſſumpſit, it was reverſed, Cro, E. 537. t 
| pl. 72. Hill. 38 Eliz. Grymſton v, Reyner, | 
80 in tre 2. In action on the > the plaintiff was nonſuited, and it 
: P., for bat- was moved, that no coſts ſhould be given againſt him, be- 
| x1 ip ti cauſe the declaration was inſufficient in law, ſo that if the ver- 
| conſtaile dict had paſſed for the plaintiff, he could not have judgment, 
* was hut it was anſwered, that it had been often ruled, that the 
— 4% defendant ſhould have colts notwithſtanding the inſufficiency 
that whar of the declaration, and that it never was denied but only in J 
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he did was GRIMSTOR's CASE, for coſts are given for vexation, cites TT 
#5 on, | | = it 
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Coſts. 1 
it as argreed per Cur. D. [ 32. a. b. pl. 5. 6.] 18 H. 8. [but the plaintiff 
it is miſprinted, and ſhould be Paſch. 28 & 29 H. 8.] [where ſhall not 


it was ſo held by Fitzherbert and Baldwin, but Englefield — | 

dubitavit.] 2 Roll, Rep. 88. Paſch. 17 Jac. B. R. Pafford v. inſufficiency 

Webb. of he writ 
and decla- 


_-u_ to excuſe themſelves of coſts, Cro. C. 175. pl. 20. Mich, 5 Car, B, R. Heylor's 
©. 


3. But after judgment reverſed debt does nat lie for the cefts 
given upon the firſt judgment. D. 32. b. Marg. pl. 6. cites 
Paſch. 1 Car, B. R. 

4. In gettment the plaintiff miſteot his venire facias, and the 8. c. cited 
Jury found for the defendant, The detendant had judgment for and S. F. 


his coſts notwithitanding the yenire was miſtaken, Godb, *<!2lved 
according- 


329. pl. 423. Arg. cites Mich. 18 Jac, Done v. Knott. ly. Palm. 

| 365. Paſch. 
21 Jac. B. R. Prichard v. Reynold. — 2 Roll. Rep. 327. S. C. refolved accordingly. 
Hetl. 146. Mich. 5 Car, C. B. KxIcrr v. StwmoNDs, the exception that the venire was mile 
written was allowed, and becauſe the defendant might have judgment he cannot have coſts ; and 
Richardſon faid that B. R. in action onthe caſe of GartzisTox v. HosTL ER, it was found againſt 
him, and the plaintiff tor the prevention of coſts alledged, that the declaration was not ſufficient, 
and it was allowed; but if the plaintiff be nonſuit he ſhall not have benefit of ſuch exception to 
prevent colts, by reaſon of the unjult yexation,——S, P. as to the nonſuit. Hob. 284. pl. 267. 
Trin. 16 Jac. Steward v. Sudbury, ; 


5. A man inhabiting in the meſt remote part of England was 
arreſted eight times by latitat, and no declaration 1s put in; and 
the counſel prayed cofts for the defendant, The Prothono- 
tary ſaid, that he ſhall not have coſts, unleſs he come in 
perſon; but Richardſon ſaid, on the contrary, he {hall have 
coſts; for it appears that he had been put to travel, and a day 
given to ſhew cauſe why the coſts ſhall not be given. Het. 
73. Hill. 3 Car. C. B. Fenn v. Thomas. 

6. Whether coſts might be given on a ſpecial verdics, the 
Court doubted ; for the Statute 23 H. 8. cap. 15. ſays, that 
where a verdict is found againſt the plaintiff; but in a ſpecial 
verdict it is neither found for or againſt; but it may be ſaid, 
that when it is adjudged againſt the plaintiff, then it is found 
againſt him; and 4 Fac. cap. 3. which gives coſts in an ejec- 
tione firm, had the fame words, if any verdict &, But it 
may be anſwered, that as in demurrer no colts ſhall be re- 
covered, no more in a ſpecial verdict, for that the plaintiff 
had a probabilem cauſam litigandi, and the ſtatute may be in- 
tended of vexatious ſuits &c. Het. 144. Trin. 5 Car. C. B. 
Fawkenbridge's Caſe. 

7. Affidavit that the defendant owed but 40s. the Court or- 
dered the plaintiff to ſhew cauſe why he ſhould not accept it, 
and on refuſal he ſhall have no coſts, unleſs he proves more 
due. 2 Keb. 152. pl. 27. Hill. 18 & 19 Car. 2. in B. R. 
Rhodes v. Brooks. 

8. A prohibition was prayed to the Eccleſiaſtical Court of 
Lincoln, for that the plaintiff was proſecuted there ex officio 
upon articles exhibited againſt him for not coming to church, and 

| B b 2 futing 
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fitting irreverentiy there when he did cone, and becauſe they taxed 
colts againſt him, the Court doubted, whether coſts ought to 
be taxed, becauſe it was not a cauſe between party and party, 

but promoted ex officio judicis, & per in{tantiam curiæ, though 

a perſon be aſſigned by the Court to proſecute it. Afterwards, 

by the mediation of the Court, the colts were mitigated, and 
the party ſubmitted to pay them, and to conform to the laws 

of the church. Hard. 503. pl. 10. Mich, 20 Car, 2. in Scacc. 

Browne v. Lake. | | | 

D 325 ] 9. If the defendant þ/zads a plea in abatement, and plaintiff 
confeſſes it, the plaintitt thereby ſaves coſts; per Cur. 12 Mod, 
145 Mich. g W. 3. Greenhill v. Shepherd. 3 

10. When proceedings are ſet aſide for irregularity, there ſnall 
never be coſts; per Holt Ch, J. 12 Mod, 435. Mich. 12 W. 3. 
Anon. Wo: 

11. In debt on bond, though the money he tendered before 
action brought, which is refuſed, yet the plaintiff muſt have 
co/ts ; tor the ſtatute gives the Court no juriſdiction till after 
action brought, and therefore they cannot take notice of a 
tender before. Reſolved, 10 Mod. 26. Irin, 10 Ann. B. R. 
Player v. Bandy. 3 

12. Where defendant imparls, and a 3d perſon demands conu- 
fance of pleas, which is refuſed to the 3d perſon as coming 
too late, but which otherwiſe would have been granted, no 
coſts ſhall be paid. 10 Mod, 156. Paſch. 12 Ann, B. R. 
Manners v. Perne. . 

13. Three declarations fer one and the ſame battery being er- 
dered to be reduced into one, plaintiff's counſel prayed coſts, but 
was denied. Notes in C. B. 250. Hill. 7 Ged. 2. Harper an 
Attorney, v. Woodhouſe and others. 353 

14. Plaintiff's attorney delivered a very long declaration for 
entering plaintiff's houſe and taking and carrying away his 
goods, and in every count repeated the particulars contained in an 
inventory of the defendant's goods taken at the time they were 
diſtrained for rent, on account of which diſtreſs this action 
was brought, with ſome ſmall variance in the deſcription of 
the goods, and laying the treſpaſſes on different days; the 
Court, upon hearing counſel on both ſides, it appearing that 
the action was brought for one and the ſame treſpaſs, order- 
ed two of the counts to be ſtruck out, and the attorney to pay 
co/ts, Notes in C. B. 239. Hill. 9 Geo. 2, Mackdonald v. 
Gunter. | 

15. Notion to ſet aſide plea in abatement, which came in two 
days after declaration left at defendant's attorney « chambers, under 
the door, which was not found there till November 1/1. The agent 
bad appeared for the country attorney, and plaintiff had gruen 
no notice to the agent of declaration being filed or left; per Cur. 
whether the plea came regularly in or not is the only quel- 
tion ? and the declaration not being delivered, nor any notice 
to the agent of its being filed, the rule for ſetting aſide the 
plea was diſcharged with colts, it being tricking practice to 


put 


Coſts, 


put the declaration under the country attorney's chamber door, 
Notes in C. B. 251, 252. Mich. 12 Geo. 2. Burnett v. 
Kendall, | 

16. In what caſes coſts are diſcharged by a general pardon. 
See Lit. Prerogative (S. a) pl. 13; and the Notes there, 


(A. 3) For not going on to Trial. 


1. V HERE, upon notice of trial, the defendant makes affida- 

vit, that he attended with his counſel and witneſſes, and 
the plaintiff did not proceed to trial, the Court here will make 
a rule for the ſecondary to tax the defendant his colts, if he 
finds that coſts ought to be taxed. 2 L. P. R. 243. 

2. The king ſhall pay coſts for an amendment, but ſhall 
not pay coſts tor not going on to trial; hut where there is a 
proſecutor, he ſhall pay colts for amendments, and not going 
on to trial both, but then there mult he an ut of the 
name of him wha is the proſecutor, tor that does not appear upon 
the indictment; and if the defendant does not know the pr »- 
ſecutor, he ought to apply to the Attorney General, who 
will inform him. 1 Salk. 163. pl. 2. Hill. 8 W. 3. B. K. 
The King v. Edwards, 

3. If upon notice of trial defendant draws breviats, retains 
counſel, and makes ready his witneſſes before that notice is coun- 
termanded; upon affidavit thereof and motion, he ſhall have 
ſuch coſts as Maſter ſhall tax. 12 Mod. 560. Mich. 13 
W. 3. 

4. On a motion for coſts for not going on to trial it appeared 
that a countermand was given on Sunday, the day before the 
commiſſion- day, which it was ſaid would have been good, had 
it not been on a Sunday, but the Court held, that coſts ſhould 
be allowed, Rep, of Prac. in C. B. 15 Mich. 4 Geo. 1. Deigh- 


ton v. Dalton. 
5. Action was laid in Cornwall, Notice of trial was given in 


toon, and countermanded in the country three days before the com- 


miſſion- day of the afſizes. The queſtion was, whether this was 
a good countermand to prevent coſts for not proceeding to 
trial, defendant having ſent a witneſs from London, who was 
got as far as Exeter before he heard of the countermand ? per 
Cur, Notice of trial cannot be given in the country, but 
may be well countermanded there; and though by that prac- 
tice defendant is put to an inconvenience in this cale, yet 
the inconveniences which muſt neceſſarily accrue from the 
contrary practice would be much greater. The countermand 
would have been good if given but two days before the com- 
miſſion- day. Notes in C. B. 212, 213. Trin. 8 & 9 Geo. 2. 
Goodright, on the Demiſe of Hawkey v. Hoblyn. 


B b 3 (A. 4) 
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Comb. 419. 
S. C. && © 
as to the 
proſecutor 
of an infor- 
mation or 
indictment. 
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See (B) (A.4) To whom; And againſt whom ; 
Informers. 


ho 2 . Y the words of the Statute 18 Eliz. cap. 5. [S. 3. 
* i That every informer upon a penal ſtatute that ſhall 
that the willingly delay fuit, diſcontinue, or be nonſuit, or againſt 
> 254.5] whom the matter ſhall paſs by verdict, or judgment, ſhal! 
cet perſon, Pa coſts, it was held, that all informers upon penal ſtatutes, 
and is not Which give action to him that will ſue, ſhall be ſaid to be an 
nt, = informer in the common courle of informers, and ſhall be 
every party con ſidered as common informers, though they never before 
grieved; Informed againſt any; but where a ſtatute gives the moiety, 
foritisa or other part to the party grieved, and not to him that will ſue 
— doo in common, there if one informs for himſelf and the queen, he 
ſubject to is not within the compaſs of the ſtatutes. This difference 
ſee another was taken for law, and judgment accordingly. And. 116. 


oftcnd the pl. 162. Knevet v. the London Butchers, 


Jaw : but 


por grieved | 
y this ſtatute 25 he that has damage: and to this the Court agreed. Sav. 30, 51. pl. 106. Paſch. 


25 Eliz. Walker's Caſe. — Where the party grieved brings the action upon a penal law, he 
ſhall have colts if he recovers, but contra if it be brought by a common informer, Lord Raym. 
Rep. 172. cited by Powell J. as adjudged in C. B. Trin. 8 W. 3. 


2. Information upon the Statute 21 H. 8. cap. 13. d 
two par ſons (viz.) againſt one for non-reſidence, and againſt the 
other BY taking a farm; one of them pleaded ſickneſs, and 
that by advice of phyſicians he removed into a better air for 
recovery of his health; the other pleaded, that he took the 
farm for maintenance only of himſelf and family ; theſe were 
both good pleas, and the informer not proceeding, but having 
brought this information only for vexation, and to make the de- 
327 ] ſendants compound with him, they exhibited another informa- 
tion againſt him upon the Statute 18 Eliz, cap, 5. and moved 
the Court, that becauſe the informer was a mean perſon, he 
might give bail to anſwer the coſts, but it was denied, but 
made a rule, that the defendants ſhoutd not anſwer the in- 
formation before the informer appeared in perſon. 2 Bulſt. 

18 Mich, 10 Jac, Martin's and Gunnvſtone's Caſe. 

3. Upon an information for perjury Holt Ch. J. ſaid, if the 
proſecutor gives notice of trial (though in an information) the 
firſt aſſizes, and does nit proceed, the defendant muſt have coſts, 
If the perſons indicled gives notice, the proſecutor ſhall have 
coſts, Comb. 225. Mich. 5 W. & M. in B. R. the King v. 
Allen & al. | 

But Lutw. 4. Whether in an action by informer &c. for 51. upon 
5 31 of El. for ſelling an horſe without tolling &c. See 3 Lev. 
that he 374. Mich. 5 W. & M. in C. B. Sedgwick v. Richardfon, 
(Lutwich) where Levins, who was counſel for the plaintiff, ſays, that 


1-9-7 pi judgment was given for the plaintiff, 


with the | 
defendant, and that he always after the caſe was moved till the report of it in g Lev. took it, that 
the rule of Court was, that no colts were given in this caſe; but this report put him on further 


enquiry, and for tha: purpolc he ſaw the record, but no judgment is catered on the roll, not 
f 5 15 


— 


r 


Coſts, = 


is there any footſtep of the caſe in point of coſts to be found by the remembrance, or the court- 
book; but ſays, that what gives him full ſatisfaction that the Court gave no coſts. is, that the 
deſendant himſelf informed him now, as he had done before, within a little time after the 
caſe was debated, that he had only paid the penalty, viz. the 101, in diſcharge of the ſuis 
2gainſt him, 
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5. In an information again/t D. and others, one defendant was 
acquitted, and the reſt found guilty at the aſſizes, and though 
the Fudge did not certify a probable cauſe, yet it was held, that 
the proſecutor was not liable to pay this defendant's coſts, 
becauſe till the 8 & g V. 3. the plaintiff never paid coſts in 
any action, if but one defendant was found guilty ; and the 
act of 4 & 5 N. & 1M, cap. 18. cannot be intended to make 
proſecutors otherwiſe liable than as plaintiffs were before in 
other actions. 1 Salk. 194. pl. 5. 6 Ann. B. R. the Queen 
v. Danvers & al, 

6, In an information filed in the attorney generals name for 
beating a cuſtom-houſe efficer, the proſecutor had given notice of 
trial, but not countermanded it, till the defendunt had retained his 
counſel, and was ready to attend, upon which Mr. Kettleby 
moved for coſts; but Mr. Maſterman informed the Court, 
that in informations of this nature, where the king's name is 
more than barely made nſe of, the Crown never receives nor 
pays coſts; accordingly the Court refuſed the motion. Bar- 
nard, Rep. in B. R. 275. Hill. 3 Geo. 2. the King v. Go- 
haire, | | 
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(B) In what Aclions. 


4 t. IN a prohibition, if iſſue be joined among others, whether S. C. at da- 
4 the defendant hath proſecuted in the Court Chriſtian after * (P) 
the prohibition granted, and it is found againſt the defendant, the ſo = | 
p plaintitF ſhall have his coſts, as well as where the defendant pl. 11. 
is found guilty in an attachment upon a prohibition. Mich. Fay a. 
je i . Lang S. C. 
j 15 Car. B. R. between Hacey and Lauge adjudged, and then adjudged- 
x vouched Trin. 7 * Car, B. where it was ſo reſolved per Cur, - oy 
A p a 4 Y q k . 559. Pis 
ſt. upon a view of ſeveral ancient proceedings. ] 9 
8 3 5 = : cited a caſe 
in C. B. where the ſuit being commenced in the ſpiritual court after a prohibition delivered, an 
he attachment iſſued on the prohibition, and becauſe the party was daranified, and put g 
the to his-ſuit of attachment, which was found to be ſued, the party there recovered [ 32 ] 
ts damages and colts, and ſo the Court unauimouſly agreed here, that the party ſhould have his 
5 damages and cofls found by the jury, and judgment accordingly niſi. S. C. cited 3 
ave Lev. 360. 
. * Jo. 447. Cites it as 7 Jac, 
pon 2. In an action pon the flatute of 21 H. 8. cap, 6.] for See tit. Mor- 
5 taking a mortuary againſt the ſtatute, the plaintiff ſhall have TY 1) 
ſons ſome coſts, though it is on a prnal /aw, becaule it is brought — notes 


that | for a debt. New Entries 164. Contra Mich, 12 Jac. B. Smith's theres 
Caſe, per Curiam.] 
3. It colts are awarded to the defendant in a prohibition by 
\ tha te Statute of 2 E. 6. upon a conſultation granted, and the party 
urthet W far whom they are awarded brings debt for them, he ſhall have 
1, not 1 0 
Tis B b 4 his 


328 Coſts, 


his coſts in this ſuit, Mich, 22 Jac, B. R. betwoen Cocker ant 
and Davis, dubitatur; but H. 22 Jac. B. R. it was adjudged 
per Curiam, that he ſhall have coſts, becauſe this is a new 


fuit and Judgment. 


This Cafe is { 4. In an action of debt upon the flatute of 1 & 2 Ph. & Ma, 
in D. 177. cap. 12. of d:/tre//es upon the branch of the ſtatute, by which 
. 3% the 51. and triple damages are given to the party grieved, for 
209. a. pl. driving a diſtreſs out of the hundred, no coſts are to be given by 
12. Mich. the law, becauſe the ſtatute by intendment gives treble da- 


1 mages in lieu of the whole, D. 2 Eliz. 177. 32 Co. Magna 
Cafe, S. C. Chart. 289.) 

& S. P. | 

accordingly, Bendl. 80. pl. 125. S. C. Note, that where action frnal is given by 
flatute to recover a great ſam bv ation of debt for ingro/ing &c. there the plarntrff Nall not recover 
cofts and daa in this action of debt. Br. Damages, pl. 200. cites 35 H. 8. & Irin. 4 M. 1.— 
Br. Colts. pl. 32. cites 35 H. 8. S. P. Br. N. C. pl. 258, cites 35 H. 8. & Trin. 4 M. 1. S. P. 
19 Rcp. 116. b. cites Br. Damages, pl. 200. 


Cro. c. 59. |[5- But upon the branch of this Statute of 1 & 2 Ph. & Ma, 
pl. 3. Norta by which it is enacted, That if any one takes more than 4d. for 
v. Wnt impounding a diſtreſs, he ſpal. orfeit 5 l. to the party grieved, 


S. C. refolv- , 
ed are over and beſides the ſum taken ultra 4d. if any action of debt be 


Cur. and brought by the party grieved for the 51. for that the defendant 
N took 6d. ultra the 4d. for the impounding a diſtreſs, and the 
. defendant pleads Nil debet, and it is found againit him, the jury 
ought to give (“) coſts; for here this is a certain debt before 


® Fol. 517. 
L—— the action brought, though it be by a penal law, and cs 
gives a ſhall be given for the delay in non-payment of the money at the re- 


gp turn of the ſummons, as he might have paid it, and been diſ- 


gives an ac- Charged of his coſts ; for this is not like to the firſt branch of 
eron debt, this ſtatute, where triple damages are given, nor to other 


ace wag penal ſtatutes, where the damages or debt are uncertain, as upon 


not pay up- the 2 Ed. 6. till recovery. Mich. 15 Car. B. R. between 
on demand, North and Muſgrave, in a writ of error upon a judgment in 


om — Banco, where coſts given upon advice, adjudged per Curiam, 
a ſuit, when and the firſt judgment affirmed. Intratur Tr. 15 Rot. 975. 


he recovers New Entries 163. upon the Statute of 13 Eliz. cap. 5. of 
he ſhall re- Forgery of falſe Deeds, New Entries 164. upon the Statute 


cover his . : b 
damazes, of 21 H. 8, Cap. 6. of Ho- tuaries, colts given. | 
becauſe he 
did not pay the duty by the ſtatute upon demand, and he ſhall alſo have coſts, or otherwiſe he 
may expend more than he recovers; but where the duty is uncertain, as to recover treble damages, 
as on the Statute cf Waſte, or not ſetting out tithes, there no more is given but the treble value, 
and ns coſts. Jo. 447. pl. g. Muſgrave v. North S. C. adjudged. — Mar. 56. pl. 88. and 
G1. pl. 95. North v. Muſgrave, S. C. adjornatur. S. C. cited Arg. Vent. 133. Trin. 
23 Car. 2. B. R. but the Court held, that coſts and damages ought not to be given in action 
popular, be the forteiture certain or not; but where a certain p-nalty is given to the party 
grieved, there he ſhall recover his coſts and damages, Eaton v. Barker. In debt on the 
Statute 5 Eliz. cap. g. about witneſſes the Court held, that no coſts ſhall be in a popular action, be 
the penalty certain or uncertain; but where the parry grieved ſhall have penalty certain, he ſha!l 
have coſts. 1 Salk. 206. pl. 4. Irin. 9 W. g. B. R. Shore v. Madiſton. Comb. 449. S. C. 
[ 2 ] accordingly, — Some diverſity per Cur. Carth. 230, 231. Paſch. 4 W. & M. in 
329 B. R. The corporation of Plymouth v. Collins, which was debt for a penalty of 
20ʃ¼. brought by the corporation qui tam &c. on a private act of parliament, concerning the New 
River Water brought to Plymouth, for diverting the water courſe, contrary to the ſtatute and 
held per tot. Cur, that the plaintiffs ſhould have coſts, becauſe here was a certain penalty given 
to certain perſons, and ſo within the rule of colts, — $kinn, 363. pl. 6. and 367. pl. 14. Mich. 


5 W. & NI. in B. R. fame diverſity taken in caſe of the company of cutlers in Yorkſhire v. Ruſ- 
lin, 


W 


Colls. 


329 


un, which was an action on a private act of parliament for a penalty, for retaining an apprentice 


contrary to that act, and ruled that coſts be given, and cites the caſe next above. 


Comb. 


224. Cutler's Company in Yorkſhire v. Hurſley, S. C. — 12 Mod. 4b. Cutler's Company 


&c. v. Buſkin, S. C. 


(5. bis) [In an action upon the ſtatute of 2 H. 4. cap. 1. 
11. for ſuing before the admiral for a thing done upon the land, 
in which caſe the /atutes gives to the plaintiff double damages 
without ſpeaking of any coſts, yet he ſhall recover as well 
double coſts as double damages. Co. 10. Bilford | Pilford| 116. 


D. 4, 5. Ma. 159. [b. pl. 37. 38.] 


This is the 
Caſc of Do- 
mingo Bi- 
lota v. Poin- 
tel! cited 
10 Rep. 
116. a, 
Ibid. 1 16. 
b. gives the 


reaſon, for that this is a ſtatute of addition; becauſe damages and coſts were in ſuch caſe recover- 


able at common law, and cites 8 E. 4. 13. b. 14. 


a. and the ſtatute increaſes the damages to 


double, and yet he ſhall recover coſts alſo ; for the ſtatute in increaſing the damages does not take 


| away the coſts.— S. C. cited Skinn. 333. See Lawlon v. Story. 


[s. And in the ſaid action upon 2 H. 4. the jurors may afſefs 
the damages and coſts entirely, if they will; for damages in- 
clude all. Co. 10. Pilford 116. | 

. But it ſeems upon the Statute of 2 H. 4. 20 cots ſhall 
be given de incremento by the court, but enly the coſts 1 by 
the jury hall be double, and nothing de incremento. Hill. 16 
Car, B. R. between Trelawny and Babbe, ſo done upon advice. 
Intratur P. 16 Car, Rot. 137. ] 

8. But Nlaſter Hoddeſdon ſaid, there were ſome precedents 
that the cofts given by the jury ſhould be doubled, and alſo the cofts 
given de incremento; but it * ſeemed to him the other day, 
icilicet to double the coſts given to the jury only, without 
any increaſe by the court, to be the ſure and ſafe way.] 

9. In waſte the plaintiff ſhall not recover coſts, becauſe great 
damages are given by ſtatute. Br, Waſte, pl. 118. cites 2 H. 


4. 87. 


for this is a law of creation, and 
ſhall be recovered. 


10. Writ of wee was brought, and the waſte found, and 
Skrene prayed that they inquire of the damages of his writ 
and ſuit, viz, coſts, as it ſœems; and per Rickhill and Thirn. 
where damages are given all by the ſtatute, as in whe, decies 
tantum, quare impedit, &c. a man ſhall not recover other 
damages than are in the ſtatute, quod curia conceſſit. Br. 
Coſts, pl. 6. cites 2 H. 4. 17. | 

11. In quare impedit, the plaintiff recovered damages with- 
out colts; for where damages are given by ſtatute ſince the 
Statute of Glouceſter in certainty out of the courſe of the 
common law, a man ſhall recover that which is limited in the 
ſtatute, and not otherwiſe, and therefore he ſhall not have 
colts in quære impedit. Br, Colts, pl. 1. cites 27 H. 6. 10. 


colts ; becauſe great damages are given by the ſtatute, 


55. C. cited 
and held 
contra. 
Skin. 5559 
556. 


10 Rep. 
116. b. S. P. 
obiter and 
S. C. cited 
per Cur. 


gives remedy where none was before, and therefore no coſts 


Ibid. pl. 27. 
cites S. C. 
that the 
plaintiff 
ſhall recover 
the preſent- 
ment and 
damages, 
but not 


Fitz. Damage, pl. 29. cites S. C. 


——-Keilw. 26. a. pl. 2. B. R. S. P. by Fineux Ch. ].—-—2 Inſt. 289. S. P. — 10 Rep. 116. 
a. b. S. P. becauſe the Stat W. 2. cap. 5. which gives damages, is an act of creation, and 
cites S. C.—— kinn. 25. Mich. 93 Car. 2. C. B. it was ruled, that if it be a Quare imp. by 
common law, then there {hall be uo coſts, but other wiſe if it be by Rlatute ; aud if the church 
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is full of the deſendant by inſtitution. then it is 2 Qua. imp. within the ſtatute, but if it is not, 
hen it is t common law; and cites Co. Ent. 508, 50g. 


= Decies *12. So in a Decies tantum the plaintiff ſhall recover no coſts. 
Shichiaa Br. Colts, pl. 1. cites 27 H. 6. 10. 


law of 

creation, the plaintiff ſhall recover the penalty given by the Statute [38 F. 9. cab. 12.) and no 
more; becauſe it is a law of creation; per Cur. 10 Rep. 116. b. Mich. 10. Jac, B. R. in Piliold's 
Cate, cites 2 H. 4. 17. b. | 


20 Rep. 13. Contra it is ſaid in raviſhment of ward, Br. Coſts, pl. 1. 
215. b. S. P. - , 

eite 27 H. 6. 10. : | 

S. C. 14. W. brought an ien upon the Statute 10 2 P. & M. 


azainſt B. for unlawful impounding of diſireſſis, and was nonſuit; 
it was moved by Shuttieworth Serjeant, if the detendant 
ſhould have coſts upon the Statute of 23 H. 8, and it was 
adjudged, that he ſhould not; and that appears clearly by the 
words of the ſtatute &c. for this action is not conceived upon 
any matter which is compriſed within the ſaid ſtatute, and 
alſo the ſtatute upon which this action is grounded, was 
made after the ſaid Statute of 23 H. 8. which gives colts, and 
therefore the ſaid Statute 23 H. 8, and the remedy of it, can- 
not extend to any action done by 1 & 2 P. & M. And Rhodes . 
faid, it was fo adjudged in 8 Eliz, 3 Le. 92. Paſch. 26 Eliz. 
in C. B. Wrennam v. Bullman. 
15. Dett brought in B. R. for 16s. cots of ſuit given in an 
interior court upon a nonſuit upon the Statute of 23 H. 8. Ad- 
judged that the action did lie, though againſt the Statute of 
Glouceſter, which is, that no action ſhall be brought here 
for any ſum under 49s. Cro. E. 96. pl. 11. Paſch. 30 Eliz. 
Br. R. Harward v. Furborne. 

: 16. Avowry for an amercement in a leet, Fox not doing ſuit, the 
Plaintiff was nonſuited, for which the defendant had a return, 
and he prayed his coſts, but the opinion of the Court was, he 
ſhould not have coſts, for it is not ſuch a thing for which 1% 
flatute doth give coſts, for it extends only to cuſtoms and 
ſervices, Cro. E. 300. pl. 15. Paſch. 34 Eliz, in B. R. 
Porter v. Gray. | 

17. Agion upon the Statute 5 Eliz. for perjury, it was found 

for the * and gl. aſſeſſed for coſts to him; and it was 
moved, that coſts ſhall not be given againſt the plaintiff, for 
he ſueth as a party grieved, and not as 2 common informer, 
and ſo not within the Statute 28 Eliz. but it was anſwered, 
that cs ſhall be here upon the Statute 21 H. 8. which giveth it 
upon every action upon fiatute, Gawdy, this cannot be, for the 

Statute 5 Eliz. was made after that ſtatute, Quære of it. 

Cro. E. 177. pl. 4. Paſch. 32 Eliz. in B. R. Spire v. Roſs. 

18. In battery, the defendant was bail for A. and B. who 
afterwards were condemned ; error was brought in the Ex- 
chequer Chamber, and the 5 judgment was affirmed, and 
ether new coſis given by the juſtices there, and the record was 

remanded into B. R. and now a ſcire facias was prayed * 

tne 


) 
4 
$ 
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the bail, as well for the damages upon the firſt judgment, as 

for the coſts given in the Exchequer; It was the opinion of 

the Court, that the bail was not chargeable with the neu caſts, 

for they take upon them to pay only the condemnation of 

this court, and not of any other court. Cro. E. 587. pl. 21, 

Mich. 39 & 40 Eliz. B. R. Penruddock v. Errington, 

19. On a libel for tithes, the defendant ſuggeſted a modus as Brownl. 98. 
to part of the tithes, and a contract executed in ſatisfaction for * m ſeems 
the reſt; and becauſe he proved not his ſuggeſtion within 6 gangen 
months, the pariſon had a conſultation, and coſts aſſeſſed, In of Yelv. 
debt brought in C. B. for the coſts, the plaintiff had judg- 
ment, Error was brought in B. R. and aſſigned, that no 
colts ought to be aſſeſſed, becauſe the /ugge/tion for the pro- 
hibition was grounded upon the modus, which muſt be proved, 
and alſo upon the contract, which needs no proof, and therefore 
the ſuggeſtion being entire, and part of it needing no proof, 
they could not give any coſts; for that is where the whole [ 331 
matter of the ſuggeſtion requires proof, Yelv. 119. Hill. 5 
Jac. B, R. Cobb v. Hunt. 

20. Note, it was the opinion of all the juſtices, and ſo 
declared, that if the plaintiff in an eje& one firme doth miſtake 
his declaration, that the defendant in ſuch caſe ſhall have his 
coſts of the plaintiff by reaſon of his unjuſt vexation. Godb. 

345. pl. 439. Trin. 21 Jac. B. R. Anon. 

21. In affiſe brought againſt D. the plaintiff was nonſuit, 
and D. moved to have coits, and it was denied by the whole 
Court, hecaulſe an aſſiſe is not within the words of the ſtatute. 

Brownl. 28, 29. Anon. 

22. In an action for /landering the defendant's title the plain- oro. C. 140. 
tiff had judgment. It was aſſigned for error, that 19s. da- pl. 16. 
mages were given, and yet 111. was given for coſts. The — 
Ch. J. thought it error, becauſe action on the caſe for flander S. C. held 
was within the Statute 21 Jac. (cap. 16. ] but the three others zccording- 
e contra; for though it is within the firſt branch as to actions 2 
to be brought within the time limited, becauſe in that caſe ch. 1 
the words of the ſtatute are general, actions on the caſe; yet ſeemed to 
the clauſe for coſts are, actions on the cale for {lander, and — 
this ought to be to the perſon of a man, and not to the title of — 1 


lands; for this is not properly a flander, but a cauſe of da- — 
ang S. F. 


mage. Jo. 196. pl. 8. Mich. 4 Car. B. R. Low v. Hare- jc. 
wood, irgly by 
three jul- 


tices, and Hide Ch. J. ſaid nothing one way or other. —— Ley 82, Low v. Woodward 
S. C. reſolved not to be within the ſtatute, Gilb. Hiſt. of C. B. 2 17. S. P. and in ma 8 
cites S. C. 


23. F. brought an action of treſpaſs againſt D. for entering 
into his houſe, and breaking open his cheſt, and taking away hrs 
goods. The defendant pleaded a ſpecial plea, viz, that he did 
it by way of diſtreſs for rent due unto him. The plaintiff 
replied, De injuria ſua propria abſque tali cauſa; upon this 
an iſſue was joined, and a verdict found for the n 
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331 | Coffs, 
Roll Ch. J. ſaid, that he muſt pay coſts, otherwiſe there ſhall 


be vexation without amends; therefore let the plaintiff take 
his judgment. Sty, 153. Mich. 24 Car. B. R. Frank v. 
Dixon. 

24. Plaintiff in a ſcandalum magnatum ſhall have no coſts, 
though he has a verdict, 2 Show 506. pl. 467. Hill. 2 & 3 
Car. 2. B. R. in anota at the end of the Caſe of Lord Peter- 
borough v. Williams. | | 

25. In an action upon the Statute 8 H. 6. of forcible Entry, 

* the ſecondary craved the direction of the Court before he 
a could tax coſts; and they were doubtful in it, and rather in- 
clined the plaintiff was to have no coſts; but upon the view 
of PiLFoRD's CASE, in 10 Rep. and the books there cited, 
they reſolved that he ſhould have treble coſts. Vent. 22, 

Patch, 21 Car. 2. B. R. Skier v. Atkinſon. 

26. Serjeant Darnel moved for the defendant, that whereas 
the Juage that tried the cauſe, certified only an aſſault, and no 
battery; yet the plaintiff had ſued out and executed an execu- 
tion for his full coſts, which exceeded the damage, being 
under 40s. Holt Ch. J. You come too late, after execution 
executed; you may take your action. See Stat. 22 & 23 
Car, 2. cap. 9. ad finem, Comb. 222, Mich. 5 W. & M. 
B. R. Phelps v. Rainer. 

27. In treſpaſs for digging in his cloſe &c, there ſhall be no 
coſts; contra if that had Sond a carrying away. Hill. 7 
W. 3. B. R. Reynold v. Oſborn. 

28. In treſpaſs for entering his cloſe, and throwing down fo 
many perch of hedges, no coſts; contra if that had been a carry - 
ing away: Hill, 8 W. 3. Franklyn v. Jolland, 

C332 29. BY 9/7, 3. cap. 10. /. 3. In all actions of waſte and 
actions of debt upon the ſtatute for not ſetting forth tithes, 
wherein the ſingle value er damage found by the jury ſhall not exceed 
20 nobles, and in all writs of ſcire facias and prohibitions, rhe 
plaintiff obtaining judgment of execution after plea pleaded, or 
demurrer joined, fhall likewiſe recover his coſts. ES 

30. It is the courſe of the Court of Exchequer, that plain- 
riffs ſhall have coſts in Equity, where they recover, without any 
order for them, MS. Tab. 1702, Warburton v. Warburton, 

31. If a bill in equity be brought for à partition, no coſts 
can be had on either fide, becauſe it is an amicable ſurt ; ſo it 
is at law; per the Maſter of the Rolls, Paſch, 7 Ann. 

32. Conſtant courſe of the Court, where mutual account is 
decreed, to reſerve cofts till after the report, that the Court may 
have it in their power to puniſh the wrong doer. MS. Tab. i 

Feb. 16th 1709. Rider v. Bayley. 

233. In ejectment of lands in Kent, there was a verdidt Pro 
Quer. as to part, and a verdict for Lord Sufjex for ſome lands in 
foſſefſum, and ſeveral other defendants named in the rule with 
my Lord Suſſex were acquitted; as to ſeveral other defendants 
in other rules there was a verdict that they were Not Guilty ; 


per Cur, upon 8 & 99 W. 3. cap. 10. as to all theſe defen- 
dants 


— 3 — 2 wu * 


Coſts. | 3 32 


dants named in the rule where all were acquitted, they muſt 
have their coſts; as to the other defendants named in the 
rule with my Lord Suſſex, where part is found againſt them 
though acquitted, the, are not to have their coſts, and the 
Court certified, that there was a reaſonable cauſe for making 
ſuch perſons defendants on a trial at Bar, Mich. 9. Ann. 
Regin. B. R. Lord Sufl-x's Cale, 

34. Treſpaſs for breaking his cloſe, and for breaking down of 
his rails, pro fenſura, and tor ſpoiling of his lacks thereto affixed ; 
coſts denied, Trin. 11 Ann, B. KR. Mabbot v. Whitnell. 

35. In caſe for words, or an aſſumpſit where damages are 
taken on one promiſe only, or one ſet of the words, coſts are given 
generally; ſo on a writ of enquiry on one promiſe (where two 
are in the declaration, and to one a demurrer &c. & judic. 
pro quer. and non aſſumpfit to the other, and a noli proſe- 
= &c. the damages and coſts of the ſuit ſhall be general. 

ill. 11 Ann, B. R. Baker v. Campbell, for the coſts of 
ſuit are the ſame whether the 1ſt or 2d promiſe be not per- 
formed, | | 

36. Coſts ſhall follow the event of an account, but if the 
account be intricate and doubtful there ſhall be no coſts, MIS. 
Tab. March 8th, 1716. Pitts v. Page. | 

37. Held by judge Eyre in Eſſex, Lent Aſſ. 1719, that 
where a treſpaſs was wwilful the Judge would certify, though 
no malice proved, and fo was the practice. 

38. And alſo, that where /n aſſault is pleaded there is no 
occaſion for a certificate, becauſe it is admitted by the plea, 

39. Upan a writ 3 executed after judgment by default 
in a protubition, plaintift ſhall have his coſts; adjudged in 
C. B. and affirmed in error. Comyns's Rep. 335. Mich. 6 
Geo. 1. Betty ſon v. Savage. 


(C) In Replevin. [ 333 } 


1. DEPLEVIN again/? two; the one came and avnved for 

himſelf, and confeſſed for bis companion for rent arrear ; 
che plaintiff riens arrear, and ſo to iſſue, and the plaintiff 
prayed proceſs againſt the other; per Hill, he is out of the 
court, and you thall recover your damages for all againſt 
him who pleaded &c. Nota, Br. Replevin, pl. 24. cites 


21 E. 3. 20. : 
2. In replevin, the defendant claimed property, upon which If the de- 


fendant 


they were at iſſue, and found for the plaintiff to the damage of claims — 
20 marks, and the taking of a cow; the defendant prayed that the yeny in 

plaintiff might not have recovery of the damages for the caw, till _ OY 
the bea/ts ot the defendant, which the plaintiff has in Mither- * dhe, 
nam, of which Cape iſſued againſt the plaintiff, are delivered; the plaintiff 
ſed non allocatur. Per 'Terwhit upon this proceſs againſt 3 
the plaintiff for the Withernam the defendant ſhall recover pack phy 


damages againlt the plaintiff for the detinue of the Wither- plevin pl. 
| 5; nam 5 WW cites 7 
ES 427. 
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nam; quære, for by the Reporter a man cannot recover da- 
ö mages without original, Br. Damages, pl. 50. cites 11 H. 4. 
IO. | 
3. In replevin, the defendant juſtified as bailiff; the plaintiff 
pleaded jointenancy in the land with J. M. and day was given 91 
the ſame term, and at the day the Curt demanded the defendant, 
who made default, and the plaintiff recovered damages 41, be- 
cauſe he had confeſſed the taking, and did not maintain it. 

Br. Default, pl. 24. cites 14 H. 4. 2. 
This. inthe 4. If a man fats cattle for damage-fea/ant, and the other 
new no'e>. tenders amends, and he refuſes it &c. now it he ſues a replevin 


there (a. 5 
lays, 4 for the cattle, he ſhall recover damages only for the detaining of 


27 Ed. 3. them, ard net for the taking of them; for that the fame was 
3 lawful, and therefore no return ſhall be. F. N. B. 69. (G.) 
Far : tbe Cites 22 H. 7. 30. Contra in Caſe of Treſpaſs. 

other had | 

them ia found before amends terdered. it is then too late to tender the amends, and on the avowry 
the defendant inell have no return till a new tender. and then the party may have detinue. Quære 
13H. 4.17.14 H. 4. 4. And if he teaders before the Whing, the taking is tortious, 7 Ed. 3.8, 
and d,, on the taking the detainer is ſo, and he may recover damages for it, and no return 
ſhall be awarded to the lord, 45 Ed. 3.9. ; 


So if _y 5. And in a replevin, if the plaintiff declares, that the de- 
, fengant yet has, and detains the cattle, and the defendant ap- 


clams pro- 


erhofft pears, and afterwards makes default, the plaintiff ſhall have 
tnat ++ 42 judgment to recover all in damages, as well the value of the 


rn cattle, as damages for the taking of them, and his cots, F. 
mean time N. B. 69. (L.) cites M. 8 H. 8. Rot. 108. 

the beaſt die, 

or are ſola, ſo that he cannot have a return, he may recover all in damages, if it be found for 
him. Ibid in the new notes there (c) cites 5 H. 4. 18. ———- The defendant claimed property in 
C. B. and they are at iſſue, and it was found for the plaintiff, it ſeems he ſhall recover the value of 
the thing taken, and his dameges. Ibid. cites 11H. 4. 10.— If the defendant makes conuſance, 
and gv0w7, ard after day given over makes default, the plaintiff ſhall recover his damages by taxa» 
tien of the court. Ibid, cites 14 H. 4. 2. 


6. 7 H. 8. cap. 4. fe 3. Every avowant, and other perſon, 


that makes avawry or conuſance, or juſtifies as bailiff in replevin 


or ſecond deliverance for rent, cuſtom, or ſervice, af the plaintiff 
be barred, ſhall recover damages and coſts. : 

7. In ſecond deliverance the plaintiff was nonſurted, and the 
defendant prayed his damages and cots by the Statute 7 H. 8. 
cap. 4. quod nota; and the ſtatute is, that where he is barred 

[ 334 ] or the matter found againſt him, there the defendant ſhall 
. recover damages; quod nota, Br, Second Deliverance, pl. 1, 
cites 19 H. 8.8. 

8. If the avowant recovers in replevin he ſhall not re- 
cover damages for the time mean, but only for the treſpaſs done 
at the time of the taking ; per tot, Cur. and ſaid that it had 
been always taken ſo, Dal. 52. pl. 23. Anno 5 Eliz. Anon. 

cro. E. 329. 9. Error of a judgment in replevin, where the defendant 
1 avowed for an affray, and had a return thereof awarded, with 
v. Chaplin. coſts and damages; error was aſſigned, for that no coſts and 
Tris. 5 damages are given in this caſe, either by the Statute 7 H. 8. 

z. or 


Coſts, 334 


or 21 H. 8. for they are given only in avowries for rents, this caſe 
cuſtoms, fervices, or for damage feafant; the Court con- was moved 


Ts ; 424 again and 
ceived that it was error, but would adviſe, et adornatur, er, — 


Cro. E. 257. pl. 36. Mich. 33 & 34 Eliz. B. R. Haſlip v. cedents 
Chaplin. were thewn 

out of . B. 
that always ſince the ſtatute damages and coſts had been given to the avowant for amercements in 
lects, and for heriots and other caſes not mentioned in the ftatute. And the juttices conceived 
that ;hcir courte being ſo fince the ſtatute, the law ſhall be conſtrutd to be fo; and fo inclined in 
heit opinion. But the judgment was reyerſed tor a fault in the replevin.——— Ow. . g. Halch 
wood's Cale S. C. accordiagly. 


10. If a man has judgment in the ſecond deliverance there ſhall 
be return irrepleviſable and he ſhall recover damages, Goldſb. 
385. pl. 126, Hill, 43 Eliz. Anon. 

11, In replevin the defendants avowed for an amercement of Cro. J. 520. 
10 J. aſſeſſed in the ſheriff 's teurn for not repairing of a way, pl. 


g | : bs 8 v. 
which by cuſtem they ought to repair; it being feund for the Hoder S. C. 
avowants, the jury aſſeſſed coſis and damages. It was objected, The Court 


that the coſts and damages ought not to be given by the 3 firſt were 


| . : in much 
Statute of 21 Hf. 8. [cap. 19.] which did not extend to amerce doubt there- 


ments in turns and leets, but only to rents, cuſtoms, and of, but 
ſervices, It was anſwered, that the coſts and damages were afterwards 
"Ip 8 on conſider- 
well aſſeſſed, and cited 8 Rep. 38. Grieſley's Caſe, and Joy- ation of the 
ner's Cale, that the avowant, for an ainercement in a leet, ſtatute, 


- which gi 
ſhould have coſts and damages, but no judgment appears. har 1 


Mo. 893. pl. 1257. Hill. 14. 1 Jac, C. B. Loder v. Samuel. ery action 
| where the 
plaintiff ſhould have coſts,” they held the avowant ſhould have coſts, but adviſed him to releaſe 
hrs damages, and take his judgment for his coſts, and to have return, and fo it was adjudged, and 
cites like judgment given 48 Eliz. Cuapley v. Harfley ; and Mich. 44 & 45 Eliz. Mackword v. 
Shepherd. --- 2 Roll. Rep. 74. $. C. adjudged that the plainttfi ſhould have colts, but the Court 
doubted whether he thould have damages, and thercfore ordered hun to rcelcaſe his damages. 


12. Replevin; The defendant avows for 361. rent for a year S. C. cited 
and bal, being 251. [241.3 by the year; the paint ff plans * Lutw. 


1194. in 
payment of 121. and another iſſue was brought for the 241, and for Cale of 
the 1/7 i ue it as found for the plain and damages and colts Wrinnard v. 


; : Re N . er „„ 
taxed by the jury; but it was found again/t the paint, , for th: 24 Trin. 3 w. 


i ue, and now moved, that the juries finding of colts and & M. ©. B. 
charges for the plaintiff is void; for when part is found for But the re- 


＋ * ; * is, Porter ſays 
the avowant, he ſhall have return, and damages and colts, eee 


and the return hall be for the defendant, were any part is frau report of 
for him; wherefore it was adjudged acco:dingly. Cro. J. 4, 3. this Caſe 


pl. 3. Paſch, 19 Jac. B. R. Dent v. Parſo. carer 


Roll. Rep. 
47. by the name of Denton and Parſon's Caſe, it is ſaid, that Whitlock moved to have * 
ment for the coſts and damages found by the jury for the plaintiff, according to 2 H. 6. and 
that Whitlock J. anſwered him, that this he could not have, becauſe the avowant is actor, and he 
is as a plaintifi in other actions, and he had good cauſe of taking the beaſts; that at the time of 
the ſaid caſe of 2 H. 6. 1. no law was made which gave the avowant colts till 2x F. 8. But 
Doderidge bid him take his judgment at his peril; for that they would not direct him. And 
Serjeant Lutwich adds, that in Brownl. 174. it is expreſsly ſaid, and with a nota in mat gin, that 
upon avowry for rent the plaintiff /or part pleaded payment, and for the other an accord, and the 
one iſſue is found for the plaintiff and the other for the defendant ; the plaintiff ſhall Fo _ _ 
recover his coſts and damages, and the defendant ſhall have judgment of returno habendy, [ 335 ] 
end no coſts and damages; but that the reporter [ Brownlow ] thought o herwiſe, 1f there are two 
ſeveral avowrics; for then they ſhall recover colts aud damages on both udes ; and - Cars 
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Lutwich fays it is probable that the caſe intended by Brownlow was the Caſe of Denton v. Parſons, 
reported in 2 Roll. Rep. 37. for it agrees therewith in the fact of the caſe, and then the Serjeant 
adds a copy of the judgment itſelf as entered upon the recard. 


13. Executor ſhall have coſts in replevin; reſolved, 2 Roll 
Rep. 457. Trin. 22 Jac. B. R. Farnell v. Keightly. 
Jo. 421. pl) 14. In replevin of a di/re/s taken for a penalty forfeited to 
ug oye the lord of the manor for breach ef a bye-law; one queſtion was, 
434- Tin. Whether damages and coſts ſhould be given to the defendant 
5 Car. upon the Statute 7 H. 8. cap. 4. and 21 H. 8. cap. 19 ? but 
"R- James jt was not reſolved. Cro. C. 497. pl. 2. Paſch. 14 Car. and 


v. Tutne 


S. C. the 532. pl. 11. Hill. 14 Car. B. R. James v. Tutney. 
Court divid- p | 
ed. Mar. 28. pl. 64. 50 accordingly. : 


15. A nomine pænæ is an uncertain thing, and comes not 
within the Statute of 21 H. 8. touching avotories as a rents 
charge does, which is certain. Arg. Sty. 4 Hill. 21 Car. 
B. R. in Caſe of Remington v. Kingerby. 


16. In replevin the defendant avowed for a rent-charge, 


and the plaintiff perceiving that the jury would find for the 
defendant, being called, when they were ready to give their ver- 
dict, would not appear; however, the Court took the verdict, 
which found for the defendant, and aſſeſſed damages and 
coſts. 2 Sid. 155. 1659. B. R. Lacy v. Berry. 

17. In replevin, the writ was in the detinet, and the plain- 
tiff declared of a taking goods at the pariſh of St. M. &c. in 
a place there called Maiden-Lane, and that ea injuſte deti- 
nuit &c. The defendant ſaid, that the place contained a meſ- 
ſuage with the appurtenances in. the pariſh of St. P. &c. and 
that H. M. was ſeiſed in fee thereof, and demiſed it to the 
defendant for 21 years, and that the defendant demiſed it 
to James Peddy for a year at the rent of 281. payable quar- 
terly, and avowed for a quarter's rent, This avowry was 
held to be ill without queſtion, becauſe the caption of the 

beaſts in the count ought to be traverſed, and cited 21 E, 4, 
64. 9 H. 6. 39. But exception being taken to the variance 
&c. detinet in the writ and detinuit in the count, they agreed 
to amend on both ſides, and ſo that point was not reſolved ; 
but Serjeant Lutwich ſays it ſeems a material variance, for in 
the detinet the plaintift ſhall recover as well the value of 
goods, as damages for the taking, and cites F. N. B. 69. 
(L) and Co. Ent, 610, 611. But when writ and count are 
in the detinuit, he ſhall only recover for the taking, becauſe 
this implies that the plaintiff had his goods again, and cites 
Hill. 14 E. 2. 421. 2 Lutw. 1147. 1150, Mich. 2 Jac. 2. 
Petree v. Duke. 
1 Salk. 20s, 18, Plaintiff in replevin was nenſuit, and on error in B. R. 
8. C. 4 affirmed. Defendant ſhall not have coſts, becauſe 
he is not within any of the ſtatutes as to delay of execution, 
and ſtatutes that give coſts ſhall never be extended beyond 
the letter; for colts are in the nature of a penalty, Carth. 


179. Hill. 2 & 3 W. & M. in B. R. Coan V. Bowles. 


19. In 


Coſts, 335 
19. In replevin, the defendant auvnued and the plaintiff being 12 Mod. 
nonſuit brought a writ of ſecond deliverance, whereupon it was 445 — Go 
moved to ſtay the writ of enquiry of damages; et per Cur, 
this is a ſuperſedeas to the retorno habendo, but not to the 
writ of enquiry of damages; for theſe damages are not for 
the thing avowed for, but are given by the ſtatute of 21 H. 8. 
Cap. 19. as a compenſation for the expence and trouble the [ 366 ] 
avowant has undergone. Salk, 95. pl. 6. Trin. 13 W. z. 
B. R. Pratt v. Rutlidge. | | 
20. No colts in replevin for the defendant, if the plaintifF 
cor feſſis the plea in abatement to be true. 2 Lord Raym, Rep. 
788. Trin. t Ann. Smith v. Walker and Nois, 1 
21. In replevin the plaintiff declares for the taking of his 8 
cattle in a certain place called B. The defendant pleads in 1 
abatement, that he took them in a certain place called C. abſque 


1 OI q 
l 3 + ag \ . 
— — - — — x ——_. 


hoc quod cepit in pred, loco vacat. B. prout &c, & pro returno 9 
habendo he avows &c, The plainti F confeſſed the cat tien to be 9 
in C. and thereupon the avotwant had judgment that the writ , 


ſhould abate, and for the return of the cattle, It was reſolved 
by the Court, that would not carry coſts; for the ſtatute | 
21 H. 8. cap. 19. does not extend to this caſe, but gives coſts | 
only when the plaintiff is nonſuited, and the Statute of 7 H. 8, | 
cap. 4. gives coſts only when the plaintiff is barred ; but here | | 
the plaintiff is neither barred nor nonſuited, but the writ only 1 
abates; and he may have a new writ, and is not put to his ö 
ſecond deliverance, Comyns's Rep, 122. Trin. I Ann. in 18 
B. R. Smith v. Walgrave. 


—.— 5 TER: IE 
— 8 . * = „ * £ 


— — — 
— 
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(D) Ina Writ of Error. 


t. 2H. 9. [ F a perſon bound by a Judgment before execution 19 V. 7. | it 
cap. IO. ſue a writ of error to reverſe it, and the judg- cap. 20. cone [1/8 
ment be affirmed, the writ diſcontinued c. the defendant ſhall firms thi | 


4 | 
recover coſts and damages. «© 1 


from thenceforth the ſame fhall be put in execution, 4 
| Wh 

| 2. In error of a judgment in C. B. in formedon the judgment S. P. cited 61 
a was af/irmed; and it was moved to have coſts and damages a nf 1 Wk. 
F tor the delay of execution upon the Statute H. 7. cap. 10. mp "| 
J whereupon it was doubted, becauſe it was in a formedon in 146. in Cafe i 
A which (being the principal action) no coſts were allowable ; ® 5 9 
ſe but notwithſtanding, upon conſidering the ſtatute, which is“ Yu” bt! 
es general, via.“ That if a writ of error was brought before 5 
2. * execution, and the judgment be afterwards affirmed, the 1 
ce demandant or plaintiff ſhall have colts and damages,” and 4 
R. it mentions not any action, they all reſolved that ces and | 
ale damages ſpall be given for delay of execution, though in the firſt 9 
on, action no damages were recoverable; and judgment accordingly, 1 


ind Cro. E. 616, 617, pl. 1, Mich. 40 & 41 Eliz. B. R. Graves | 
ch. V, Short, 


Vor. VI, E 3. In 


10 
4 
1 
9 
it 
— 
34 
: if 
* 
1 
4 
4. 
4 
- 


3. In all caſes of writs of error before the Judges and 

Barons in the Exchequer Chamber, they, at the prayer of the 

party, ſhall award coſts and damages to the plaintiff in the firſt 

ſuit for his delay and vexation, and this by the Statute 3 H. 7, 

cap. 10. But if the plaintiff in the writ of error was plaintiff 

in the firſt ſuit, then no coſts and damages ſhall be given in 

caſe where the plaintiff or demandant has execution of the firſt 
judgment 2 And, 123. pl. 68. Anon. 

5 Rep. 100. 4. Coſts are allowable in every caſe where a writ of error is 

1 brought before execution ſued; it is the diſcretion of the Court 

S. C. but what coſts ſha!] be allowed; and though the matter upon the 

S. P. does writ brought was doubtful, yet there was not any cafe, but 

not ec that coſts are allowable; but the coſts mult not be denied by 

cited in a the Court, and therefore the plaintiff in the writ of error was 


nota of the awarded to pay coits. Cro. E. 659. pl. 4. Paſch. 41 Eliz. B. R. 


Reporter. 5 x 
Lev. 146. Penruddock v. Clark, 


at the end 
of the Caſe of Winne v. Lloyd. 


L 327 J 5. Judgment was given for the defendant in C. B. and that 

| Judgment was affirmed, and 101. cots given in B. R. upon the 

Statute of 2 H. 7. It was moved, that the coſts were not 

grantable, for the ſtatute is where judgment is given againſt 

the defendant, and he to delay the execution brings a writ 

of error, and the judgment is affirmed ; but here the judg- 

ment is given for the defendant in C. B. ſo no execution was 

to be awarded there againit him; and although the plaintiff 

brought the writ of error, and the judgment be affirmed, yet 

it Is out of the ſtatute; and of that opinion was the Court, 

wherefore a ſuperſedeas was awarded to ſtay execution for the 

co/ts, Cro. C. 401. pl. 10. Bill. 9 Car. in B. R. Bawton v. 
Nichols. 

6. A judgment in formedin in the remainder being affirmed 
upon a writ of error brought in this Court, it was moved that 
the defendant in the writ of error, being delayed in the execution, 
might according to the Statute 3 H. 7. have ces. Reſolved, 
that becauſe there were no cotts nor damages recovered or 
allowed in the firſt action, ſo that no execution is delayed 
but only for the land, that no coſts were allowable by that 


ſtatute, Cro. C. 425, pl. 15. Mich, 11 Car, in B. R. Smith 


v. Smith. 
If admini= 7. 13 Car. 2. cap. 2. ſ. 10. F any perſon ſhall ſue any writ 
ſtrator of error for reverſal of any judgment given after verditt in any of 


writ of 


brings 2 7#he Courts aforeſaid, and the judgment be affirmed, ſuch perſon 
error he ſhall pay the defendant in error deuble cis. | 


ſhall not 
pay any coſts, though the judgment be afhrmed ; for he is not a perſon within the intent of the 
Statute Carth. 281. Irin. 5 W. & M. in B. R. Gale v. Till. -———- 3 Lev. 375. S. C. and the 


Court ſeemed to be of the fame opinion, but would adviſe; and Leyins of counſel for the plain- 
uff, in the original action, being ſatisfied with the opinion ol tlic Court, never moved it after- 
WAI GS, —— Mod. 244. 5. C. Held accordingly, 


8. Ger. 


'Cs 


Colts, 


8. Sec. 11. This af ſhall not extend to any action popular, nor 
to any action upan any penal law, except debt for not ſetting out 
tithes, nor to any indittment, preſentment, inguiſition, information, 


or appeal, | 


337 


9. A writ of error was brought to reverſe a common recovery Sid. 21g. 


in Wales, and judgment in the comwon recovery is Armed; 
and now Williams moved for coſts for the defendant- in the 
writ of error, according to 3 H. 7. cap. Io. and although 
there is not any delay here according to the words of the 
ſtatute, yet this is to be intended where execution may be, 
but here is no execution to be had; but the Court denied to 
give coſts, becauſe there is t any delay of execution, and at 
the common law there were no coſts in a writ of error. Raym, 


134. Trin. 17 Car. 2. B. R. Winne v. Lloyd. 


damage in the original action. 


pl. 2. 8. G 
but S. P. 
does not 
appear, 
Lev. 146. 
8. C. and 
per Cur. no 
colts ſhall 
be given on 
the writ of 
error, be- 
cauſe no 
coſts or 


It is ſaid, that Hill. 11 Geo. 2. B. R. in Caſe of Fexcuson 


v. RawLiixs0x, it was held, that any delay is good reaſon for coſts, aud ſo this cale was 


denicd. 


To. A writ of error on a judgment in C. B. in Ireland was 
affirmed in B. R. there, and coſts awarded to the defendant in 
error; a writ of error was brought here, and the error aſ- 
ſigned here was, that coſts ought not to have been awarded 
upon ſuch affirmance, becauſe our ſtatutes do not extend to 
actions there. It was adjudged that the judgment in B. R. in 
Ireland be reverſed quoad the coſts only. Sid. 357. pl. 11, 
Hill. 19 & 20 Car. 2. B. R. Exham v. —— 

11. A writ of error was brought in Cam, Scacc. on 4 judg- 
ment in B, R, after execution executed, and therefore it was 
moved, that the plaintiff be diſcharged of coſts ; per Cur, 
this is not within the Statute 3 H. 7. cap. 10. becauſe ns exe- 
cution is hereby delayed, and alſo the Exchequer Chamber gives 
colts. 2 Keb. 391. pl. 79. Trin. 20 Car. 2. B. R. Harding 
v. Randall. 


12. B. had judgment in an ejectment in C. B. and execution of 338 


his damages and cofti, F. brings error, and the judgment is af- 
firmed, Whereupon B. prays his co/ts for his delay and charges, 
but could not have them; for no coſts were in ſuch cale at 
the common law, and the Statute of 3 H. 7. cap. 10. gives 


them only where error is brought in delay of execution; fo 3 


19 H. 7. cap. 20. And here, though he had no execution of 
the term, yet he had it of his colts, Vent. 88. Trin. 22 
Car. 2. in B. R. Foot v. Berkley, 

13. Saunders on 3 Cr. prayed coſts in a writ of error on a 
Judgment in a quare impedit on verdif againſt one, and on a de- 
murrer by the other, damages on 13 Car. 2. cap. [ 2. ſtat, 
2.] that where judgment on verdict is given, the party ſhall 
have double colts; the Court agreed on 3 H. 7. cap. [10.] 
that if no execution were had of the preſentation or damages, the 
party ſhall have coſts for delay of execution in any part, out on 
Cro. C. 425. Smyth v. Smyth, no co/ts can be after execution 
executed, becauſe no delay; the late Statute of 13 Car. 2. is 

| Cc 2 only 


Court {aid, 
there was no 
realon for 
ſuch diſtinc- 
tion. Hill. 
11 Geo. 2. 


guſon v. 
Rawlinſon, 


R. 
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338 Colts. 


only as to the ſecurity; and by rule of Court coſts were taxed 
niſi. 2 Keb. 882. pl. 60. Hill. 23 & 24 Car. 2. B. R. Bucke 
v. Aſton. | | 
14. Holt ſaid, if the d-fendunt pleads in bar of the writ of 
error, au has judgment, that the plaintiff be barred, then the 
defendant is to have no coſts ; but where the judgment is 
airmed, the defendant is to have coſts upon the Statute of 
3 H. 7. cap. 10. Comb. 313. Hill. 6 W. 3. B. R. Fuſee v. 
Rowe. ö 
15. Where a writ of error is brought, if the pariy enters a 
non pre/. no colts can be had; for the ſtatute gives colts in a 
writ of error only where It is in dilatione executionis; per Holt 
Ch. J. 5 Mod. 67. Mich. 7 W. 3. in Caſe of Winchurch v. 
Mately. : 
ie. 8 917. 3. cap. 10. [11.] If after judgment for the 
demandant the plaintiff or demandant mall ſue a writ of error, ad 
the juigment ſhall be afjirmed, or the writ of error diſcontinued, or 
ihe plaintiff nonſuit therein, the defendant or tenant ſhall have juag- 
ment to recover his cofts, and have execution for the ſame by capias 
ad ſatisfaciendum, ſieri facias, or elegit. | 

17. No coſts are to be had on a writ of error where the 
Judgment is reverſed, 8 Mod. 314. Mich. 11 Geo, 1. Wivell v. 
Stapleton, 

18. But it had been gtherwiſe if the judgment had been 
affirmed, 8 Mod. 314. Mich. 11 Geo. 1, Wivell v. Staple- 
ton. 

19. Where judgment was againſt two, and a writ of error is 
brought by one, and quaſhed, the defendant ſhiall have coſts, 
8 Mod. 316. Mich, 11 Geo. Cowper v. Ginger. 


(E) On Demurrer. 


1. A this day, if a demurrer be adjudged againfl the plain- 
| tiff, he thall not pay coſts, but all only be amerced, 
Jenk. 161. pl. 7. 
2. It was agreed upon the Statute 23 H. 8. cap. 16. [15.] 
that if in debt there is a demurrer which goes to the action which 
is adjuaged againſt the plaintiff, the defendant ſhall have coſts, | 
though it be out of the words of the ſtatute, and that ſo is 
the courſe of the Court, and had been always allowed, but . 
/ the demurrer goes to the writ only, and it is adjudged againſt a 
the plaintiff, the defendant ſhall not have coſts, And. 117. 4 
pl. 163. Hill. 26 Eliz. Anon, 8 
339 ] 3. By Statute 17 Car, 2. cap. 7. f. 3, If upon an avory in 
any of the Courts of Weſtminſter, judgment be given on demurrer 


for the aunuant, or him that mateth conuſance for rent, he ſhall i 
recover cots, 
This latte 4. 8 & 9 V. 3. cap. 10. [11.1 /. 2. If any perſon ſhall pro- ne 
ds not ex- ſecute in any court of record any action, wherein upon demurrer fe 
tend to wg : "= e 4 h 
Judgment Hall be given againjt ſuch plaintiff ar demandant, the 10 


judgment 
b defendant ur 


diſindant or tenant all have judgment to recover his cofts, and tiven for 


: . 5 + defendant 

have execution for the ſame by capias ad ſatisfaciendum, fieri uon à de- 

facias, or el:git, 5 murrer to a 
plea in 


abatement; per Holt Chief J. 12 Mod. 523. Trin. 13 W. 3. Anon. 


5. Aſſumpſit ; the defendant pleaded his privilege as an officer 14. Raym. 
/ the Exchequer in abatement, and the plea being held good upon — 908. 
demurrer, there was judgment, quod billa caſſetur; et per and S. P. 
Cur. it was held upon the 8 & 9 /F. 3. cap. 11. That the held accord- 
defendant ſhall have no coſts, for the act extends only to de- 9 
murrers in bar, and not in abatement, becauſe it ſpeaks of ſuits Toms XY 
which are vexatious, which does not appear to the Court on Loyd. S. C. 
pleas in abatement, but on demurrers in bar, where the Court — 
ſees the merit of the cauſe, it does, and it would be very Cour: ſaid, 
hard if the defendant ſhould have coſts againſt the plaintitf that they 
in ſuch a cate, when the plaintiff could have none againſt the _— 
defendant, though he ſhould have had judgment, quod re- a yexatious 
ipondeat Ouſter. 1 Salk. 194. pl. 3. 10 W. 3. B. K. Thomas ſait where 


v. Lloyd. the defens 


dant has 
| Judgment 
upon a plea in abatement oniy.— 12 Mod. 195. S. C. held accordingly, and that it muſt be 
underſtood of a demurrer where there is a judgment final. — S. P. and the ſtatute meant only to 
give coſts, where the merits of the cauſe was determin d upon the demurrer. 1 Salk. 194. pl. 4. 
Mich. 2. Ann. B. R. Garland v. Extend. 6 Mod. 88 Garden v. Fxton, S. C. per Cur. 


accoraingly ; for it there was judgment of reſpondeas ouſter for the 2 the detendant 
ſhould have no coſts ; and cited the Caſe of Thomas v. Floyd where the fame had been reſolved 
before, ———2 Ld. Raym. Rep. 992. Garland v. Exton, S. C. and S. P. agreed. 


6. 4 & 5 Ann. cap. 16. Gives cofls upon inſufficiency of 
matters in demurrers, and on pleas unleſs the judge certify a 
Probable cauſe, | 


(F) Where Defendant, or one or more of the 
Detendants ſhall have Coſts. 


1. 23 H. . 76 a plaintiff be nonſuit, or ↄverthroꝛon by trial in See ut. Non. 
any 


cap. 15. action 25 treſpaſs, debt, covenant, detinue, ſuit. P, pl, 
account, action upon the caſe Sc. the defendant ſhall have coſts ſet this ſta- 
1 ute more 
by the Fudge of the Court. — 
the notes 
there. The words of the ſtatute are confined to wrongs done, or debts, or damages due 


to the plaintiff or plaintitls, and therefore an executor or ad miniſtrator is not within the ſtatute, 
and then the plaintift pays no colts; for the teſtator is, as it were, plaintiff by him, and he is not 
to recover to his own uſe ; but is truſtee for the creditors. Gilb. Hiſt. of C. B. 217. So an 
infant commencing his {uit by guardian, there can be no malice ſuppoſed in him. Gilb. Hiſt, of 
C. B. 218, 


2. 24 H. 8. cap. 8. No cofls ſhall be awarded to the defendant 
in action brought by the king, 

3. Where an original is diſcontinued, the defendant ſhall 
not have coſts ; hut after a diſcontinuance in a latitat, the de- 
fendant ſhall have coſts by the Statute 8 Eliz, cap. 2. Le. 
Ios. pl. 142, Mich, 30 Eliz. C.B, in Cafe of Bear v. Under- 


wood. 
C 3 | 4. Aſumpfits 
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349 | Coſts, 


4. Aſumpfit; a ſpecial verdict was found, and thereupon 

aajuaged for the defendant; and it was now moved, whether 

the detendant ſhould have coſts by the Statute of 23 H. 8. 

cap. 15. for it was alleged, that that is to be intended where 

the plaintiff is nonſuited, or a general verdict paſſes againſt 

him, ſo as it appears that he has not any caule of action; 

but the Court ruled, that he ſhould-have coſts; for a ſpecial 

werdif is as well a verdict for him, for whom it is found, as 

a general verdict, and there is not any difference, when judg- 

ment is given thereupon, but it is as if a general verdict had 

been given for the defendant, wherefore &, Cro. E. 465. 

(bis) pl. 18. Paſch. 38 Eliz. B. R. Alſop v. Cleydon, 
Idid. cites 5. Where there were ſeveral defendants, and only one was 
1 ſentenced, the other had coſts, becauſe not charged with the 
e tore . a . 

ney General Offence for which the ſentence was, but with the other 
v. Mu- offences of which they were acquitted. Mo. 770. pl. 1064. 


* & Mich, 3 Jac, in the Star Chamber. Dag v. Penkevell. 


Point. 


Noy. 101. Doydidge v. Penkvoll. S. C. accordingly, 


6. The plaintiff brought two actions upon 2 E. 6. for treble 
damages &c. and he is nonſuited in one action, and aiſcontinues 
the other, and held by the whole Court thatjthe defendant ſhall 
not have coſts by 8 Eliz. cap. or by 4 Jac. cap. 3. becauſe 
if the plaintiff had recovered he ſhould have recovered but 
treble damages only, by the ſtatute, Noy. 136, Mich, 7 
Jac, B. R. Cox v. Small. | 

7. Replevin againſt A. and B. A. pleaded non cepit, and it 
was found againſt him. B. avowed the taking for good cauſe, and 
it was found for him. It was moved for coſts againſt A, but 
ſit was anſwered, ] that no coſts ought to be given againſt 
him, becauſe, the other iſſue pee for B. his companion, 
ſh-ws that the plaintiff had no cauſe 
held within theſe two years in B. R. in Caſe of DEN TON v. 
BLENCHERVILLE, and the Court now ſeemed of the ſame 
opinion. 2 Rodl. Rep. 140. Hill. 17 Jac. Br. R. Anon, 

Hutt. 78. 8. In a raviſbment of ward, brought by an executrix of her 
"277 1 own poſſeſſion ; the iſſue being upon the tenure, and found 
the Court for the defendant, the queſtion was, upon the Statute 4 lac. 
was divid- cap. 3. if the plaintiff ſhould pay coſts? Three juſtices held 


ed. that the defendant ſhould not have coſts, but Velverton e 
contra. Cro. C. 29. pl. 3. Hill. 1 Car. C. B. Peacock v. 
Steers. | 


Mar.g. pl. 9. Error; after a ſpecta! werdift, and argued at the bar, 

25.5.C. there was a diſcontinuance entered by the plaintiff, as it was 

agreed he might; it was moved, that coſts might be aſſeſſed 

appear. for the defendant ; but the Court doubted whether coſts might be 

aſſeſſed, becauſe there was no verditt given in the caſe, Cro, C. 

$75: pl. 19. Hill, 15 Car. B. R. Oxford (Earl of) v. 
aterhouſe. 

10. In covenant againſt two the plaintiff has judgment by 

default againſt one, and the other pleads per for mance, which f 

foun 


Faction, and ſaid it was ſo 


Coſts. 


Hund for him; reſolved, that the defendant ſhall have coſts 
upon the verdict againſt the plaintiff, and the plaintiff ſhall 
not have either colts or damages againſt the other defendant, 
Lev. 63. Paſch. 14 Car. 2. B. R. Porter v. Harris. 

Il. 4 fac, i, cap. 3. If the demandant or plaintiff be nonſuit, 
or overthrown by lawful trial in any action whatſover, the defend- 
ant jhall have coſts, 


12. In a warrantia chartæ, the count was, that the de- — 
fendant enferffed lim, and covenanted that he was ſeiſed of a good © 


e/tate in fee, and had power to convey &c. and that the plaintiff 
Should quietly enjoy it ſ am all former grants &c. except a term of 
20 jears to one B. of which ſeven only were to come, and that the 


defendant would warrant the premiſſ's to him againſt all men; | 341 ] 


and ſahs, that at the time of the feoffment there were more than 
ſeven years to come of the ſaid term and that one C. having title, 
entered and expelled the plaintiff, and the defendant refuſed to 
warrant the tenements to him. Upon ſue, that there were not 
more than ſeven years to come of the ſaid term, the defendant had 
a verdict; ande it was moved, that he ought to have coſts 
upon the Statute 4 Jac cap. 3. which gives coſts to the 
defendant in all cafes where the plaintiff would have coſts if 
the verdict be for him, and by the Statute of Glouceſter 
cap. I, coſts are given in all caſes where damages are to be 
recovered, and in a warrantia chartæ the demandant ſhall 
recover damages; and though in this caſe of eviction of a 
term an action of covenant and not a warrantia chartæ had 
been the prop-r remedy, yet ſince the defendant will accept 
judgment in this action, he ought to have his coſts ; but the 
reporter fays quære de ceo, for if the action does not lie, 
judgment ought to be againſt him though the verdict is for him. 
3 Lev. 321, Mich. 3 W. & M. in C. B. Thomas v. Bligh. 

13. Where the plaintiff diſcontinues with the leave of the 
Court, the defendant ought to have his coſts (as upon a non- 
ſuit) which cannot be moderated; per Holt Ch. J. Comb, 
299. Mich. 6 W. X M. in B. R. Poole v. Purdy. 

14. It was moved, that one defendant was put in by fraud on 
purpoſe that he might make no defence, but to ſecure the plain- 
tiff from paying colts, and therefore prayed, that if the plain- 
tiff were nonſuit, or the other defendant had a verdict, he might 


have his caſis. Holt Ch. J. I fear we cannot do it in any caſe, 


unleſs in ejedment, and there we will not compel the de- 
fendant to confeſs leaſe, entry, and ouſter, unleſs the plain» 
tiff conſents, Comb. 364. Paſch. 8 W. 3. in B. R. Wilcocks 
v. Powell. 

Is, 8&9 V. 3. cap. 10. [11 - J. 1. Where ſeveral perſons 
ſpall be defendants in treſpaſs, aſſault, falſe impriſonment, or elec- 
tione firmæ, and any of them ſhall be acquitted by verditt, be ſhall 
recover coſts &c. as if a verdict had been given againſi the plain- 
tiff, and acquitted all the defendants, unleſs the Fudge before 
whom Oc. ſhall, immediately after the trial, in open cqurt certify 
upon the record, under his hand, that there was a reaſonable cauſe 
far i he making ſuch perſon or perſons defendants, 

Cc 4 16. . 
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In a fire 16. S. 3. If the plaintiff ſhall become nonſuit, or ſuffer a a:f+ 


_ 5 continuance, or a verdiat jball paſs againſt him, the defendant fhall 

which was Tecover his coſts, 

diſontinued 

oy an ill return. being made to be on @ Sunday, now colts was prayed, this being a diſcontinuance 

within 8 S a IV, 3. tor the words there are, where the party ſuffers a Eiſcontinuance. Holt. Ch. 

J. this 25 only where the party enter a di/continuznce, and not where it ts only by flip of the clerks (as 
ere Prime v. Maſon. Mich. 6. Ann. 11 Mod. 120. pl. 6. Trin. 6 Ann. B. R. S. C. the 

return was die lunæ in tres ſeptimanas ſanctæ Trin. the Court held it a void writ; for there is; no 

ſuch day, it being on a Sunday. | 


17. Four perſons were arreſted by a latitat in treſpaſs; three 
of them appear and put in bail, and for want of a declaration 
in time ta#e three ſeveral non praſſes againſt the plaintitt, and 
upon a motion to ſet thoſe non proſſes aſide for irregu- 
larity, it was held per Cur. to be well enough; for by the 
8 Eliz. every perſon is to have his coſts &c. though at the 
firſt there was ſome doubt with the Court, that there ought 
to have been one non proſs only, for until the declaration it 
was a joint action, whereby the plaintiff might ſever his de- 
mand, and make ſeveral declarations. Trin. 8 Ann. B. R. 
Anon. | 

18, An information was brought at the afſizes againſt the de- 
fendant fir non-re/idence, which being removed into B. R. by 
cert:orar', the defendant demurred fer want of juriſdiction; and 

342 ] upon argument judgment was given for him; whereupon it was 


„Fee tt. moved for coſts upon the Statute of the * 18 Eliz. 5. and a 
Actions Qui | A n : i * > 

tam dc. Caſe of Cannon and Gooding qui tam v. Nixon. Mich. 
(A. 8) 6 Geo. 1. was cited, whereupon an information on the Statute 


of the 1 & 2 P. & M. cap. 7. for ſelling wares by retail the 
defendant demurred, C. for the want of a joinder in demurrer 
on the part of the informer, coſts were ordered for the de- 
fendant, On the contrary it was inſiſted, that this cafe was 
not within the ſtatute, there having been no verdict, nor any 
judgment upon the merits; but the Court agreed it was clearly 
within the words and meaning of the ſtatute, for judgment 
upon demurrer is certainly a judgment of law, and if in- 
formers ſhould be allowed to bring informations in courts 
which have no juriſdictions, without the puniſhment of colts, 
it would let in great vexation, and the {ſtatute be thereby 
wholly evaded ; whereupon it was referred to the Maſter &c, 
Mich, 13 Geo, 2. B. R. Garland qui tam v. Burton. 

10. The plaintiff had brought rue ejeftments far the ſame 
premiſſes in C. B. but countermanded notice of trial juſt time enough 
to prevent his paying of cots, and then brought another ejectment 
ia this Court, upon which defendant moved that proceedings might 
be /ia ed in the laſt, till the coſts of the two former had been paid 
but the Court would not do it, becauſe the countermand 
being proper, no coſts are legally due; but at another day 
the Court finding it to be a vexatious proceeding, granted a 
rule to ſtay the laft jectment till the former were diſconti— 
nued, and ſo the plaintiff to make his election which he would 
proceed upon; and it being objected that the defendant, if he 

; pleaſed, 


Coſts, 


pleaſed, might have carried down either of the former to 
trial, they ſaid, they would not oblige a defendant in eject- 
ment to hazard his poſſeſſion by bringing on the cauſe by 
proviſo; and the Ch. J. cited the Cale of FEN WIC² v. Lon 
CIROSVENOR, Salk, 258, where a defendant in ejectment, 
having judgment againit him, brought a writ of error, and, 
pending that, a new ejectment, which was not allowed of, 
and was called by Lord Holt a riding ejectment. Mich. 12 
Geo. 2. B. R. Thruſtout on demand of Paik & Ux. v. 
1roubleſome, 


(G) Coſts. In what Cafes Defendant ſhall 


recover Colts in interior Courts. 


1. 8 Eliz. cap. 2. Cs. damages, ard charges ſhall be a- 

ws warded where the plaintiff doth delay, 
diſcontinue, or is nonſuit in the Marſhalſea, and all other corpo- 
porations and liberties, where the courts are kept de die in 
diem; but where they are not jo kept, then the plaintiff muſt declare 
at the next court after appearance, unleſs he have longer time al- 
low-d by the Court. 

2. 16 Car, 1. cap. 15. J. 5. In all caſes where the plaintiffs 
or defendants are to have coſts by the laws of this realm, the 
plaintiffs or defendants ſhall have like coſts in the Stannary 
Courts. 


(H) What Coſts; where there are ſeveral [ 343 ] 


Actions or Suits. 


I, HERE a man brings debt in the Mar/þalſea, or in Lon- 
don, or elſewhere, upon an obligation, and is longly de- 
layed there, and nonſuited, and after takes a new ſuit in C. B. 
and recovers his debt, there be ſhall not recover his damages 
for the ſuit in the firſt Court, but oply for the ſuit in C. B. and 
for the detinue &c. which is intended damage, and the firſt 
term of damages is intended coſts, Br, Colts, pl. 24. cites 
2 H. 4-22. 
2. Where two bring afſiſe and the one dies, by which the writ 
abates, and another brings another writ by journeys accounts, and 
recovers, he ſhall have the coſts of the firſt ſuit, per Bigot 
quod nota. Br. coſts, pl. 15. cites 9 E. 4. 5, 

3. If a writ doth abate by the att of Gid, in a new writ by See Keilw? 
Journeys accounts he ſhall have coſts for the firſt, and the pro- 1 
ceedings thereupon; but if the firſi writ be faulty in default of incerti Tem- 
the demandant or plaintiff, in the 2d writ the demandant or poris. Anon. 
plaintiff ſhall have no colts for ſuch an inſufficient or faulty &. F. 
writ. 2 Inſt, 288. E 

4. In trover in B. R. the Court were divided in opinion as to Mar. 12. pl. 
the ſufficiency of the declaration, and continuing divided upon 38 F but 

ſeveral S908 


— — - 
öS 
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ſeveral motions, the plaintiſf for expedition conſented that judge 
ment be entered againſi him, and ſo it was, guod nihil capiat per 
billam ; and then the plaintiff began a new ation in C. B. and 
then the p 0 | 
amended that fault in his declaration, aud had judgment by con- 
F/fi9n of the action, ard only 31. damages given by a London 
jury, and thereupon Hendon moved in this Court to have 
colts in his former action, but becauſe the verdict was found 
for the plaintiff, and upon exception to the declaration judg- 
ment was given againtt him; the Court held that no colts 
ſhould be given. Cro. C. 545. pl. 10. Paſch. 15 Car. B. R. 
Sir Martin Lyſter v. Home. 
der. 24. . F. A. recovered in treſpaſs in C. B. and thereupon the de- 
1 fendant brought attaint, and it was found againſt him. The 
prayed upon defendant in the attaint ſhall not have colts in the attaint by 
this nue, the Statute 23 J. 8, cap. [ 15. ] nor by any ſtatute which gives 
be rrnag Coſts for the defendant, Jo. 432. pl. 2. Paſch. 15 Car. B. R. 
11 have Davies V. Bellamy. 
coſts the . 
dctendent ſhall have coſts ; but they were denied by the Court; for that ought to be taken in the 
original act on, and not in caſe of attaint; but upon the reſtituatur coſts ſhall be given; but that 
is in the orignal action. Cro. Car. 342. pl. 6. Daly v. Bellamy S. C. 

If the firit verdict had paſſed tor the plaintiſt, whereby he ſhould have had coſts, or if it had 
paiſed fo as he brought attarnt, and the jurors had been attainted, he ſhould have ſuch coſts as he 
had in the firſt action, but he ſhould not have had more coſts in reſpect of the attaint ; ſo e con- 
verſo, where the firſt verdict paſied for the defendant, and he had cofts, it the verdict be im- 
peached by attaint, or affirmed, he ſhail have no more coſts, but only thoſe which are given 


upon the firit ver dict. Cro. C. 542. pl. 6. Paſch. 15 Car. B. R. Daly v. Bellamy. 


The leſſor 6. The r of the plaintiff is liable to pay coſts (though 
2 he ſhall never be forced to give ſecurity for them) but the 
veral rules IH er of a tenant in poſſeſſion is not liable to coſts, becauſe though 
aer en he may come in gratis and defend his title, yet the tenant in 
5 poſſeſſion is ſnot | liable to coſts by the law, but only by the 
coits upon courſe of the Court, unleſs the trial be by the leſſor's means 
the infutt= brought to the Bar, and then be ſhall never have a 2d trial at 
* of Bar before he has paid the coſts of the former trial; but yet the 
the plaintix Court for non-payment of coſts will not hinder proceedings 
in czet- in the country; per Cur, Keb. 106. pl. 117. Trin. 13 Car. 2. 
n. 

7. pl. 50. 
Paſch. 13 
Car. 2. B. R. in a nota there, 


[ 344 ] 7. Upon werdi againſt all evidence the Court will tax 
colts, and will not ſuſpend it till the new trial. Keb. 294, 
pl. 222, Paſch. 14 Car. 2. B. R. Davies v. the Corporation 

of Droitwich. | 3 
8. A verdi and other unjuſt proceedings in an inferior 
Court was ſet aſide, and the plaintiff in that Court ordered to pay 
all the cofts there and here. Fin, Rep. 472. Mich. 32 Car. 2. 
Vaulx & al. v. Shelley & al. 
9. One was bound beyond ſea in Weſt Jerſey to pay the 
plaintiff 80 l. legalis monetæ prædictæ &c. Plaintiff demanded 
801. Engliſh money.; but was nonſuited hn the variance, 


and brings a new action. B. R. will not ftay the 2d action * 
e 


Colts. 


he has paid the coſts of the firſt, becauſe the merits did not 
come in queſtion on the trial on which he was nonſuited, but 
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that was only on the variance. Lord Raym. Rep. 697. Mich. 


13 W. 3. Bats v. Firmen. | 
10. Indidtment for a treſpaſs and riot; defendant pleaded 
Non Cul, and the indictment was removed hither by cr tiorar! 


&c. The defendant went before the Maſter, and coits were 


taxed ; and now it was moved that he might go before the 
Maſter again, that the proſecutor might be conſidered for his 
charges below, the Maſter's taxation before being only for 
coſts ſince the certiorari; et per Cur, the Maſter cught not to 
conſider the coſts belt, but only ſince the certiorari, and upon it; 
and then it was moved to aggravate the fine; but per Cur. 
you ought not to aggravate the fine, after the party has been 
before the Maſter ; it you do, we will fet aſide the taxation 
of coſts, 1 Salk. 55. Paſch. 1 Ann. B. R. the Queen v. 
Sumers. | 
11, If a perſon incloſes land in a town under a cuſtom for 
that purpoſe, and another brings an action againſt him, in 
order to try that right, and a hill is thereupon brought in 
order to eſtabliſh the cuſtom ; if, upon an iſſue directed in 
that cauſe to try the cuſtom, it is tound againſt the defendant, 
yet the plaintiff ſhall not have the coſts which were incurred 
in the Court of Equity, becauſe in ſuch caſe the bringing a 
bill was not neceſſary; but where 8 ſeveral perſons incloſe land 
under a cuſtom for that purpoſe, another brings 8 actions againſt 
them on that account, and a b:4/ is thereupon brought to e/tabliſh 
the cuſtom, and to ſtay the proceedings in thoſe actions; if 
upon an iſſue directed in that cauſe to try the cuſtom, a verdift 
is found in favour of it, the defendant ſhall pay the coſts in 
equity as well as at law; for in this caſe the defendants at 
law were put under a neceſſity of bringing their bill to ſtop 
ſuch multiplicity of actions, and the bringing ſo many was 


3 Salk. 104. 
pl. 1. . C. 
according- 


Ys 


moſt vexatious. Barnard, Chan, Rep. 437. Paſch, 1741, 


Codrington v. England. 


(I) Coſts and Damages. In what Caſes. And 
what Coſts. Double or treble, 


I, JN wafle the plaintiff recovered his damages which were 

trebled, and his coſts to 10 marks, which were not 
trebled, quod mirum, that he recovered any coſts where 
treble damages are given by ſtatute, Br, Colts, pl, 11, cites 


5 H. 5. 13. 


action of waſte ; and Brooke ſays, it ſeems that this is the beſt law. Keil w. 
Irin. 13 H. 7. S. P. in B. R. by Fineux Ch. J. 


Br. Coſts, 

I, 6. cites 
9 H. 6. 66. 
pe judici- 
um, that a 
man ſhall 
not recover 
coſts in 
26. a. pl. 2. 


In an action of waſte againſt tenant for life, or years the plaintiff ſhall recover the place 
waſted, and treble damages given by Statute Glouceſter cap. 5. but no coſts, becauſe no action 


lay againſt them at the common law, but the action and damages are newly given 


; but againſt 
the guardian or tenant in dower &c. there the plaintilf ſhall recover treble damages and coſts alſo, 


for 
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for that an action lay againſt them at the common law, and for the waſte damages ſhall be re. 


coveted; and io ere all the books that ſcem prima facie to be at variance well reconciled. 


2 Init 289. 
In wafte, all the juſtices of B. R. held that the coſts ſhall be treble in this action, according to 
the rate of the damages, and not according to ihe rate of the waite taxed. Br. Colts, pl. 28. 


cues 5 E. 4. 27. 


2. In forcible entry the defendant pleated nit guilty, and found 
for the plaintiff, and damages taxed for the tort to 10/, and for 
co/is of the ſuit 51. and it was argued if he ſhall have coſ! 

becauſe in this cafe great damages, viz. treble damages are 
given by ſtatute z and after June Ch. J. awarded that the 
plaintiff recover his damages treble, which amounted to 104. 
as well for the damages which he had ſuſtained, as for the 
coſts of his ſuit; quod nota, And fo fee that the 5. for colts 
were not adjudged treble, but only the 107, and therefore it 
ſeems that this ſtands for all. Br, Coits, pl. 16, cites 14 . 
13. | 
In an ation 3. In forcible entry the plaintiff recovered treble damages 
8 and coſts, contrary in waſte; for there are no coſts; and per 
forcible Eu- Paſton, the reaſon is, inaſmuch as the ſtatute of forcible 
zry upon the entry gives ſo, but the ſtatute of waſte makes no mention of 


_ | colts, but only of treble damages; quod nota, Br, Colts, 
which gives pl. I2, Cites 19 H. © 32. 

treble da- | | 

mages, in this caſe the plaintiff ſhall recover his damages and his coſts to the treble, for that he 
ſhould have recovercd {ingle damages at the common law, and the ſtatute increaied them to treble, 


2 Init. 289. 
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ped _ 3 In forcible entry Icol, damages were given, and Sol. was 
* * For the tort, and 200. fer the caſis, and notwithſtanding that 
pio.--—1f treble damages are given by the ſtatute, yet he recovered coſts, 


on< recovers and all were treble, viz. 3001. for all, quod nota, Br, Coſts, 
in writ of 


foratle en- pl. 14. Cites 22 II. 6. 57. 


try upon ! ; 
the Statute 8 H. 6. by con or br dr/ault, he ſhall recover his treble coſts ; ſaid by the juſtices, 


Couldib. 12. at the end of pl. 12. Paicn. 28 Eliz. cites S. C. 


5. Aſſiſe againſt two of two manert, the ene was found a 
diſſeiſor with force of one manor, and the other acquitted of the 
diffeifin of this manor, but of the other manor he was found a 
difſerf-r, but not with farce, and the other was of this ac- 
quitted, and the c, were taxed to 20 l. and becauſe the coſts 
ought to be againit both, for they are entire, and againſt 
him who is found diſſeiſor with force, the coſts ſhall be treble 
as well as the damages, theretore their opinion was, that the 
20]. ſhall be adjudged aggin/t bah in common, and gol. over 
egainſt him who was found diſſeiſar with force, and ſo he re- 
covered 401. Br. Coſts, pl. 20. cites 12 E. 4. 1. 

6. In an action upon the Statute of 5 E. for hunting in 
his park, the ſtatute gives treble damages, It was the opinion 
of the juſtices, that notwithſtanding that the ſtatute gives 
treble damages, that the plaintiff ſhould have coſts alſo, 
4 Le. 39. pl. 98. Mich. 27 Eliz. B. R. Onion's Caſe, 

In 


Coſts, 13456 


In treſpaſs upon the Statute 8 H. 6. cap. . of forcible entry, 
the jury found damages 201; and 28. coſts, and the coſts 
were increaſed by the Court of C. B. to 20s. and the damages 
and coſts being trebled, he had judgment to recover 631. It 
was aſſigned for error, that the coſts aſſigned by the Court 
ought not to be trebled, but only thoſe coſts which the jury 
aſſeſſed, ſed non allocatur ; for all the precedents are other- 
wiſe; and judgment athrmed, Cro. E. 582. pl. 6. Mich. 39 
& 40 Eliz. B. R. | horoughgoold v. Scroggs. 

8. It was reſolved upon the Statute of 2 E. 6. that the 
ſtatute giving treble damages, the jury cannot give other 
damages, and that the jury cannot give coſts. Mo. 915. 
pl. 1294. 44 Eliz. Day v. peckvell. 


9. In an dien real, per/114/, a, mixt, where double and [ 246 ] 
treble &c. d cs oy given by any ſtatute, it has been con- Gilb. Hift. 
troverted ii: Looks, whether the demandant or plaintiff ſhall 22 


recover coſts, and whether the ſame thali be alſo doubled or New Abr. 
trebled, which doubt and variety of opinions has grown in 518. S. F. 
reſpect the right teaſon of the diverſity of the law in thoſe _— 
cates, has not been obſerved, which is, that whenſoever any Gilb, 
flatute does increaſe damages to the double or treble value &c. 

where dawages before were given, there the demandant or 

plaintiff {hall recover his double or treble damages and 

coſts alſo, and the coſts alſo as parce! of the damages ſhall be 

trebled, 2 Inſt. 289. 

10. Where damages double or treble are in an action newly 8. P. becauſe 

givn, where no damages were formerly recoverable, there the the pany 
demandant or plaintiff ſhall recover thoſe damages only, and ganz 
no coſts. 2 Inſt, 289. | — 


ſuch a new 
ſtatute has already given, and that is damages only, and the Statute of Glouceſter cannot o if 
to add coſts to what is given by a ſubſequent ſtatute, becauſe the new ſtatute muſt be couſtrued ſt 
from itſelf, which gives damages only, and therefore for the Court to give coſts in ſuch caſe, . 
would be to go beyond the intention of the legiſlature in that ſtatute. Gilb. Hiſt, of C. B. 216. i 
New Abr. 513. S. P. in totidem verbis. Hard. 152. Arg. S. P. 
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11. Upon the Statute 1 & 2 P. & M. for chaſing of diſtreſſes 
out of the hundred &c. whereby 51. is given and treble damages, 
the plaintiff ſhall recover no colts, becauſe this action and | | 
penalty is newly given, 2 Inſt. 289. * 

12. In aſſiſe for diſſeiſin done with force the plaintiff ſhall re- 9 
cover treble damages and his coſts alſo, becauſe at common | 
law the plaintiff ſhould recover damages and coſts in both 

caſes; for the Statute of 8 H. 6. cap. 9. is only an act of 
addition. Per Cur. 10 Rep. 116, b. Mich. 10 Jac. B. R. in i 
Pilford's Cale ſays, that with this agrees. 14 H. 6. 13, a. h 


; 19 H. 6. 32, 4. 22 H. 6. 37. a. 136-4. 1.4 tf. ML ll 

245, (C) | \| 
k 13. In caſe for two flanders ſpoken at ſeveral times, the Cro. J. 343- 9 
defendant pleaded not guilty ; the jury gave ſeparate damages, Laugh — . ll 


and intire colts, One of the flanders was not actionable, but ment at- Wl 
the other was, Judgment was not reverſed in the Exchequer firmed 


"A bs quoad part, | 
Chamber as to the words not actionable quoad the . n | 
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astore and affirmed for the other damages and intire coſts. Jenk, 
UC, . 

Powell J. 339. pl. 89. 12 Jac. Jacob v. Miles. 

ſaid he had 

known the Caſe of Jacob v. Mills denied to be law many a time, and that there are 20 reſolu- 

tions to the contrary, viz. if a remittitur be not entered for part, it will be bad for the whole ; 

for the judgment is of the whole ; and the Court were of all opinion, that if one of the declara- 

tious were ſuch on which no damages ought to be recovered, it would be bad. 7. 11 Mod, 

133. Hill. 1 Ann. B. R. S. C. cited and denied per Curiam. 11 Mod. 25. in pl. 2. 


Lat. 149. 14. W. ſues P. in the Spiritual Court for tithes of a dove-houſe. 
r, Car. P. upon ſuggeſtion had a prohibition, but he did not prove his 
atKinion ſuggeſiton within the b months, W. takes iſſue upon the ſuggeſ- 


v. Pacv, 


S. c. held tion, and it is found againſt him, and yet he prays co/ts by the 
according- ® Statute 2 Ed. 6. | cap. 13. ſ. 14.] for failure of proof within 


- {ire the 6 months, But by the Court adjudged, that he ſhall not 


the ſtatute have it, for he hath ſurceaſed his time to take advantage of 
zue, that he that, and he can never have a conſultation ; ergo, he ſhall 


— = wel not have double coits. Read the words of the ſtatute. Noy | 


and double 81. Whatlington v. Perry. 
coſts it the 
plaintiff in the prohibition does not prove his ſuggeſtion; but here he never can have a conſulta- 
tion, becauſe the matter is paſſed againſt him; but upon failure of proof he ſhould have prayed a 
conſultation, and then ſhould have double coſts, 

* Sce Tit, Prohibition (D. a. 2) pl. 1. and the notes there. 


S. P. But 15. Treble coſts on a judge's certificate were given 2 a col. 
had it been lector of the land-1ax, in an action brought againit him for diſ- 


e eee training for 20s, aſſeſſed by the Statute of x W. & M. Show, 

collateral . 8 5 

mattersonly 214. Paſch. 3 & 4 W. & MI. Willet v. Tidney. 

it might 

have been otherwiſe. Carth. 188. S. C.— 12 Mod. 6. S. C. the action was for money received to 

[ the plaintift's uſe ; the defendant juſtified as collector of the land- tax; it was urged, 
347 j that it is not matter concerning his office; for it may be for money received to his 

own uſe, or for overplus of diſtreſs not returned; and Holt Ch. J. inclined, that if the action 

was brought for overplus not returned, this does not touch his office, and he dos not uſe the 

ſtatute for defence ; but becauſe it was certified by the judge of aſſiſe that it was within the itatute, 


the defendant had treble colts. 


S. c. Skin. 16. In reſcous of diftreſs for rent, per 2 W. & M. cap. 5. 


> 4 pony * plaintiff ſhall recover treble coſts as well as treble damages, 


Pintold's for the damages are not given by the ſtatute, but increaſed, 
. that an action on the cafe lying for a reſcue at common law. 
fuck cc. 1 Salk. 205. pl. 2. Hill. 5 W. & M. Lawſon v. Story, 
being given | 

by the common law, and it was ruled that coſts de increments ſhall be treble alſo, and ſo upon de- 
bate it was ruled in C. B. in the Caſe of Sandys v. Child, affirmed here in a writ of error ; and 
though the Caſe in Rolls Coſts 317. be that the other is the more fure way, yet per Holt Ch. J. 
coſts de incremento are alſo double &c. in all caſes of officers &c,—— Carth. 321. S. C. reſolved 
after ſeveral debates. Ld. Raym. Rep. 19. S. C. adjudged; for the word (treble) ſhall be 
rcterred as well to the word colts as to the word damages. 


17. It is a rule, that in all caſes where damages and coſis are 
given at common law, and a penalty is adied by a flatute with 
double damages, that alfo draws double coſts, Carth. 297, Hull, 
5 W. & XI. in B. R. é c 

18. Debt fer the penalty for acting as a commiſſioner of the land- 


tax, not having 100 l. per aun, The plaintiff was nonſuited ; the 
defendant 
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defendant had his cofts taxed, and paid by the plaintiff, anda receipt 
given, Afterwards the defendant, apprehending that he was 
intitled to treble coſts, got the Judge who tried the cauſe to 
certify that he was an acting commiſſioner, whereupon he had 
treble colts taxed, and took the piaintiff in execution for non- 
payment of them; to ſet aſide which the Court was moved, 
and per tot. Cur, the defendant concluded himſelf by receiving 
Jingle cofts, and ſo the execution bad. MS. Rep. Mich, 5 Geo. 
B. R. Vincent v. Strode. 

19. Where damages were receverable at the time of making of New 2 
the Statute Glouceſter, there the plaintiff ſhall recover his cofts, f fe 
which is by the plain meaning of the ſtatute, which ſays, the verbis. 
plaintiff ſhall have coſts wherever he has damages; but if 
there are ſeveral iſſues found for the plaintiff, or againſt the 
defendant, intire cots are given upon the whale pleadings, for it 
is the whole charge the plaintiff was at, Gilb. Hiſt, of C. B. 

22% 


(K) To Officers and Miniſters of Juſtice. 
Where they are Defendants. 


t. 7 Fac. 1. 7. any action upon the caſe, treſpaſs, battery, or This ſtatuts 
cap. 5. 
juſtice of peace, mayor, or bailiff of a city, or tewn corporate, EY 
headborough, portreeve, con/table, tithingman, collector of ſub- juſtice of 
fidy of fifteenths, for any thing by them done by reaſon of their Prace.- 


offices, it ſhall be lawful for every ſuch juſtice of peace, or other — 


officer, and all others which in their aſſiſtance, or by their com- ny's Caſe.— 
mand, ſhall do any thing touching their offices, to plead their iſſue, _ "Ig 
Not Guilty; and if the verdict paſs with the defendant, or the — 
plaintiff become nonſuit, or ſuffer any diſcontinuance, the Judge, 

before whom the matter ſhall be tried, ſhall ailow the defendant 

double coſts. | 


2. The Court ſeemed of opinion, that a deputy-conflable is Mo. 845. 


within the Statute 7 Jac, cap. 5, becauſe he comes in right ones 


of the conſtable, and repreſents his perſon, and Coke Ch. J. ed, that a 
thought that an under-/heriſf is within this ſtatute, which deputy- 
Bridgman of counſel for the plaintiff agreed. Roll. Rep. 274, [ 348 
275. pl. 49. Mich, 13 Jac, B. R. Phelps v. Winſcombe. 3 


within the 
equity of 

the ſtatute es to pleading the general iſſue.— g Bulk. 77, 78. S. C. Doderidge ] held, that 
the ſtatute for double colts extended only to the conſtable, and are thereby given to him only: 
but Coke Ch. J. held e contra; but ſ at laſt] the whole Court agreed in opinion againſt the plaintiff, 
that the defendant, as deputy-coullable, may have the benefit of the ſaid ſtatute to have double 
coſts, but no judgment was given, the ſame being adjourned, and never moved again, but ended 
(as the Reporter ſays he heard) by agreement between the parties, perceiving which way the 
Court inclined in their opinions againſt the plaintiff, —This ſtatute extends to one who a, under 
the warr ant of a juſtice of peace, though he ig no officer, who did execute the warrant; and ſays, 
this ſeems to be warranted by the words in the ſtatute, viz. Any other who do' any thing b 
command of juſtices of peace, and other ofhcers therein named. Clayt. Rep. 54 pl. 93. Au 
Aſliſes, 13 Car, Coram Berkley J. Wenpenny's Cale, 
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alſe impriſonment, ſhail be brought againſt any — * 
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Jo. 305. pl. 


25. S. C 
according- 
ly; for the 
ſaid ſtatute 
does not 
extend to 
church- 
3 
thi 

of the 4 
fice in ec- 
cleſiaſtical 


Cauſes, —— 


ſuch benefit by the A 7 


Coſts, 


3. 21 Jac. 1. cap. 12. / 3. All churchwardens and perſons 
called ſwornmen executing the office of churchwardens, and all over« 
feers of the poor, and others which in their aſſiſtance, or by their 
command, fhall do any thing touching their offices, ſhall have 
Fac. 1. cap. 5. as if they had been 
named t herein, D INH 

4. Treſpaſs by huſband and wife for battery done to them 
both, ad damnum ipſorum, it was found that the defendant 
did it as con/tabl: in execution of his effice, and found for the de- 
fendant; he prayed double coſts, according to the Statute 
7 Fac. cap. 5, The baron and feme cannot join for a battery 
done to them both, and ſo the declaration and writ ill, yet 
it was adjudged, that he heing found Not — and what 
he did was as officer, ſhould, according to the ſtatute, have 


double colts. Cro. C. 175. pl. 20. Mich. 5 Car. in B. R. 


Heyler's Caſe. 
5. T. S. brought an action on the caſe againſt the church- 


wardens, for falſely and malicioufly preſenting in the Spiritual 
Court on a pretended fame of incontinency ; the churchwardens 
bad a verdict, and they moved for double colts, becauſe they 
were troubled for a matter concerning their office; but held 
not. to be within the Statute [21 Jac. cap. 12.] For the 
ſtatute intended only where they were vexed for temporal 
matters, Which they ſhall do by virtue of their office, and 
not for preſentments concerning matters of fame. Cro. C. 


285. pl. 31. Mich, 8 Car. B. R. Kercheval v. Smith. 


S. C. cited 12 Mod. 6. 


S. C. cited 


Show. 215. 


Arg. — 
S. C. cited 
Arg. 12 
Mod. 6. 
And Holt 
Ch. J. in- 
chned to 
that opi- 


6, Caſe, for that the plaintiffs were inhabitants, and poſ- 
ſeſſed of lands for years, in the pariſh of St. M. and liable to 
the payment of duties for the reparation of the ſaid church, 
and the defendant being conſtable of R. falſely repreſented, that 
they were inhabitants of the pariſh of R. and poſſeſſed of lands 
within the pariſh of R. and chargeable there for the payment of 
ſuch duties, which they were unduly compelled to pay. Upon Not 
Guilty found for the defendant, it was prayed upon the Statute 
7 Fac. cap. 5. that he might have double colts, Reſolved, 
the ſame was out of that ſtatute, but within the Statute of 
23 H. 8. which gives only ſingle coſts to the defendant, 
Cro. C. 467. pl. 5. Trin. 12 Car. in B. R. Stone v. Lin- 

ar, | 
- 7. On removal of an order to reimburſe an overſeer of thepoor 
in his expence about a ſuit for the pariſh, the Court conceived 
that coſts may be allowed upon a certierari, as in Haſlefoot's 
Caſe on remzval of order of a baſtard child, and per Cur. colts 
were allowed againſt the town of Barwick St. John. 2 Keb. 
500. pl. 63. Patch. 21 Car. B. R. Cuſſe v. Monke. 

8. E. brought an adtien againſt the collector of the king's tax, 
who brought it down to trial by proviſe, and there the plaintiff 


was nonſuit ; and now the detendant moved for colts in = plo. 
| | | Ote, 
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Note, the judge could not certify in this caſe that the defendant 
was ſued as colleftor, becauſe the plaintiff was nonſuit before evi- 
dence. Holt Ch. J. faid, it mutt appear then by affidavits, 
and there muſt he a ſpecial entry; quia ſuper examinationem 
apparet Cur, &c. Comb. 322. Patch, 7 W. 3. B. R. Sir 
Philip Egerton's Caſe. | 

9. The plaintiff having diſcontinued his action, which he 
brought againſt an «fficer, who juſtified as ſuch in the execution 
of his office, it was moved for double coſts upon the Statute 
4 Jac. 1, cap. 2. and a rule was made to ſhew cauſe, 2 Bar- 
nard. Rep. in B. R. 171. Trin. 5 Geo. 2. Anon. 


(L) In what Caſes there ſhall be full Coſts, or 
no more Coſts than Damages. 


1. 43 Eliz, cap. 6. P in aftions perſonal at IV-Amin/ter not The inten- 


. : tion of the 
2. being for any title or interoſt of lands, nor — 


concerning the freehold er inheritance of any lands, nor for any bat- x1;, was tg 
tery, it ſhall appear to the Judges, and jo ſignifird or ſet dawn by — all 
actions, 


the Juſtices before whom the fame all be tried, that the debt or ara - 
damages to be recovered therein ſhall not amount to 405. or above, delt or da- 


the Fudge ſhall nat award for ceſis to the plaintiff ary more than mage was 


the jum of the debt or damages ſo recovered /ball amount unto, but ran. - 
4, at their diſcretion. barons, or 


other County 


Courts, whereby they thought the profits of landlords would be encreaſed, and the coſts of de- 
fendants Giminithed ; but the ſtatute failed of eflecting that purpoſe, becauſe they do not put it 
merely upon the damages given by the jury under 408. for indeed that would have been hard, 
where the jury gave too little damages, to have puniſhed the plaintiff with the lols of his coſts, 
therefore they put it, that the judge mult certify the damages proved were not above 408. in 
:pprobation of the verdict; but the judges thought it extremely hard to certify in order to make 
Plaintiffs loſe the coſts where they had not prevailed, unleſs the action were excec ding imperti- 
nent and vexatious. Gilb. Hiſt. of C. B. 213, 214. — New Abr. 312. S. P. in totidem verbis. 
No doubt but this ſtatute was intended to bring back all pc rſonal actions, but proved in- 
eflectual; for as it was worded, it did not take away coſts de incremento from the Courts of Weſt= 
minſter if the damages were under 40s. but they only gave liberty to the judge, Where damages 
were under 40s. to certify againſt the plaintiff having coits, unleſs in cafe of battery, or where 
title of ircehold or inheritance came in queſtion; but becaufe it was hard, that when a man had 
allerted his right, he ſhould pay colts for it, and that if one injured another under the value of 
408. that he thould not be redreſſed in the King's Courts, they never uſed this power of certify- 
ing; but thus it ſtood till the Statute of 22 & 23 Car. 2. cap. 9. G:lb. Hiſt, ot C. B. 211.—Gilb, 
Equ, Rep. 195. Hill. 12 Geo. in the Exchequer in Caſe of Reeve v. Butler, S. P. and Ibid. 196. 
Marg. is a note, that the Ch. Baron faid, that he could find no precedent ot any certificate pur- 
ſuant to the ſtatute in any of the books of entries, Ihe interpretation of the Statute of Glouceſter 
was, that thou the jury was to ſettle tie coſts of the legal proceedings, becauſe theſe were mat- 
ters of law to which the jury could not anſwer; and thus it ſtood till 43, Eliz. cap. 6. [S. 2.] 
prout ſupra. Gilo. Equ. Rep. 195. Hill. 12 Geo. in the Exchequer in Caſe of Rerve v. 
Burtze. And fays, that this ſtatute is pretty darkly penned, and therefore he belicves it had 
very little or no cilect. p 


2. 21 Fac. cap. 16. /. 6. In attims upon the caſe for flan- This ſtatute 


* i . under 405. the is a direct 
ous words in any Cour t, if the jury aſſeſs damages under 4. repeal of the 


plaintiff ſhall recover only ſo much coſts as the damages fo affefſed et. of 


ſhall amount unto, without any increaſe of the ſame. Gtouce br 
quad theſe 


ations of ſlander, where there were no more coſts than damages; and it takes away theſe 
colts de incremento by exprefs and poſitive words; per Lord Ch. B. Gilbert, Gilb, Equ. Rep. 
1965. Hill. 12 Geo, in the Exchequer, in Caſe of Reeves v. Butler. 
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S. C. cited 
Cro. C. 30. 


Colts, 


3. Nota, Mich. 5 Car. C. B. it was ſaid by Richardſon to 
be the reſolution of all the Juſtices of B. R. and C. B. that in 
an action upon the caſe for ſlander, though the Court are bound 
by 21 Fac. cap. 16. and cannot encreale the coſts where the 
damages are under 408. yet the jury are not bound by that 
ſtatute, and therefore they may give 101. coſts where they 
give but 10d. damages. 1 Salk. 207. in Cale of Brown v, 
Gibbons. | 

4. Action, for that the defendant falſely and maliciouſly 
ſpake theſe words of the plaintitt, viz. that the plaintiff com- 
mitted fel:ny, and procured him to be arreſted for felony, and to 
be impriſoned for three days, and was found againſt the de- 
fendant generally, and damages to 208. it was prayed, upon 
the Statute of 21 Jac. that he might have no more coſts than 
damages, the damages being under 40s, But reſolved, that 
this caſe was out of the ftatute, and full coſts were awarded 
to the plaintiff, Cro. C. 307. pl. 7. Hill. 9 Car, B. R. Bli- 
zard v. Barns. ä 

5. Action for calling him thief, and procuring him to be in- 
dicted and imprijened for felony, until he was acquitted; upon 
Not Guilty found for the plaintiff, and 10s. damages, it was 
moved upon the Statute of 21 Jac, cap. 16. that plaintiff 
ſhould have but 10s. for coſts. he Court conceived, that 
becauſe this is not an action for words only, but alfo an 
action upon the caſe, in the nature of a conſpiracy, and the 
defendant is found guilty of both, the defendant ſhall have 
Judgment for his ordinary coſts, and that it is out of the 
ſtatute. Cro. C. 163. pl. 5. Mich. 15 Car, B. R. Topſal v. 
Edwards. 

6. 21 Jac. cap. 16. which prohibits more coſts than da- 
mages in caſe for words, if the jury give under 40s. damages, 


does not extend to Courts Baron; tor it it were, this act would 


; Mod. 129. 
. C. and 
the Court 
agreed to 
the diſter- 
ence bee 
twren an 


uon lor 


totally take away their power of giving coſts de incremento 
in ſuch caſes to more than 408. for the jury there can in no 
caſes give damages beyond 39s. 11d. (for if they do fo the 
Court will have no juriſdiction in the cauſe) and conſe— 
quently the Court in no ſuch caſe could give coſts de incre- 
mento above 40s. which was never the intent of the act; bu: 
this act ought to be intended of courts, in which the jury 
may, if they pleaſe, give more than 408. damages; but in 
Courts Baron they cannot; and by Wright Serjeant (who 
was not concerned in the cauſe as counſel) cs de increments, 
according as the caſe requires, are given in all Courts Baron in 
England, notwithſtanding the Act of Jac. 1. Lord Raym. 
Rep. 181, 182. Paſch, 9 W. 3. C. B. Littlewood v. Smith. 
7. Caſe for fanderous words ſpoken of his * that ſe was 
a whore, per quod he loft ſuch and ſuch cuſtomers; damages 
under 40s, This is not within the ſtatute; for it is not the 
words, but the ſpecial damage, which is the cauſe of action 
in this caſe, and upon evidence it is not ſufficient to prove 
the words, but the ſpecial damage alſo; for the 3 7 
| bring 
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bring this action alone. So in an action for ſlandering his words ac- 
title, the plaintiff ſhall have his full coſts. 1 Salk. 206, pl, Venable in 


; — themſclves, 
5. Hill, 1 Ann. B. R. Brown v. Gibbons, and by rea- 


ſon of conſequential damage. 


8. Caſe for ſcandalous words, and that the defendant procured Ibid. the 
the plaintiff to be arreſted for felony, and the jury gave 15, da Court ſaid, 
mages. It was ſaid, that if a /eparate fat be laid in aggrava- — he nn 
tian, and as a conſequence of ſpeaking the words, it might be ; G 
doubtful whether full coſts ought to be allowed. The Court Pizron v. 
inclined, that the plaintiff ſhould have full coſts, 8 Mod, An. 


| "Ti - 11; : TON, this 
371, 372. Trin. 11 Geo. Phillips v. Fiſh, very poll 
was debat- 
ed (viz.), whether a fact laid hy way of aggravation, which was only a conſequence of ſpeaking 
the words, ſhould bring it out of the itatute, and entitle the plaintiff to full coſts; and reſolved, 
that where the thing laid in the declaration by way of aggravation would beer an action of itſelf, 
independent of the words &c. in ſuch cafe full coſts ſhould be given; and that it is the conſtant 
difference in ſuch caſes, that where the tor, Jum are the very giſt of the action, though other 
things are laid by way of aggravation, there ſhall be no move coſts than dimages, for the jury in ſuch 
cafe can have no conſideration in giving their verdict what was lad by way of aggra- ; 
vation: but rf the attion was founded on ſpecial damages, there the whole ſhould be [ 351 ] 
» ner their confideration, | 


9. In an action for words brought by the plaintiff againſt zu, per 
the defendant, the plaintiff ſet out in his declaration, that he Cur. where 
was a houſe- ſmith by trade, and that the defendant tpoke the _ _— 
words of him (wh:ch words were actionable in themſelves), and tonable, but 
by reaſon of the ſpeaking which wards, the plaintiff had loft ſeveral the action is 
cuſlamers, naming them particularly &c. te his damage of lool. — 
On the general iſſue pleaded, the jury found for the plaintiff. feecial da- 
and gave him only 5s. damages. The Court directed the m4g*s the 
plaintiff ſhould have no more coſts than damages. 2 Lord — 


Raym, Rep. 1588, 1589. Trin. 5 & 6 Geo. 2. B. R. Bury upon ac- 


v. ogy count of 
3 3 EOS Op” . 1 the words, 
10. In an action for words importing felony, as he flole my ine line 


hens Sc. and laid by the way of aggravation of damages, and that (yall have 


he carried him before a juſtice of peace, and cauſed him to be im. full colts 
ge ro of jo fe though the 


priſoned &c, The jury gave under 40s. damages, and yet > 
after ſeveral motions in court, Trin. 11 Geo. 1. B. R. the are under 
Court made a rule, that the plaintiff ſhould have full coſts 49s. for it 


is not the 


Lord Raym. Rep. 1588. Arg. cites it as the Cafe of Phillips 7 "9 7, 
and Fiſh, and Carter and Fiſh | the ſpecial 


damage is 

the cauſe of the ation, and cites 1 Salk. 206. Brown v. Gibbons; but where the words 8 Ace 
tionable of themſelves, as in the prefent calc, and ſpecial damages are laid by way of aggravation, 
and damages are undet 49s. there ſhall be no more coſts than damages, for that is properly an 
action for words within the Statute of 21 Jac. cap. 16. and as to the caſes cited of Cax TER v, 
Frsu, and PuIEIUirs v. From, upon conſidering that declaration the Court held, that as it was. 
laid, it was not barely laid in aggravation of damages, but was a diſtinct cauſe of action, import- 
ing crimen feloniæ ei impoſuit, and therefore the plaintiſf thete had full coſls. 8 Mod. 371, 
372. Phillips v. Fiſh, S. C. & S. P. the Court {aid, that the action in this caſe was founded on 
the words ſpoken, and that the procuring the plaintiſt to be arreſted for felony is laid in a dif- 
ferent count, and the defendant is ſound guilty generally, and therefore the Court inclined that 
the plaintiff ſhould have full cots. | 


11. 22 & 23 Car. 2. cap. 9% 136. (149.) Enacts, that This ſtatute 
for making the Statute of 43 Eliz. cap, 6. more effectual, — 
DU 2 that 


- a 


— 


| 


— p wy 4 = 
* — ae — 


— 


—  -_———_— 


r 


i 

1 
in, 

hl 


351 Coſts, 


the Statute . 1 | 
e ee, f that ix all actions of treſpaſs, aſſault, and battery, aud other per- 


ter, fora Jonal actions wherem the Fudge at the trial ſhall nit find and cer- 
feerste cane tify under his hand upon the back of the record, that an aſſault 


3 and battery was ſufficiently proved, or thai the freebold or title of 


emtd:cotion ; Ihe land mentioned in the declaration was chiefly in queſtion Sc. if 
_ 3 the jury find the damages under 408. plaintiff hall not recover more 
ore the 
judges con- - 6 
- Wag it, The judgment ſhall be void, ond the defendant Sc. may have an 
that the dien agarmft the plaintiff fer ſuch vexatious fuits, and recader 
Say = bs damages and cots of ſuch his ſuit, in any of the Courts at / Ve/t- 
ought fill Munter. 
to ariſe in 
al ſuch pen ſonal actions, where the judge's certificate s not neceſſary in order to the obtaining 
of cots, and that was nut only by the ttatute in two cates, where treſpaſs was dune to the tres 
hold, or ts things fixed to the freehold, and the damages under 40. and in battery, where the 
Camages were under ſuch lum. Gib. Halt. of C. B. 212. , 
Therefore, ut the defendant juſtiſied by any thing that brought the title of the land in queſtion 
upon the record, there the judge ſhall not certity in order to iutitle the plainti:t 10 his colts, for 
it w2s not a case within the ftatute. 2dly, If it was an aion of trover, or tretpaſs de boms 
ſporratu of goods and chattels not xd to the frechold, it was out of the ſtatute, and no certi- 
ncate neceſſary to intitle the plaint to lis colts, and therefore the plaintift had colts de incie- 
ments on the Statute of Glouceſtet. So gdly, It an aftion of treſpaſs to the treehold, and an 
ac t: on of ti ſpaſi de boms a potatis were pined, and the plaintiff recovered in general upon both. 
counts, he had no necd of a certificate to obtain his coſts; and theretore colts de incremento 
wen upon the Statute of Glouceſtetr. Gilb, Hiſt. of C. B. 212. 

This conilraction of the judges of the Statute of King Charles, ſeems to be very right from tlie 
8 & q W. 3. p. 11. for the inconvenience was found, that the people did treſpais upon their 
n<tghbours, yet not fo as 19 the value of 405. and ſo they could have no redrefs at the Courts ot 
Weitminiter without loſng their cotts in ſuch actions, and theretore by that ſtatute a third manuci 
of certificate was grien, G:lb, Hill. of C. B. 213, | 


D 352 ] 12. In treſpaſs of breatins of his net, the defendant pleaded 
Not Guilty, and evidence is for @ piſcary ; Winnington prayed 
full coſts on 23 Car, 2. cap. 9. . 149. but the iſſue being 
Not Guilty, and ns title in the declaration, nor certified by the 
Judge of Aſſiſe that title was in queſtion, the Court refuſed 
to give more colts than damages, 3 Keb. 121. Hill. 24 Car. 2, 
B. R. Pembroke (Earl of) v. Weſtall. 

13. In an action upon the caſe = common, Peachell prayed 
reſtitution of coſts, there being but 1d. damage, and being 
no certificate on the trial, that the title was in queſtion, ſed 
non allocatur; for per Curiam, it has been reſolved, by the 
major part of the Juſtices of England, that the Statute 23 
Car. 2. cap. 9. 1. 149. extends only to treſpaſs, and afſaulr 
and battery, and not to action upon the cale or aſſumpſits, 
or ſuch like; which the Court now agreed, and denied re- 


ſtitution, the rather here, becauſe the title muſt be in queſ- 


tion. 3 Keb. 31. pl. 5g. Paſch. 24 Car. 2. B. R. Brown v. 
Taylor. | 
14. In ſpecial action upon the caſe for battery of ſervants, 
fer quod ſervitium aniſit; Barwell prayed coſts without the 
Judges ſigning the poſtea, that the battery was well proved; 
and per Curiam it was granted in B. R. on 23 Car, 2. cap. 9. 
. 149. 3 Keb. 134. pl. 27. Trin. 25 Car. 2. Peck v. 
15. In treſpaſs Y taking the plaintiff*s bull, on verdict for 
the plaintiff 25s. damages. Tremain praved full coſts, where- 
upon 


co/ts than demages Cc. and ij any more cells ſhall be awarded, 


co * 
rr 71— i WD 


te 
Pe 
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upon it was referred to the ſecondary to confer with the pro- 


thonotaries of C. B. and on their report per Cur. no coſts 
{hall be allowed; and colts was denied, 3 Keb. 247. pl. 68. 


Mich. 25 Car. 2. B. R. Claxton v. Laws. 


16. An ain brought 7n an inferior court for an aſſault and 
battery, was moved into B. N. and upon the trial the jury gave 
65. 8 d. damages, and 40s. ceſts, and the judge before whom 
it was tried certified, that the aj/ault was fufficiently proved. 

The queſtion was, whether or no in this caſe the plaintiff 
ſhould recover any more cofts than damages? and 3 points 
were moved, iſt, Whether or no the judge had ſufficient] 
certified, becauſe it was that the aflau}t (and nt the aſſault 
and battery) was ſufficiently proved. 2dly, Whether or no, 
if the coſts and damages given by the jury, exceed 40s. it 
ſhall be within the act? 3dly, Whether an action commenced 
in an inferior court originally, and afterwards removed hither, 
mall be within the act; and as to this point the Reporter fays 
he was told, that the Judges of C. B. had adjudged, that it 
was, as to this, all one as it an action began here. 4thhr, 
The Reporter ſays he was told, that the Judges at Serjeant's 
Inn had differed in their opinions, whether or no actions of 
the caſe were within the act; but the opinions of moſt were, 
that they were not, nor none but thoſe named, viz. Trefpats 
and battery. Freem. Rep. 365, 366. pl. 467. Palch. 1674. 
Hamond v, Rockwood, 

17. An action of treſpaſs was brought quod domum fregit, 
and bona aſpertavit, and as to the domum freg t the defendant was 
found Not Guilty, but to the taking arvay the grads, Guilty, and 
damages aſſeſſed to 15s. The queſtion was, whether he ſhould 
have any more coſts than damages, in as much as being found 
Not Guilty as to the domum tregit, it is now no more than if he 
had brought an action of trover for the goods, and that had 
not been within the ſtatute; and a precedent was cited in C. B. 
where it was held, that the plaintiff ſhould have his full 
coſts ; ſed adviſare vult Cur, and fo it was held here after- 
wards, Freem. Rep, 394. pl. 511. Trin. 1675, B. R. Anon. 

8. In an afjault and battery the caſe upon the evidence was » Lev. 102. 
this, the defendant drew a ſword, and wald it in a menacing 8 Vo 
manner againſt the plaint'f, but did not truch him, ſo the jury ede be 
were ordered to find him guilty as to the aſſault, but not of S. C. re- 
the battery; and the opinion of the Court was, that the plain- | 353 } 
tiff was to have no more colts than damages, for the new act folved ac- 


excepts actions of ailault and battery, ſo that both muſt be _—— 


proved, Vent. 256, Paſch. 26 Car. 2. B. R. Anon. porter ſays 
| that he 
heard, ————3 Keb. 335. pl. 38. Smith v. Hadome, S. C. the Court conceived, that he can 


have no more colts than damages, and that the ſtatute dots not extend to the increaſed coſts; but 
the court may give judgment fox what damages the jury tax, though only the aſſault be certified. 


19, North Ch. J. ſaid, this ſtatute was made with reſpect 

to the Statute of 43 Eliz. cap. 6. for there it is provided in 

perſonal actions, if the debt or damage is under 408. &c. the 
CEO Dd 3 Judge = 


r ad emen 
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Tudge may mark the poſtea, and the plaintiff ſhall recover 
no more colts than damages, but there zre/paſs and battery are 
excep*ed, and then this ſtatute provides in thoſe caſes only; 
the d. Hrence is upin the 4 3 EE. the party Hall have.his ordi- 
_ rary ceſts, unleſs the Judge certify | leſs; | but upon this laſi ſtatute 
in treſpaſs and battery, when leſs than 40s, 15 given, the party 
all not have orainary ces, unieſs the Judge do certify; and he 
ſaid it was held by the Judges, that tuch perſona} actions, 
which did not bring the title ct the land in queſtion, were 
not within this ſtatute, except battery, and therefore he held 
the principal caſe, being an action upon the caje by a com- 
moner, could not poſſibly bring the title of the land in queſ- 
tion; and betlides, the ſtatute was made to prevent ſuits for 
petty treſpaſſes. Freem. Rep. 214. pl. 222, Mich. 1676. in 
Caſe of Styleman v. Patrick, 
2 Lev. 12% 20, Treſpaſs in the Palace Curt; the cauſe was removed into 
+ nag B. R. by the @fendant, and the jury having given 158 da- 
B.R. Gravel Mages, the queition was, upon the Statute 22 & 23 Car, 2. 
v. Scuda- cap. 9, whether the plaintiff ſhould have no more cotts than 
e damages; et per Cur. the cauſe being removed by the defend— 
thoughtif ant, the pluinnff ſhalt have mere caſis, but not if it had been 
reaſonable removed by tlie plaintiff, for fo he might be more vexatious. 
_ Salk. 115. Pl. 9. | 
ſhould have 3 * P 9 
more coſts ; 
the cauſe being removed by the defendant ; but not adjudged ; but it being ſaid to have been fo 
ruled in C. B. the Court ſaid they would adviſe with the Juitices of C. B. ſo that the ſame rule 
might be in both Courts, 


Freem. 21, Caſe for eating of bis graſs with ſheep, fo that he could 


— not in tam ompio modo enjoy his commen & c. "his is not within 
S. C the 43 Eliz, for it is not a frivolous action, becauſe a little da- 


jury gave mage to one commoner, and fo to 20, may in the whole make 


108. da- 2 : SE — 2 f : . N 
mages, and it a grea wrong; and if it was trivolous, the judge of Aſſiſe 
gos. coſts, Might mark it to be ſuch, and though a title is here ſet forth 


and North to his common, yet the title of land cannot come in queſ— 
. tion, and ſo not be certified as in cafes of treſpaſs, neither is 
and Scroggs there any need of a certificate, if it appears by the pleading 


conceive, that the title of the land is in queſtion. 2 Mod, 141. Mich. 


that this 7 » : 
d nor 28 Car. 2. C. B. Styleman v. Patrick, 
within the 

Statute 22 & 23 Car. 2. but Atkins J. e contra; for though the title of the land could not come 
in queſtion, yet common 15 concerning land, and a man may have frethold in it. North Ch. J. 
1 d, that here it appears his title was in queſtion, for he muſt prove his tule in evidence, as it is 
alledged in the declaration, and they all agreed, that where it appears by the record that a title 
*in queſtion, there is no need of the certificate of the Judge; but per Atkins, it may be the de- 
fendant would confeſs his title upon the trial. and then it would not be in queſtion ; but, accord- 
ing tothe opinion of the other three, the plainuft had his ordinary cots, 


a Show. 28. 22. In treſpaſs for entering his cliſe &c, the defendant jufti- 
1— fied for a way &c. the plaintiff replied that the defendant was 
8. C. cited guilty exira viam, upon which they were at iflue, and the 
dy Lord Ch. plaintiff had a verdict ; the queſtion was, whether he ſhould 
E Gilber. have no more coſts than damages; adjudged he ſhall have 


[ 5 1 full coſts, becauſę the titie la the woy appears an record (ve) 


Rep. 193, 
2199. 


"'Þ, 


| Colts, 
of what extent it is, viz, fo —_—_ in breadth &c, 2 Lev. 


er v. Finch. 


234. Mich. 30 Car. 2. B. R. 
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23. In an action of zreſpaſs, ugon Not Guilty, at the aſſizes 


in Suffolk, a verdicl was found for the plaintiff, and 105. da- 
mages, and 40s. ceſis, and judgment entered accordingly; and an 
action of debt was brought upon the judgment, and the de- 
fendant pleaded ſpecially the Statute 22 & 23 Car. 2. cap. . 
againſt recovering more coſts than damages (where the damages 
are under 495.) in treſpaſs, unleſs certified by the Fudge that the 


title was chiefly in queſtion, the words of the ſtatute being, If 


any more colts in ſuch action ſhall be awarded, the judgment 
ſhall be void, To which the plaintiff demurred, and the plea 
was held inſufficient ; becauſe the verdict was for 40s. colts, 
and not coſts increaſed by an award of the Court. If the 
judgment were erroneous, yet it was hard to make it avoid- 
able by plea, notwithſtanding that the words of the ſtatute 
are, ſhall be void. 2 Vent. 36. Trin. 33 Car. 2. C. B. Page 
v. Kirke. 


24. Treſpaſs vi et armis for finging d;wn certain falls of 2 Jo. 292. 


the plaintiff in the mar#et place of H. It was reſolved per tot. 
Cur. that the plaintiff ſhould have his ordinary coſts, be 
cauſe the ſtatute ſhall be intended to reach to ſuch action 
only in which the freehold may apparently come in debate, 
and this action is not quare clauſum fregit, but only for de- 
ſtroying a chattel, and the treehold cannot come in debate, 
any more than if a man ſhould take his ſword out and run a 
coach-horſe through the guts, whereby he died, and the 
owner ſhall bring treſpaſs vi et armis, and recover under 
408. damages, yet he thall have his full colts. Raym. 487, 
488. Hill. 34 & 35 Car. 2. B. R. Smith v. Batterton. 


S. C. reſolv- 
ed that the 
ſtatute does 
not extend 
to this caſe, 
or other 
like treſpaſs 
of goods, — 
Skinn. 100. 
pl. 1 7. S. . 
the Court 
ordered the 
party full 
coſts; and 
Saunders 
Ch. J. ſaid, 


that a Stall is no part of the freehold. — 2 Show. 258 pl. 265. S. C. held accordingly. and, if 
the ſtall had been annexed to the freehold, yet if carrned away it would be likewiſe out of the 


act; and in ſuch caſes, where it appears in the record, the poſtea need not be marked. 
S. C. cited by Ld. Ch. B. Gilbert, Gilb. Equ. Rep. 


6, C. cited 3 Mod. 40. 


Statute of 22 & 23 Car, 2, Mr. Pollexfen moved for coſts, 
alleging that this act doth not extend to all treſpaſſes, but 
only to ſuch where the freehold of the land is in queſtion; if 
the action had been for a treſpaſs in breaking his cloſe, and 
damages given under 40s, there might not have been full 
coſts, but here is another count for 5 the cattle of 
which the defendant is found guilty, and therefore mult have 
his coſts; the plaintiff had ordinary coſts, 3 Mod. 39, 40, 

Hill. 35 Car. 2. B. K. Barnes v. Edgard. 
26. In an action of treſpaſs quare clauſum fregit, and putting 
Rakes upon his ground, it was held, that this was within the 
late ſtatute, which enacts, that the plaintiff ſhall recover no 
Dd 4 more 


198, 


by 1.d Ch. 


S. C. cited 
per Cur. 
Comyns's 
Rep. 19. 


_-— Colts. 


Mich. 8 W. more coſts than damages: but if any thing had 1 taken 
gr n away (of how little value ſerver) it had not been within the 
Lately v. ftatute, 2 Vent. 48. Trin. 1 W. & M. in C. B. Anon. 


Fry, which 

was tre{pals quære clauſum fregit, & blada ſua bidem creſcent. ſuccidit & aſportavit. The jury, 
as to the breaking of the cloſe, and cutting of the corn in the blade, found the defendant guilty, 
bu: as to the carrying away not guilty but where it does not appear that the treipals was commuted 
under pretence e of ti 15 or that any thing was carried away, there we cannot make a cout ruction 
contrary to he expreſs words of the act of parliament, 


[ 355 ] 27. Treſpaſs guare clarſum fregit, and declared ef divers other 
trejpaſſes. The defendant pleaded Not Guilty as to the clan» 
ſum fregit, and juſtified as to the other treſpaſſes, which upon 
the iſſue was "Raney for the detendant, and as to the ng (an 
fregit it was fund for th: plaint F. The Court held it a clear 
caſe within the late ſtatute, that the plaintiff ſhoutd have no 
more coſts than damages, the damages being under 408. 
2 Vent. 180. Trin. 2 W. & VI. in C. B. Anon. 


858 7 28. In an action of trelpals, quare clauſum fregit, and dig- 
Hill. 12 ging up ard carrying away of his trees, It appears upon the 
Geo, 1. ge 4dence, that the defendant had entered into the plaintitt's 


F. C. cit 
2 4 * cloſe, and arg, d %. ſeve ral roots ef his trees, and removed them 


B. Gilbert, 79 @ place on the ſame ground, abut tio yards diſtance N. Pol- 
and (Gd, lexken, Ch, J. and Rokeby (Powell abſent) were of opinion, 
mam) that the plaintiff was to have full coſts, becauſe the roots 
him, that Were carried from the place where they were digged, though 
Trin. 11 not removed off from the ground; Ventris conceived that 


Geo. 1. the : 
Cont of the taking of the roots, and Jaying them a little way off in 


C. B. donbi- the fame man's ground, could not be taken as an aſportavit, 


ed of this but by the _—_— of the other two the plaintiff had his 
caſe in full coſts. 2 Vent. 215,5 216. Mich. 2 W. & XI. in e. B. 


Vent. 215. 

But they Anon. 

azrecd, that 

1f any thing was carried off from the grounds, though of never ſo little value, it would be an af. 
Port 21 it; tor the words abcariavit, & alportavit, in declarations, means ſuch a carrying as amounts 
to a coin erſion to the defendent's ule. 


29. In an action of treſpaſs guare clauſum fregit, where as 
to ſome part there was N Guilty pleaded, and as to the other a 
ſpecial juſtification, and a werditt upon the general iſſue for the 
plaintiff, and the ſpecial iſſue for the defendant. The Court 
took this to be within the late ſtatute for the plaintiff to have 
no more colts than damages, becauſe the iſſue upon the matter 
ſpecially pleaded, was found for the defendant, and fo the 
ſame thing if the general iſſue had heen only pleaded, and 
found for the plaintiff, 2 Vent. 195. Trin. 2 W. & M. in 
C. B. Anon. 
5. C. cited 30. Debt for a penalty of 201. brought by the corporation qui 
mew . tam &c. upen a private att of parliament concerning the New 
cordingly. River water brought to Plymouth; the action was brought 
Sina. 368. againſt Collins for diverting the water-courle contrary to the 
Wu u, ſtatute, Upon Nil Debet pleaded, the plaintiffs had a ver- 


Mich 5 W, 
& M. in dict at the aſſizes and the queſtion now was, whether they 


B. R. | ſhould 


Coſts, - 


Niould have coſts upon a recovery on this new and penal 
ſtatute * and after deliberation it was held per tot. Cur. the 
plaintiffs ſhall have colts, becauſe here was a certain penalty 
given to certain perſons, and fo within the rule for coſts ; but 
it is otherwiſe where the penalty is uncertain, or where it is 
given to common informer ; and fo it was adjudged upon a 
recovery on a private act of parliament, between the Cor- 
PORATION OF CUTLERS V.. RUSLIN, that the plaintiffs 
ſhould have coſts, becauſe the penalty was given to a certain 
perſon; but it is otherwiſe where given to an informer. 
Carth. 230, 231, Paſch. 4 W. & M. in B. R. Plymouth (Cor- 
poration of) v. Collings. 8 | 
31. Treſpaſs &c. Herbam depaſcendo & ſolum & fundum ca- 
rucis ſubvertendo & in ſolo fedenda & cum terra inde projecta 
aque curſum ſuum obſtupand. per quod clauſum ſuum inundat. fuit 
&c, Upon Not Guilty pleaded the plaintiff had a verdict, 
and 2d. damages; and the ſecondary retuling to tax any coſts 
more than the damages, it was moved now, that the plain- 
tiff might have full coſts, as in other caſes, and per Cur, 
upon view of the ſtatute, the plaintiff ſhall not have full 
colts in this caſe, tor that it was within the very words of 
the reſtraining clauſe, which allows no more coſts than da- 
mages, if the damages are under 40s. quod nota, Carth, 
224, 225. Paſch. 4 W. & M. in B. R. Laver v. Hobbs, 2 
32, Treſpaſs for chaſing his ſheep, and that he (the defend- \ 356 ] 
ant) aa lota ignota eos abduxit & elongavit; after a, verdict for 
the plaintiff, and 2d. damages, he had his full coſts upon a 
motion, principally upon the word abdux:t, which is the ſame 
in ſignification with aſportavit. Carth, 225. cites Hill. 
5 W. 3. Cole hurſt v. Hayes. 
33. In an action of treſpaſs ſeveraꝭ treſpaſſes were let forth, 
and the detendant was found Net Guilty as 79 all but one, which 
was pedibus ambulanic, and the damages 58. and no more, 
"This cauſe began originally in an inferior court, and was re- 
moved hither; and the Court allowed tull coits, though the 
damages were fo ſmall; quod nota. 4 Mod. 378. Hill. 6 W. 
& VI. in B. R. Roop v. Scritch. 
34. Treſpaſs for entering his cloſe, and cutting and carrying Comb. 39g. 
away his corn; upon Not Guilty pleaded, the defendant is — 
bund guilty of all the treſpaſs, but carrying away the corn, en 
and as to this he is found Not Guilty ; and it was moved to 1 Salk. 
have full coſts, becauſe otherwiſe a man might come and de- 493; 4. 4. 
a a S. C. adjor- 
ttroy fruit-trees and flowers in a garden, and do damage to a natur. But 
great value; yet upon treſpaſs brought, the defendant could Holt ch. J. 
not inſiſt upon any right, but plead Not Guilty, and the — wor 
plaintitf ſhall have Tbſts only according to the damage, and — = 
the aft did not intend ſuch wilful treſpaſſes, but only caſual done cla- 
treſpaſſas; as the riding over a cloſe in hunting &c. and 3 
ſeveral caſes were cited, wherein ſuch deſigned and voluntary de — . 
treſpaſſes, though nothing be carried away, yet full coſts cone in gueſe 
were given; but notwithitanding all this that was ſaid, the gi — 


ſhall be full 
Court o. 
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5 Mod. 315. 
Blanchly v. 
Fry S. C. 
ad jornatur. 


not appear. 


Coſts, 
Court ſeemed ſtrongly to incline e contra, & adviſare vult; 
but the Court agreed, that F he had carried away, though not 
out of the premiſſes, tull coſts ſhould have been given. Skin, 
666. pl. 4. Mich, 8 W. 3. B. R. Blichley v. Fly. 

35. Treſpaſs for a coſe broken &c. Upon Not Guilty 
pleaded, the Niſi Prius roll was carried to the affizes to be 
tried, and there, by conſent of the parties, the jury had the 
view, and the trial was put off to the next aſſizes, and then 
the iſſue was tried, and a verdict for the plaintiff, and 10s. 
damages; and the queſtion was in C. B. whether the plain- 
tiff ſhould have more coſts than damages, for the Judge had 
made no certificate that the title came in queſtion ; and re- 
ſolved per Cur. the plaintiff ſhould have full coſts; for it ap- 
pears nen the record, that the view was granted, but the view 


cannot be granted unleſs where the title comes in queſtion, 


357 J 


and therefore the granting of the view amounts to à certificate, 
that the title came in queſtian; and by all the prothonotaries, it 
is always the practice to give full coſts where the view is 
granted. Lord Ray m. Rep. 76, 77. Paſch. 8 W. 3. Kemp- 
ſter v. Deacon. 

30. IJhough the damages are under 405. in an action removed 
out of an inferior court by habeas corpus, yet the plaintiff ſhall 
have full ceſts, and it is not within 22 & 23 Car, 2, cap. 9. 
Lord Raym, Rep. 395. Mich. 10 W. 3. B. R. Canterbury 
Archbiſhop v. Fuller. | 

37. In an action of treſpaſs quare clauſum fregit of aſſault, 
battery, wounding, and of aiſturbance of him in his quiet po- 
fien &c. upon Not Guilty pleaded, a general verdi# was given 
fer the plaintiff, and damages under 405. and Mr, Branthwaite 
moved to have full coſts, becauſe the defendant was found 
guilty of wounding, and diſturbance of the quiet poſſeſſion ; 
but per Holt Ch. J. the practice has been always otherwiſe ; 
and he faid, he did not remember ſuch a motion to have been 
made; but Gould J. faid, that he moved ſuch a motion as to 
the peaceable polſ-ihon here in B. R. but it was denied him; 
and the motion here was denied, Lord Raym. Rep. 566. 
Paſch. 12 W. 3. Boiture v. Woolrick, 

38. Treſpaſs ior chaſingy driving, and wounding his ſheep, 
fer quod ſome died, and ethers were damprified, and alſe for 
taking ard carrying away ane hg of the plaintiff; upon Not 
Guilty the jury found the defendant guilty of all but the taking 
and carrying away the beg, of which they found him not 
guilty, and gave 2d. damages; and the queſtion was, whe- 
ther the plaintiff could have more cofts than damages ? and 
the Court, upon opening the matter, held the plaintiff ſhoult 
have his full coſts, for this is out of the Statute 22 & 23 
Car. 2. cap. 9. 1 Salk. 208. pl. 7. Paſch. 2 Ann. B. R. Ven 
v. Phillips. | | | | 

30. Though the firſt words are general, yet by the laſt 
word (ations) it is reſtrained to ſuch wherein there be no 
certifying of the battery, or-the like; therefore if it be an 

| action 
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tion wherein there can be no ſuch certify ing, as debt, 4 
ſumpſit, trover, traverſe for taking his goods, treſpaſs for beat- 
ing his ſervant per quod ſervitium amiſit, it is out of the 
ſtatute, 1 Salk, 208, pl. 7. Paſch. 2 Ann. B. R. Ven v. 
Phillips, | 5 

40. Treſpaſs for breaking his cloſe and treading down his graſs, 
Plaintiff had a cloſe adjuining to the back of the defendant's houſe, 
which was a publick houſe; the defendant uſed to ſet up a flable 
for his gueſts in this cloſe, and ſerve them there, and often uſed ta 
walk there for his pleaſure, and with others who ſhot with bows 
and arrows there, Holt Ch. J. fa'd, that if the jury give 
under 40s, damages, though the title of the land does not 
come in queſtion, he would certify, for this voluntary mali- 
cious treſpaſs, and the ſtatute is only to be underſtood of ſmall 
accidental treſpaſſes. 6 Mod. 153. Patch. 3 Ann, B. R. Dove 
v. Smith, 

41. It was moved to have full coſts in an action of treſpaſe, It was held 


inter alia, for breaking his lick upon his gate, and cited 2 Vent. within the 


ſtatute; for 


215. and 3 Mod. 39. Per Cur. had it been for taking away i l, 
the lock, full coſts might have been given. But Powell J. were fixed 
ſaid, this ſeems to be laid as a treſpaſs in order to try the title, to the polts, 
and where the frech-1d comes in queſtion, there it is held full un? 
coſts ſhall be; but where the freehold does not come in queſ- hold. MS. 
tion, there no more coſts than damages; but it the Fudge cer- 5. C. cites 
{1fic; the treſpaſs to be voluntary and malicious, there the coſts _ 12 
are to be full hy Statute 22, 23 Car. 2, cap. 9. But it was +, Brun. 
adjourned to fee if the Judge, who tried, would certify, 
11 Mod. 198, Mich. 7 Ann. B. R. butler v. Cozens. 
42. Treſpaſs for chaſing his cow, and his domeſtick fowls, viz. 
hens, geeſe &c. with dogs, which dogs were uſed to bite tame 
fowl, by whoſe biting they were killed. On Not Guilty verdict 
for the plaintiff, and he had his ful co/ts, becauſe this is not 
a treſpaſs wherein the right of freehold may come in queſtion, 
Gilb. Equ. Rep. 197. cited by Lord Ch. B. Gilbert as Mich, 
9 Geo. 1, C. B. Keen v. Whiſtler, 
43. Treſpaſs of aſſault, battery, wounding, and impriſonment, 
as alſa for entering and breaking his houſe, and opening the doors 
of the ſaid houſe, and breaking three locks, and three bars, belong- 
ing to the ſaid deors. "The defendant pleaded Not Guilty to all 
except the impriſonment, and for that he juſtifies; and on the trial 
the juſtification was found far the defendant, and the not guiity 
fer the plaintiff, and the damages 25. 64. and held by the Court, 
that the damages being under 40s. he could not have full 
coſts for the battery, becauſe the Judge had not certified the 
battery to be well proved, neither could he haye full coſts 
for breaking the houſe &c. becauſe this is a treſpaſs relating 
to the freehold, the conſtruction of 22 and 23 Car. 2. cap. . 
J. 149. having been, that it extends to treſpaſs relating to the 
Freehold and inheritance, and to ſuch treſpaſs only, which is col- 
lected from the exception, where the Judge certifies that the 
title came in queſtion, which ſhews that the aCt extends only 
to 


to the tree» 
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to ſuch treſpaſſes where the frechold might come in queſtion, and 
not to treſpaſſes of chattels; cited by Lord Ch. B. Gilbert. 
Gilb. Equ. Rep. 197. as Mich. 10 Geo. 1. C. B. Beck v. 
Nicholls. 8 
[ 358 ] 44. Treſpaſs was brought for &rcating and entering plaintif}*s 
houſe, and keeping the plaintiff out of poſſeſſion and ule of the ſaid 
houſe, with a continuando for a month, whereby the plaintiff was 
put to great expences to gain the poſſeſſion of his houſe, and in the 
mean time loft the profit and uſe of his houſe ; verdict for the 
plaintiff, and 2s. 6d. damages, and upon motion for full 
colts, it was decreed by the Court; for this is a plain treſ- 
paſs quare clauſum fregit, and the per quod is only an aggra- 
vation; and in this caſe the title of the freehold might have 
come in queſtion, and if fo, there ſhould have been a certifi- 
cate of the Judge, which not being in this caſe, the plaintiff 
can have no more coſts than damages. Gilb. Equ. Rep. 197, 
1098. cited by Lord Ch. B. Gilbert as Mich. 12 Geo. 1. C. B. 
Blunt v. Miller. | 
45. In treſpaſs the plaintiff declares of breating and entering 
his cloſe, and then counts, that B. (the defendant) infra, tem- 
| pus prædict. viz, Such a day, broke and locked up the houſe and 
barn and too and detained ſuch and ſuch goods of the plaintiff*s 
4 for four weeks in the ſaid houſe and barn, The jury found for 
the plaintiff, and 2d. damages. Lord Chief Baron Gilbert, 
who delivered the opinion of the Court, ſaid, that though he 
doubted ſomewhat at firſt, yet he is now clearly of the 
opinion with his brothers, that there can be no more coſts 
than damages. Here is no count, but where the freebold 
might poſſibly come in que/tion ; for this count is for breaking 
the barn, and locking up the door of the houſe and barn, and 
detaining ſeveral of the plaintiff's goods, mentioned in the 
declaration, in that houſe and barn, Now here is no ſubſtan- 
tive and independent count quoad the goods and chattels, be- 
cauie it is connected with the breaking and locking up of the 
barn, and in that caſe the freehold of the barn might come in 
queſtion ; and then locking up the goods in the barn is but 
mere aggravation in that count, If a man will put his goods 
in my barn without my leave, he cannot enter and break my 
barn in order to come at his own goods, and therefore upon 
this count the property of the goods might not be in queſtion, 
but merely the barn that was thus broken. Gilb, Equ. Rep. 
195. to 199. Hill, 12 Geo. in Scacc, Reeves v. Butler. 

46. Another, and ſtill a ſtronger, reaſon in my opinion, is, 
that it is laid by way of detinuit, and not by way of aſportavit; 
tor where it is laid by way of detinuit, he may detain a 

- diſtreſs, & contra vadios & plegios, and not by way of aſpor- 
tation and converſion ; and then even on the part of the 
count, touching the goods and chattels, the freehold might 
come in queſtion, and whether ſuch diſtreſs were lawful ; ſo 
that taking this as an aggravation of breaking of the barn, as e 


Indeed it ought to be, the freehold might come in queſtion c 
in 


_—_ 0m WW 


Colts. 


in this count; or if it had been put into an independent count, 
in the detinet only, and not by way of aſportation and conver- 
ſion, ſuch count would not be good in treſpaſs, and therefore 
no damages could have been recovered for it, and therefore 


there could be no coſts de incremento, and conſequently there 


can be no coſts in that caſe; this was the opinion of the whole 
Court delivered by the Lord Ch. B. Gilbert. Gilb. Equ. Rep. 
199. Hill. 12 Geo. in Scacc, Reeves v. Butler, 

47. The conſtruction upon this ſtatute was, that in all 
actions of battery, and in all actions where freehold could 
come in queſtion, if the damages were under 40s, the plain- 
titt muſt procure a certificate from the Judge, in order to ob- 
tain his coſts ; but in all other perſonal actions, the law ſtood 
as it did before the Statute of Eliz. that the Judge muſt certify 
the action as frivolous, to {trip the plaintiff of his coſts ; the 
plain conſequence of which is, that if there be ſeveral! counts in 
treſpaſs, and one relates to the freehold, in which the title may 
come in queſtion, and ano ther relates to chattels de bonis aſportat. 


in which na title of land can come in queſtion, and entire damages 


be found under 40s. the plaintiff muſt have colts, by the Statute 
of Glouceſter, becauſe the colts are not remitted by the Statute 
of Eliz. without a certificate from the Judge, and this is not 
within the Statute Car, 2. wherein there is a neceſſity there 
ſhould be a certificate of the Judge, to intitle to coſts ; and 
therefore when entire damages are found, there muſt be ſome 
damage proportioned to that count, and if there he any 
damage proportioned to the count relating to the goods, that 
the Statute of Glouceſter carries coſts of courſe, Gilb. Equ. 
Rep. 196, Hill. 12 Geo. in the Exchequer, in Caſe of Reeves 
v. Butler, | 
48. In treſpaſs for a very great detriment and ſpoiling of the 
plainti f land, it was moved to tax full coſts, though the 
damages given were under 40s. but the Court faid, that an 
aſportation was out of the Statute of 22 & 23 Car. 2. cap. 9. 
ſect, the laſt, but that a ſpoliation was not; and Page J. aid, 
that the Courts had diſcouraged ſuits of this nature; tor upon 
the Statute 43 £1iz, cap. 6. if the Judge certifies the ſuit to 
he vexatious, they will not allow the party his full coſts, 
though the damages are above 40s. but he ſaid, if the party 
had produced a certificate from the Judge of the treſpaſs being 
wilful and malicious, they would have granted it ; and this is 
required by 8 & g W. 3. cap. 10. Barnard Rep. in B. R. 117. 
Hill, 2 Geo. 2. Grandey v. Wiltſhire, 
49. In treſpaſs quare clauſum fregit, and alſo for a treſpaſs 
committed on a chattel ſevered; per Cur. the authorities ſeem 
to run, that a treſpaſs being laid to be committed on a chattel 
ſevered, the plaintiff is entitled to full colts. Gilb. 42, 43. 
pl. 5. Hill. 2 Geo, 2. B. R. Granville v. Vincent, 
Fo. Where de /on afſault demeſne is pleaded, the plaintiff is 
entitled to his full coſts, provided he has a verdict; per Cur. 
clearly ; but Judge Lee ſaid, that the rule 1s not, that the 
plaintitt 
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plaintiff ſhould he entitled to his full coſts in all theſe ation? 
of treipals, where there is ſpecial pleading, and particularly 
cited the Cafe of Pair.por v. Jones, Hill. 1 Geo. 1. in tre/- 
paſs there for breaking the plaintiff*s houſe, the defendunt ju/ti- 
fred as bailiff under proceſs ; the plaintiff replied, that his doors 
were ſhut ; upon which iſſue was joined; verdict found for the 
plaintiff, and damages 2d. Motion was in that caſe for full 
coſts, but the Court refuſed it. 2 Barnard Rep. in B. R. 277. 
Mich. 6 Geo; 2, Waſher v. Smith. a | 

1 Salk, 212 81. .4 'S7 5 IF. & M, cap. 23. * 10. If any inferior trad: ſ- 

pl. 2. Mich. man, afprentice, or other aiſſolute perſon, neglecting their trades 


8 W. z. , 
er. aud employments, who follow hunting Sc. ſhall preſume to hunt, 


Talbot, hawk, fiſh, or foul! (unleſs in company with the maſter of ſuch 
S. C. and apprentice duly qualified), he ſhall be ſubject to the penalty therein, 


though the 1 - : a . 

ation ot and may be ſued for their wilful treſpaſs in coming on any perſon's 
eee _ land, and if found guilty, plaintiff all not only recover his da- 
is mages but his full cajts of ſuit. 

and entering | : 

lis cloſe, and treading down his graſs and corn, and hunting there, the defendant being an in- 
ler or tradeſman, contra pacem &c. and contra formam ſtatuti. The Court held, that contra 
formam ſtatuti ſhould only be applied to the latter part, which was really againſt this ſtatute, 
and that ſince the breaking and hunting could not be ſeparated, the plaintiff ſhould have his coſts 
according to this ſtatute ; and judgment for the plaintiff, — Comb. 420. S. C. adjudged for the 
plainti# ; for the concluſion of contra formam ſtatuti ſhall refer only to that which would reaſon- 
ably bear it, and though in grammar it gocs to all, yet in law it goes to the hunting only. — 
Carth. 382. S. C. adjudged accordingly. And per Holt Ch. J. it is ſufficient to lay in the decla- 
ration, that the defendant hunted in the plaintiff's cloſe without concluding contra formam ſtatuti ; 
for that ſhould come in evidence. 5 Mod. 397. S. C. adjudged for the plaintiff. For this was 
an offence before the making this act, which only repcals that clauſe of the Statute of 23 Car. 2. az 
to coſts, and therefore though the declaration concludes contra formam ftatuti it is well enough. 


52. 8&9 m. 3. cap. 10. , 4. For the preventing of wilſu! 


and malicious treſpaſſes, be it further enacted, that in all action 
of treſpaſs to he commenced or preſecuted, from and after the 25th 

[ 360 J day of March 1697, in any of his Majeſty's Courts of Record at 
Weſtmin/ter, whercin at the trial of the cauſe it ſhall appear, and 
be certified by the Judge under his hand upon the back of the re- 
record, that the treſpaſs upen which any d:fendant ſhall be found 
guilty was wilful and malicitus, the plaintiff ſhall recover nat only 
his damages, but his full ceſts of ſuit, any former law to the con- 
trary notwithſtanding, ; 

But note, 53. 11 C12 ,. 3. cap. g. .. 1. Enatts, that the Statute 

tat th® 22 © 23 Car. 2. cap. 9. ſhall extend to the Principality of Male. 

action be- 9 

ing to be and the Counties Palatine, 


comenced 
in thoſe Courts, if they are commenced there, and removed by habeas corpus or certiorari 
into the Courts of Weſtminſter, there the plaintiff ſhall have full coſts. Gilb. Hiſt. of C. E. 
217. | | 

This ſtatute maintains the Statute of Car. 2. as extending only to the Courts of Weſtminſter, 
but further enacts, that it ſhall be extended to the principality of Wales and countics Palatine, 
Cub. Hiſt. of C. B. 213. 


low 


Coſts, 360 
(M) How aſſeſſed or tried. 


1. WW HERE a man tenders damages and cofls, and the reſt of 

the debt upon flatuie merchant, and prays ſcire facias ta 
re-have his land, the miles and coſtages ſhall be tried by avert- 
ment, and not by ſaying of the Juſtices. Br. Colts, pl. 5. 
Cites 47 E. 3. 11. 

2. It in treſpaſs brought againſt two defendants one is found 
guilty by himſelf, and the other guilty by himſelf, and damages 
ſeverally aſſeſſed, yet the coſts thall be jointly taxed. 10 Rep. 

117. a. in Piltold's Cale, and ſays, that with this agrees 36 
H. 6. 13. and 12 Ed. 4. 1. 

3. Sir J. S. brought an action upon the caſe againſt P. B. It there be 
upon a zrover of goods and houtehold ſtuff; the defendant two i/ues in 
pleaded as to parcel, that they were fixed to his freehold in "4 2. R 
S. im Hampſhire, abſque hoc that he found them in other ver, and ane 
manner; as to another part, that the plaintiff gave them to is tried, 
him at D. in Hampſhire; and as to the other part, he pleaded ane 
Not Guilty; for the firſt part the plaintiff cauſed it to be en- ne re 4 
tered, Non vult ulterius proſequi, and took iſſue upon the the colts 
two other, and it was found for the plaintiff by ſeveral juries, in — o_ 4 
ſeveral counties, and damages and cofts aſſeſſe by the juries; and afrerwargs 
now the defendant brought error, and aſſigned error, becauſe the other 
bath juries have aſſeſſed cats, and jungmeut given accordingly, ———— 
whereas the laſt verdict ought to doit; and where two juries ——— 
are to try the iſſue, the form of the entry after the firſt ver- the laſt is 
dict is, ceſſet executio, until the other iſſue be tried, See eee 
21 H. 6.51. 36 H. 6. 13. Anderſon ſaid, ſeveral iſſues can- aut 
not ſever the colts, although they may the damages, for it is Brownl. 3, 
but one ſuit, therefore but one coſts, and that is the reaſon _ 
that judgment ſhall not be given until the laſt iſſue be tried, 
becaufe that cs ſhall be but once aſſeſſed, which was granted 
by the whole Court, and by Periam, that the jury may affeſs 
s for the whele ſuit, quod fuit conceilum, 2 Le. 177. pl. 

217. Trin. 38 Eliz. C. B. Sir John Sands v. Brocas. 

4. Action of falſe impriſonment was brought by MI. againſt 
1209 bailiffs of a corporation, who pleaded Not Guilty, and at 
the Nift Prius the plaintiff was nonſuit; and now Serjeant Ri- 
chardſon moved upon the Statute of 7 Fac. cap. 5. for double 
colts, and that upon the very words of the ſtatute, and the 
queſtion was, whether the coſts ought to be taxed by this Court, 
or by the Fuſtices of Afſiſe; Hobart ſaid, that upon the nonſuit 
the Juſtices of Aſſiſe might have commanded the jury to have 
taxed the ſingle colts, and then the ſame Judges might have 
doubled them, and that within the vords of the ſtatute; but $ 
if the Judge grants this, then upon his certificate the double [ 361 | 
coſts ſhall be aſſeſſed, for otherwiſe the party ſhall be without 
any remedy, and Brownlow Ch. Prothonotary agreed with 

hat, as to the certificate, that this Court ſhall aſſeſs the 
colts, 
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coſts, and Brownlow had a precedent accordingly. Win. 16, 
Trin. 19 Jac, Major v. Two Bailifts, 

5. After the ſtatutes made as to coſts, they began to make 
it @ rule for the better execution of the ſtatute, hat the jury 
Should tax the damages apart, and the coſt apart, that to it might 
appear to the Coutt that the coſts were not conlidered in the 
damages; and when it was evident that the coſts taxed by the 
jury were too little to anſwer the colts of the ſuit, the plain- 
tiff prayed, that the officer might tax the coſts that were in- 
ſerted in the judgment, and therefore ſaid to be done ex aſ- 
ſenſu of the plaintiff, becauſe at his prayer. Gilb, Hiſt. of 
C. B. 215. 

6. Where a ſatute (as in waſte) gives treble damages, the 
jury give ſingie damages, which are afterwards trebled by the 
Curt; for it is the jury's part as to matter of fact to aſcertain 
the damages, and it is the bulineſs of the Court to ſee the law 
executed, and conſequently to treble them. Gilb. Hiſt. of 
C. B. 216. | | 

7. An indebitatus aſſumpſit had been brought again a col- 
lector of the land-tax; the defendant had a verdict, but becauſe 
it did not appear upon the Niſi Prius Roll that this action was 
brought againſt an officer, motion was made, that this might be 
entered upon the roll to entitle the defendant to treble coſts ; 
accordingly the Court ordered an entry to be made in this manner, 
Super examinatione materiz it appears to the Court, that the 
action was brought againſt the defendant as collector; ideo 


conſideratum eſt, that he ſhall have his treble coſts; Arg. 


ſays, that ſuch caſe was cited in Caſe of THE KING v. Po- 
LAND, and upon citing that precedent, the Court made the 
ſane rule that the like entry ſhould be made in that cate. 
He obſer ved, farther, that in the Cale of one WALKER AND 
SIR WX. EcerTox, Hill. 7 W. 3. the like entry was made 
upon the roll, Accordingly the Court ordered the fame to 
be done in the preſent 5-74 2 Barnard, Rep. in B. R. 117. 
Hill. 5 Geo. 2. in Cale of Catherol v. Cowper. 


(N) At what Time Coſts may be given. 


1. PRESPASS againſt two for chaſing in his park at D. who 
pleaded Not Guilty, and the one was found guilty at ſuch 

a day to the damages of 30. and the other guilty at another day 
to the damage of 135. The plaintiff prayed double damages, and 
1mpriſonment for 3 years, according to the ſtatute, and could 
not have it, becauſe he took his action ot common law, and not a 
writ making mention of the ſtatute; and it was awarded, that 
the plaintiff ſhould recover 30. againſt the ane, and that the 
plaintiff ſhould be amerced, becauſe he is acquitted of the treſ- 
paſs done with the other, and that he recover 135. damages 
againſt the other, and that he be amerced againſt him, becauſe he 
is acquitted of the treſpaſs in common with the other, Br, 1 rei- 
| | pals 
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paſs, pl. 58. cites 47 E. 3. 10. — & concordat 9g H. 6. 2. of 
the Damages in Action upon Statute, and in Action at Com- 
mon Law, Pr. Ibid. 

2, In debt of 29/7, 10l. is not denied, and [as to the other] 
10/, he pleaded in bar, judgment may be of the 101. imme- 
diately, but no coſts till the har be tried of the other 101. 
Br. Coſts, pl. 13. cites 22 H. 6. 47, 48. 


(O) Coſts increaſed. In what Caſes, 362 


I, * attaint found upon ofſiſe, the plaintiff recovered coſts, 

and becaute they were too little the Court increaſed 

them ; in the written book, fol. 12. and in the printed, fol. 

23. for it is falſe printed. Br. Colts, pl. 8. cites 8 H. 4. 

22. 

of In treipaſs aint three of breaking his park and killing 

his ſavages there &c. and the one appeared, and the others not; 

the plaintiff counted that he chaſed in, and broke his park, 

and killed his ſavages; the defendant pleaded Not Guilty, and 
the jury hu, that he came into the park to chaſe and kill ſavages 

(but did nat kill any of them), to the damage of two marks, viz, 

135. 4d, for the treſpaſs, and 13s. 4 d. for the cofts, and the 
plaintitt prayed his judgment againſt him who is found guilty, 

and releaſed his ſuit againſt the others, by which the Court 

awarded, that the plaintiff recover againſt the defendant 408. 

vi. 13S. 4d. for the damages, and 13s. 4d. for coſts by the 

Jury aflefſed, and 13s. 4d. more for cs increaſed bythe Court. 

Br. Treſpaſs, pl. 106. cites 5 H. 5. 1. 

3 In treſpaſs the defendant was found guilty at the Niſi Br. Con- 
Prius to the damage of 40s. and becauſe the de/endant had ſu- — 
per ſedeas and ixjundian that the plaintiff ſhould not purſue 8. 

at common law till the matter be diſcuſſed in Chancery, by 
which the plaintiff expended in the Chancery 10 marks, and after 
the injunt119n was diſ/elved, by which the plaintiff prayed in- 
creaſe of coits in Banco; and it was awarded that the plain- 
tiff ſhall recover 40s, in damages, and 31. in coſts. Br. 
Coſts, pl. 22. cites 21 E. 4. 78. 

4. Error of a judgment in Coventry was aſſigned, becauſe 
the verdi? found 51, for damages, and 265. 8 d. for cds, 
and the Court awarded he fhould recover the damages and cofts 
«[ſefſed by the jury, and that he ſhould recover 53s. 44. de 
mcremento ad requiſitionem of the plaintiff, and doth net ſay 
pro miſis ſuis, and it might be that the incrementum was pro 
damms. All the Court, præter Berkeley, held it well enough; 
for it thall be intended pro miſis, which was the laſt antece- 
dent, and that which might lawfully be increafed and not pro 
damnis, which cannot be increaſed. Cro. C. 413. pl. 7. 
Trin. 11 Car, B. K. Anon. 
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(P) Payment inforced. How, Or New Actions 
ſtopped. 


1. THE Lord Biron was plaintiff in an action, and upon a 
nanſuit 5 l. co/?s were taxed againlt him, and he brought 
enther actien for the ſame matter, which was ſaid to be merely 
vexation, and that he refuſed to pay the colts, neither could 
he be compelled, being a peer, and in parliament tie; wheres 
fore the Court gave day to ſhew cauſe, why this action 
ſhould not ſtay until he had paid the coſts in the former, 
Vent. 100. Mich. 22 Car. 2. B. R. Lord Biron's Cale. 

2. The Court was moved on the part of the defendant, 
that in regard the plarimr/f had obtained the ee between them 
to be tried at the ber, and therefore he might be ordered by 
the Court to give ſecurity to pay the coits, in cafe the trial 
ſhould be againft him; but the Court would make no ſuch 
rule, but faid, if he will not pay the coſts in cale the ver» 
dict be againſt him, he ſhall take take no benefit here after- 
wards upon it. Sty. 322. Paſch, 1652, Dudley v. Born. 

3. A motion was made to ſtay the trial of an cjed?ment at 
Bar till the payment of c of a former trial in cjectment in 
C. B. (Note, it was not between the ſame perſons, fer there was 
another leffer.) Dolben J. the rule of ſtay ing a trial for non- 
payment of coſts at firſt was in the fame Court where the 
former trial was, but now the rule is extended to other Courts, 
and foraſmuch as it appears in this caſe to be the ſame title, 
it is reaſonable to grant the motion. Holt ſaid, we cannot 
take notice that it is on the ſame title. Dolben, it ap- 
pears by affidavit. Holt, admitting it to be the fame title, 
yet here is an2ther perſ5n, (viz. an heir or a deviſee) who is 
not liable to pay the coſts of the former action; and it was 
agreed, that where the hr makes a new leſſee in the ſecond 
action, that ſhall not avoid the payment of coits; adjorna- 
tur. Comb, 106. Paich, 1 W. & NMI. in B. R. Tredway v. 
Harbert. | 

4. An «efment was brought in C. B. and a verdi far the 
plaintiff, but he had us cojts; and now the defendant in that 
action brought a new gectment in B. R. ggainſi the ſame plain— 
tiff, and dir Francis Winnington moved, that he might have 
his colts before he thould be compelled to plead to the new 
action; but it was not granted, becauſe he had u vexation, 
the verdict being for him; but if it had been againſt him, or 
that he had been nonſuited, he ſhould not have brought 
another action before the colts of the firſt had been paid, be- 
cauſe it was a vexation to bring a new action, 4 Mod. 379. 
Hill. 6 W. & M. in B. R. Roberts v. Cook. 

5. The plaintiff brought mdebitatus a/ſſumpſit for monies re- 
ceived after the death of the teſtator by the defendant, to the uſe 


of the plaintiff as executrix &c. L pon non aſſumpſit pleaded, 
| the 
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the plaintiff was neuſuit, and now ſhe brought a new action; par. 


and the defendant moved to have colts before the plaintiff 


ſhould be permitted to proceed, but denied per Cur, But 
note, that in another action between theſe parties the plain. 
tiff paid colts for not going on to trial according to notice, 
2 Lord Raym. Rep. 865, 800. Paſch. 2 Ann. Elwes v. Mo- 
cata. | 

6. In ment the defendant had a verdict, and judgment, 
and colts taxed, and then the plaintiff brought a writ of errer 
in the Exchequer Chamber, and pending that writ, he brought a 
new eettment ; and now it was moved, that he might not pro- 
cecd on this ejectment till he had paid the coſts of the firſt, 
The Court thought it hard that the defendant ſhould be 
doubly vexed by the proceedings on the writ of error, and b 
a new ejectment, therefore made a rule, it the plaintiff ſhould 
proceed on the ejectment he hal! pay the co/ts of the fir/t, other= 
Wiſe he ſhall nat proceed on the jecand, 8 Mod. 225, 226. Hill. 
10 Geo. Grundell v. Bodily. 

7. In an action for an eſcape brought by an executrix again/t 
the marſhall, Nr. Strange moved that. proceedings might be 
ſtaid till ſhe paid the coſts of a nonſuit in a former action 
upon the ſame demand, and compared this cafe to that of a 
pauper; bot the Court (Ch. J. abſent) ſaid, that this motion 
has been often made, but never allowed; accordingly it was 
refuſed in the preſent caſe, 2 Barnard, Rep. in B. R. 94 Hill. 
5 Geo. 2. 1731. Holley v. Mullins. 


8, The plaintiff had brought a former aim as adminiſtrator, 


but in the declaration had left blanks for the time when the ad- 


7 Mod. 48. 
Elvis v. Ma- 
cato S&T 
but not ex- 


actly 8. . 


miniſtration was canmitted, and for ſome other particulars relating [ 364 J 


to it; the defendant d-murred to the declaration for this rea- 
ſon, but the plaintiff initead of moving to amend his declara- 
tion, got leave of the Court, upon a ſide bar motion, 10 di- 
continue without payment of coſts as being an adminiſtrater. Not- 
withitanding this, the plaintiff had fince brought another for 
the ſame cauſe as the former; upon which Mr. Strange moved, 
that proceedings in it might be ſtaid till he had paid coſts in 
the former, but the Court refuſed the motion, by reaſon that 
an admini/trator is a perſon indemnified by the law from all caſis 
en commencing any action. 2 Barnard, Rep. in B. R. 154. Trin. 
5 Geo. 2. 1732. Bird v. Smith. 

q. It was moved, that the trial might be put till the plain- 
tiff ſhould pay the cots of a former notice. Ihe Court agreed 
that they grant theſe motions in ejectment, but ſay they do it 
in no other adtion, upon which the motion was refuſed, It was 
then ſaid, that it would be but a fruitleſs thing to pray an 
attachment againſt the plaintiitf, becauſe he abſconded, fo that 
he could not be ſerved with it, Whereupon a rule was 
made, that ſervice at his laſt place of abode may be a good 
ſervice, and accordingly that rule was granted, 2 Barnard. 


Rep. in B. R. 131. Paſch. 5 Geo. 2. 17 32. Cock v. Wilkins. 
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_ (Q) In Chancery. 


Chancery 

(A. a) 

Br. Coſts, 1. FN treſpaſs, after iſſue found by Nift Prius for the plaintiff, 
_ n the defendant obtained ſubpœna and injundtion to ſlay the 


Paint: 's ſuit at common law, and after the ixjunqtian was diſ- 
ſolved, and the plaintiff had 31, coſts by reaſon of the delay in 
Chancery, Br. Conſcience, pl. 22, cites 21 E. 4. 78. 
2. He who is vexed tortioully by ſubpœna, ſhall recover 
damages by award of the Chancellor, and he who ſues ſub— 
pœna /hall find ſurety to render damages it he does not prove his 
bill true, Br, Conſcience, pl. 24. cites Inter ſtatuta tit. Sub- 
pena, 
3. Feme ſole ſues out of a ſubpœ na, and the ſame day is mar- 
ried, is diſmiſſed with coſts. Cary's Rep. 139, 140. 22 Eliz. 
Peer v. Cawſe. | 
4. Coffs taxed for ſcandal in a bill in Chancery at 1001. but 
though the ſcandal was very great, yet by Lord Chancellor 
and the Judges it was reduced to $01. and the counſel, whoſe 
hand was ſet to it, to pay the defendant 51, Chan. Rep. 194. 
12 Car. 2. Emerſon v. Dalliſon. 
3 Chan, 5. The plaintiff exhibited a bill againſt the father of the now 
_ 95. defendant, and revived it againſt the defendant as his ſon and heir, 
totidem Which <was afterwards diſmiſſed with cots; and the queſtion 
verbis. was, whether the defendant ſhould have the co/ts expended by 
his father in the ſuit, before the proceedings were revived ? 
and it was ruled he could not, for they were dead with the 
__ Nelſ. Chan, Rep. 147. 22 Car. 2, Lloy'd v. Lord 
OWYS, 
6. Decree of the commiſſioners of charitable uſes for payment 
of colts &c, reverſed, Fin. Rep. 81. Hill, 25 Car. 2. Whar- 
ton v. Charles & al. | 
365 J 7. The plaintiff and defendant having joined in commiſſian 
2 Cha. to examine witneſſ?s, the defendant two days before execution of 
1 the commiſſion, cauſes the plaintiff to be taken in execution for 
Smith vy. the ſame cauſe depending here; the Court ordered the de- 
Holman, fendant to pay cs and damages to be taxed, to diſcharge the 
plaintiff out of execution at his the defendant's colts, the 
plaintiff giving a new judgment, and allo to be at the charge of 
5 _ commiſſizn, and ordered an injunction till hearing. P. K. 

„ 

8. Plaintiff's daughters by a ſecond venter brought their 
bill againit the defendant's daughters by a firſt venter, 10 prove 
their father's will, whereby lands were d-viſcd to be ſold to raiſe 
plainttff*s portions; and on a trial at Bar, and verdid? for the 
will, defendants ordered to join in a falc, but were allowed 
their colts both at law and in equity. Chan. Prec. 93. Trin. 
1699. Crew v. Jolliff, 

9. Detendant was ordered to pay to the plaintiff 1001. for 


putting in a ſcandalous anſwer, and the defendant who had ſet 
a coun · 
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acounſellor's hand to it was ordered to pay the plaintiff 201, 
and to ſtand committed to the Fleet till payment. 2 Chan. 
Rep. 386, 387. 1 Jac, 2. Whitlock v. Marriot. 

10. Decree againſt an infant and bis truſtees that the coſis 
ſheuld be paid out of the truſt- money, but reverſed, becauſe the 
money was to be laid out in land wherein the infant was to be but 
tenant for Tm MS. Tab. May 5th, 1713. Peller als. Pollin 
v. Huſband, 

11. Coſts ſhall follow the event of an account; but if it be 
intricate or doubtful, there ſhall be no coſts, MS, Tab. May 
8th, 1716. Pitts v. Page. 

12. A voluntary deviſee brings a bill to eſtabliſh the will 
againſt one who is not heir at law. Defendant by anſwer 
claimed under ſame ancient ſettlement which he could not find, and 
hoped when he could, he ſhould have the benefit of it, It was in- 
fitted for the plaintiff, that the defendant might try his title 
by a certain time, or in default, that the plaintiff might 
hold and enjoy againſt the defendant, Bill diſmiſſed with 
coſts. 2 Vern. 743. pl. 651. Hill. 1716. Chir. v. Philpott. 

13. A decree of coſls neceſſarily follzws a decree of payment of 
principal and interejt, MS, Tab. Dec. 1ſt, 1718. India Com- 
pany v. Ekins, | 

14. Bill to ſet aſide leaſes made purſuant to a power. The 
bill was diſmiſſed becauſe a matter purely determinable at 
law, (viz.) Whether the power was well executed or not. 
Per Jekyl M. R. If a 6:1! is brought for a matter properly de- 
terminable at law, the defendant ought to demur, and not ſuffer 
the cauſe to go on to a hearing, and if the bill be diſmiſſed upon 
hearing, the defendant ſhall not have cots, becauſe it was his 
fault to let it proceed; and where the title is purely matter 
of law, though the legal eſtate is veſted in truſtees, the ceſty 
que truſt ought firlt to apply to the truſtees to make uſe of 
their names in an action at law before he brings a bill in 
equity; for a bill in equity in ſuch a caſe is only neceſſary 
where the truſtees refute their names to be made uſe of in an 


action at law to determine the right. MS. Rep, Paſch. 4 Geo. 


in Chance. Tichburn v. Leigh. 

15. Mentioned to be a rule that there ſhall be no coſts 
allowed a party who could never come to his right without the aid 
fo court of equity, MS, Tab. Feb. 15th, 1721. Walker v. 

ackpherſton. : 

16. This bill being with liberty to defendants to try their 
title at law, in an gement upon the ſeveral forfeitures in- 
ſiſted on by their anſwer, there being an injunction granted 
in the cauſe upon the plaintiff, Peachy's giving judgment in 


ejectment was neceſſary to retain the bill, and continue the | 366 ] 


injunction till the right was tried at law, to prevent execu- 
tion being taken out upon the judgment in ejectment given 
by order of the Court, 

This day the cauſe was ſet down upon the equity reſerved 
after a trial at Bar in B. R. and verdi# for the plaintiff as to 


Ee 3 a meadow 
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a meadeto of g acres, that it was forfeited to the duke, lord of 
tie m nor, by making a leaſe thereof without licence, and as 
te the reſidue of the lands in the ejectment, the jury find for de- 
fendant, Vit, that they were uot forfeited, 

Quzre, if the plaintiff, Sir Henry Peachy, ſhall pay any, 
and what coſts in this caſe, ſince the | jury have tound 4 parts 
iu 5 for him in the ejcctment * 

It was admitted, that at law, if the plaintiſf recover any 
part he {hull have colts; * it was ſaid, that it was other» 
wiſe in equity, where the plaintiff prevails for ſome things in 
demand, he ſhall have coſts ſo far as he prevails, but as to 
the reſidue he ſhall pay coſts pro rata; that this ejectment 
being tried by orde of this Court, it ſhould be ſubject as to 
coſts to the rules 2# this Court, and now it is found by yer- 
dict that the duke did inſiſt upon torteiture of ſeveral parcels 
of land, contrary to law and conſcience, and theretore ought 
not to have coſts for what he unjuſtly demanded, and put the 
other party to an expence to defend. 

Per Macclesfeld C. I thiak in this caſe the defendant, the 
duke, ought to have his coſts both in law and equity; by 
the rules of law , it the plaintiff | in ejectment recover any part 
he ſhall have coſts, and this is purely a title at law, aud 

quity has nothing todo with it; it is true, in this caſe the 
bill was proper fo far as to haye adiſcovery of the feveral for- 
feitures inſiſted on by the duke, to enable him to make his 
defence at law, but Sir H, P. is not entitled to any relief in 
equity againſt tie forfeiture, and therefore the bill ſhould 
have "been ab Mfolutely difm! Ted at the hearing, and was re- 
tained only till after the trial in ejectment to prevent the 
Duke of Somerſet taking out execution upon the judgment 
given by order of the Court upon granting an injunction till 
the hearing, Now, ſince the defendant, the Duke of Somer- 
ſet, h as preyailed both at law and in equity, he ought to have 
coſts in both courts, and the bill muſt now be ab! olutely 
diſmiſſed, fave only that the plaintiff mult have an jnjunc- 
tion to ſtay Ke cut lon upon the judgme ent in ejectment given 
by order of the Court, with liberty to the duke to e: ter up 
his judgment upon the verdict, and to bring a new ejectment 
upon the other forfeitures which was found againif him, if 
he thinks fit. Coſts to be taxed by the Nlaſte r, both at law 

and equity, MS, Rep, Trin. 8 Geo. in Canc, Peachy v. 
Dol and Dutchet $ of Somerlet, 

17. A decree niſi by default was a iter wr -ards made abſalute by 
a fault 40%. Upon a petition ot 1 -hearing, the Court re— 
uſed to re hear the cou becauſe the colts upon the firſt de— 
cres nifi were not paid, for the party ca ſpew cauſe againſt 
a decree ni fault, unicjs he pay the coft of the hearing niſi, 
and he ſhall not be in a better condition by ſuſlering that de- 
cree to be made abſolute by d bid It, than if he hid appeared 
at the day, and | hewk d cauſe againſt it; per Macclesfield C. 
MS. Re Do Mich. 9 Geo. in 4 Hoyle v. Hoyle, 
18. A 


* 


Colts. 


18. Aνανi was brouglit by a deviſce of land to perpetuate the 
te/timony of a will; the Maſter of the Rolls diſmiſſed the bill 
with coſts, declaring, that it being ently tor perpetuating the 
teſtimony, it ought not to have been ſet down for hearing. 
2 Wms's, Rep. 162, Trin. 1723. Hall v. Hoddeſdon, 

19. Equity will not give colts contrary to a verditt at law, 
MS. Tab. February 17th, 1726. Macguire v. Maddin. 

20. Colts always to be allowed where the facts conteſted are 
preſumed to be in the knizwitdge of the party that conteſts them. 
IS. Tab. April 4th, 1726. Cockraine v. Blantire. 

21. A ſum in groſs thall never be added to a bill of cas 
after it is taxed by a proper efficcr. MS, Tab. April 28th, 
1726. Parker v. Stanley. 

22. Defendant nt confeſſing plaintiſf's title, but putting him 
to the expence and trouble of proving it is a circumſtance to 
give colts, MS, Tab. Feb. 3d, 1726. Trinity Houſe v. 
Ryal. 

23. Plaintiff always pays cos where an account turns out 
againſt him, or where he prevails in nothing but what he might 
have inſiſted en at jaw, MS. Tab. February 29th, 1727. 
Lyre v. Parnel. | 

24. The order for making an election recites only, that the 
plaintiff proſecutes the defendant at law and in equity for ene and 
the ſame matter, ſo that the defendant is doubly vexed; where- 
fore it provides that the plaintiff his clerk in court and attor- 
ney at law, having notice of the order, do within 8 days after 
ſuch notice, make his election in which court he will proceed; 
and if he elects to proceed in this Court (the Chancery), then 
the proceedings at law are by that order to be ſtayed by in- 
junction. But if the plaintiff ſhall elec to proceed at law, 
or in default of ſuch election by the time aforeſaid, his bill 
is to be diſmiſſed with colts, 3 Wms's, Rep. 90. Mich. 1730. 
Anon, 

25. One ought not to be condemned to pay coſts in this 
Court for infi/ting on à right which the law gives him, Per 
Lord Chancellor King, 3 Wms's. Rep. 205. Mich. 1733. 
Brown and Cx. v. Elton. 

26, A truſtee miſbehavins himſelf was ordered to pay colts 
out of his own pocket, and not out of the truſt eſtate. 3 Wms's, 
Rep. 347. Mich. 1734. Lloyd & al, v. Spillet & al. 

27. An heir at law is made a defendant and inſiſis on his title; 
he ſhall have his coſts, though it goes againſt him; but / an 
heir at law be plaintiff and miſcarries in his ſuit, he ſhall not 
have coſts; but on his ſuit appearing to be groundlets, ſhall 
pay coſts. 3 Wms's Rep. 373. Trin. 1735. Luxton v. Ste- 


phens, 


For more of Coſts in general, See Chancery, Wainages, 
Nonſuit. And other proper 11tles, 
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(A) Cottages. 


This er- I. 31 Eliz. cap. 7. NOR the aveiding of the great inconveniences 
tends as well par. 1, © which are found by experience to grow 
Salat an , by erecting and building of great numbers and multitude of cottages, 
incortorate, Which are daily more and more encreafed in mary parts of this 


as to natural realm; Be it enacted, that after the end of this ſeſſion of parlia- 
perſons ment, no perſen Hall within this realm of England make, build, 


whattoever. 5 5 
2 Inſt. 236. or ered, or cauſe to be made, builded, or eretted, any manner of 
This cottage for habitation or dweiling, unleſs the ſame per ſon do aſſign 


branch pro- 


Piber and lay 10 the ſaid cottage or building 4 acres of ground at the leaſt, 
things; to be accounted according to the ſtatute er ordinance De terris 
uit, The Menſurandrts, being his or her own freehold and inheritance, lying 


newertng ar to the ſaid cottages, to be continually occupied and manured 
or building : f ; a . 

of any cot- herewith ſo ling as the ſaid cottage ſhall le inhabited, upon pain 
tageatter the that every ſuch offender ſhall forfeit to our foverecipn lady the 


end of this 


ot. queen's majeſty, ber heirs and ſucceſſors, 101. of lawful money of 
2dly, It England, for every ſuch offence. 

prom bits ; 

the converſion or ordaining of any houſing or building, made or hereafter to be made, to be uſed 

as a cottage. | 

[ 68 ] gdly, Albeit the houſe or building were made before this act, yet if the conver- 
3 ſion were after the 2gth of March 1589, it is prohibited by this ſtatute, for in point 

of converſion the words be (made or hereatter to be made.) 


gthly, Theſe things are prohibited in this breach, upon pain of forſeiture of 101. to the king 


for every ſuch oftcnce.j 2 Inſt. 7 36. 


This branch 2. Par, 2. And be it further enacted by the authority aforeſaid, 
infics Fu- that every perſon that after the end of this ſeſſion of parliament, 


niſhment fo 8 8 : ; 
upon ſuch ball willingly. uphz1d, maintain, and continue any ſuch cottage 


as [hal] hereafter to be erefted, converted, or erdained for habitation or 


illingly ö 
— awelling, whereunto 4 acres of ground as aforeſaid, ſhall not be 


maintain, @/ſigned and laid to be uſed and accupied with the ſame, ſhall for- 
and con- feit to our ſaid ſovereign la ly the queen's majeſty, her heirs and 
fach co? ſucceſſirs, 40 f. fer every menth that any ſuch cottage ſhall be by 
tage. after him or them upholden, maintained, and continued. 

the end of 

this parliament, either erected or converted or ordained as aforeſaid for habitation &c. upon 
the penalty of yos. to the king for every month, that any ſuch cottage ſhall be maintained. 

Sq as a cottage is twofold either newly erected or builded aſter our ſtatute, or of a houſe built 
before or after the ſtatute, and converted after the ſtatute to a cottage. 2 Inſt. 737. 

But out of theſe two branches are five exceptions. By the firſt branch of thus act any perſon may 
erect a new cottage or convert an old or a new houſe to a cottage, if he lay tot 4 acres of 
ground at the leatt. which muſt have theſe four incidents; iſt, Theſe acres muſt be accounted ac- 
coraing to the Statute r Ordinance, De Admenturatione terre Anno 35 FE. 1. which is after the 
rate of 16 tect and a | aif tothe pole. zdly, Theſe 4 acres muſt ve 415 or her freehold and mnheritance 
{for neither grounds nolden by“ copy. or for life, or Lv-5, or for any number of years will ſerve) 
and it mult be freehold, either in fee femple gr {re tail, galy, They muſt lie near the faid Cottages 


gthly, They muſt be continually o:cubicd, therewith fo long as the cottage ſhall be inhabited, 
2 Init. 737. —— * Bulit, 51, 52. Mich. 8 Jac. S. P. held accordingly in the Caſe of Brocke 

v. Bear. | | 
This act ſhall not extend to any cottage, which ſhall be ordained that is converted) or erected 
46 or for babjtation or Gweiling in any City, town corporate, ancient borough, or market jour 
er 


rp 
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Nor to any cottages or buildings crected or converted for the —_— habitation of any labourers 
t 


” any mineral works, Coal-mines, quarries, or delfs of ſtone, or ſlate, or about making o! brick, 
tile, lime or coals, /o as the fume cottages or buildings, be not above one mile diſtant from the 
mineral or other works. 

Nor to any cottage to be made within 3 places viz. Mithin a 2 2dly, Upon the fide of 
ſuch 7 of the nat ig able river whicye the ad niral ought to have juriſdiftion, ſo long a a ſailor ſhall 
droell there, or ſome perſon of manual occupation, for the making, furniſhing, or victualling of any 


Sep Sc. zdly, In any foreſt, chaſe, warren or park, ſo long as the under keeper or warrener well 


therein Sc. 

4thly, Nor to any cottage heretofore made. 1ſt, For a common herdſman, 2dly, For a common 

Shepherd &c. (of whom his cottage is called a ſheepcote) ſo long as a common herdman or ſhepe 

herd ſhell therein dwell. zdly, For a poor, lame, fick, or impotent perſ n. 2 Init. 727. 

Note, this exception extends only to cottages eretted or made before this ad, by reaſon of theſe 
words [heretofore made, but none of theſe 3 can be crected after this ſtatute for any of theſe 3 
purpoſes, unleſs there be laid to it 4 acres of ground with the 4 incidents aboveſaid ; Lambert 
juſtice of peace page 479. miſtakes this part, and for (heretofore) ſays (hereafter), But ” the 
Statute 43 Eliæ cap. 2. either the churchwardens and overſeers or the greateſt part of them, by the 
leave of the lord of the waſte &c. in writing under the hand and ſeal of the ord, or by order of the 
Jnſtices of peace at thei general quarter ſeſſions, by the leave of the lord as 15 aforeſaid, may erecł 
convenient houſes of habuation for poor impotent people, and alfo to place inmates, or more 
families than one in one cottage or houſe. 1ſt, Note that exiends only wrap as be poor and impotent. 
It extends not to any common herdman or ſhepherd, as hath been likewiſe miſtaken. 2 Inſt. 737. 

Nor doth our act extend t any coltage to be made and decreed upon complaint made to juſtices of 
aſſiſe, or juſtices of the peace, in open aj/iſes or quarter ſeſtons of the peace, to continue for habitation 
du ring the time only of ſuch decree, Thus laſt branch extends only to cottages made after our ſtatute, 
2 Init. 738. 


3. Par. 3. Provided alſo, and be it enafted, that from and — 


after the feaſt if All-Saints next coming, there ſhall not be any i , bel 
mate or more families or houſchold than one, dwelling or inhabiting ſerved. 
in any one cottage made or to be made or erected, upon pain that _ hu 
every owner or occupier of any ſuch cottage, placing or willingly or under- 
ſuffering any ſuch inmate or other family than one, ſhall forfeit iter can be 
and loſe to the lord of the leet, within which ſuch cottage ſhall be, _— * 
he 7 lawful England, for onth that in ac 
the ſum f 105, of lawful money of England, for every month that in a cottage. 
any ſuch inmate or other family than one, ſhall dwell or inhabit in 269 
any one Cottage as aforeſaid, And that all and every lord and 2dly, This 
lords, of leet and lets, and their flewards within the precintt of branch con- 
cerning in- 


his and their leet and leets, ſhall have full power and authority mates ex- 


within their ſeveral leets, to enquire and to take preſentment by the tends to cot- 


oath of jurors, of all and every offence and offences in his behalf, 5% © 


well made 


and upon ſuch preſentment had or made to levy by diftreſs to the uſe before this 
of the lord of the leet, all ſuch ſums of money as jo ſhall be forfeited; ſtatute as 
and moreover that it ſhall be lawful for the lord of every ſuch leet 145 And 
where ſuch preſentment ſhall be made, to recover to his own uſe any ag wo * 
ſuch forfeiture, by action of debt in any of the queen's majeſty's cottages 
courts of record, whereunto no eſſoin, protection, or wager of law drang & 
ſhall be allowed, ground or 


more laid 


to them, as is aforeſaid, as others that have no ground at all: 

q4thly, Upon pain that every owner or occupier of any ſuch cottage, placing or willingly ſuf- 
fering any ſuch inmate or other family than one, ſhall forfeit and loſe to the lord of the leet, 
within which ſuch cottage ſhall be, the ſum of 10s. for every month &c, This month is to be 
accounted according to the computation of 28 days. 

5thly, And upon ſuch preſentment had or made to levy by diſtreſs &c. that is to ſell the diſtreſs 
which he ſhall take within the precinct of the leet for ſuch forfeiture, and if there be a ſurpluſ- 
age over the value of the forfeiture, to deliver it to the owner, 

Sthly, This act extends as well to inmates in cottages, in any city, town corporate, ancient 
borough, or market town, as in any other cottage whereſoever. See Hill. 8 Jac, C. B. Rot. 
2193. between Pasz v, PAT, intreipals, Salop, a juſtification upon this ſtatute for the penalty 
for keeping an iumate, 3 

| 7tbly, 


— — — — 


369 Cottages. 


tu. Eereby the act gives election to the lord, to take his remedy by ation of debt, in any 


of the King's Courts ot Record. 2 Init. 738. 


; - E 7 - $ 1 y * y x * * 
os this 1 Par. 4. Be it further enacted ly the authirity aforeſaid, that 
ranch the le 5 « "7 ; i 2 _ 8 p a z * ® ; 
— are all Fuſiices of Ares and fuſtices of Peace in their 69cn ſeſſions, 
3 — — , 1 vim > 1 5 , 8 g 
to de ob- and every lord within the prec inct of his lect, and nane others, ſhall 
a — — . J - o . * . % - ” 2 4 + | g Q * , / : - , 6 . 4 
ſerved, have full power and authority within their ſoveral limits and juriſe 
1K, That diftis * EI 4 1 1 a * I , Se 5 
theſe three 16 15NS\, t2 enJiliire 75 bt 47 1 and tete! „5. (466 ( Citi 1 COHZTGTY 19 
+ 4 . 5 * — , : f - , »>4 A : - 
viz. Juſtices this preſent act, as well by madiitment as otherw:je by preſentment 
- 7 . A £ . 83 2 £ * 3 0 28 . 
„ or information, and to award execution, for the licying the ſeveral 
ntices ON 4 . . 1 F 
ee ad Yeitures afareſaid I fieri ſacias, elegit, capias, or alverwiſe, as 
: 1 7 } . : 
lords of the cauſe {hail require, 
lects, and no | 
ether judges or juſtices can enquire &c, of any of the offences againſt this ſtatute. And therefore 
the ſherifi in his turn cannot enquire &c. of any ottence againtt this ſtatute, committed within 
the leet of any lord thereof. 
adly, That they may enquire hear and determine all offences &c. ſo as there isa concurrent 
powerin every of theſe three, and the judgment &c. of ſuch one ot them as do firit enquire, hear 
and determine the ſainc ſhall ſtand ; and cach of them may enquire ot all and every oi che ofleuces 
againſt this act. 
zdly, As well by ind 
tween an indictment and 
zent in form of law, and delivered tothe jurors to be enquired ot &c. 


ment or otherwiſe by preſentment or information. The difference be- 
the indiQment is drawn and ingroſſed in parch- 


ict 
D 4 
And a preſentment 1s 


reſentment 1s this, that 
properly that which the jurors find and preſent to the Court, wit haut any former indictment de- 
hvered tothem, which afterwards is reduced to a formed indictment. indie 

is found by the jurors, is preſcnted by them to the Court; for the record fays juratores præſent- 
ant &c. when they find an indictment. And theretore every indictment is a preſentment, but 
every preſentment is not an indictment. 

Offences fourd in leets, court barons &c, are commonly called preſentm-nts, which was the 
reaſon that this act, giving juriidiction to a leet, doth ulc this word {preſentment} in this and the 
3d branch. 

gthly, By the words /to award execution by ficti facias, clegit, capias or otherwiſe) greater 
juriſdiction is given to the leet, than it had at the common law, fo as the lord of the lect has by 
the 3d branch, power to levy the fortelture due to him, by diſtrels or by action ot debt by the 
common law; and by tus 4th branch, by fiert facies, cleg t or capias. 2 Iuite 739. 


= = 5. S. g. Tris ſtatute ſhall! not extend to any cittage, ix any city, 
notes there, V totun corporate, er ancient berough, ar market teten, nor 10 any 


cottages for the habitation of workmen in mineral works, coal mines, 
guarries, or delfs, or in the making of brick, tile, lime, ar coals; 
fo as the ſame cottages be not above one mile diſtant from the warks, 
and be uſed only for the habitatiin of w:rimen. : 
[ 2750 ] 6. S. 6. This act hall not extend to any cottage within a milo 
dee pl. 2. of the fea, or upon the fide of any navigatle river, where the ad- 
1 miral ought to have ur iſdittion, ſo lang as no pirſon ſhall therein 
" anhabit, but a ſailor, or man of manual occupation, for mating, 
Jurnijhing, or vitlualling of any weſſel uſed to ſerve en the ſea; nor 
13 any cettaze in any fyrift, chaje, warren, or park, fer jo long 
as 9 perſon ſhall therein inhabit, but an under keeper or WArrener ; 
nor to any cottage heretofore made, fy long as no «ther perjon ſhall 
therein inhabit, tut a conmen herdman or ſtep herd, for keeping 
the cattle of the town, or a poor, lame, fich, or aged, or im- 
potent pern; nor to any cottage, which upon complaint 39 the Fuf- 
tices of Aſſiſe, er to the quarter ſeſſions, frail by their order be de- 
creed to continue for habitation, during fo dong a time, as ty ſuch 
decree ſhall be limited. 
ho ; 3 
7. 43 Eliz. cap. 2. par. 5. Enacts that it ſpall and may be 


lawful for the churcl/wardens and overſcers, or the greater part of 
them, 
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them, by the leave of the lord or hirdt of the manor, wherecf any 
toaſle or common within their pariſh, is or ſhall be parcel, and upon 
agreement before with hem or them made in writing under the hands 
and ſeals of the jaid lord or lirds, or otherwije accoraing to any 
order tg be ſet dcn by the Fuſlices of Peace of the ſaid county 
at their general quarter ſeſſuons, or the greater pert of them, by 
like leau and agreement of the ſaid lord or lords in writing, under 
his or their hands and frals to ere, build, and ſet up in fit and 
convenient plu es of habitation in ſuch waſe or cammon, at the 
general charges of the pariſh, or otherw' je of the hundred er county 
as aforrJaid, to be tuned, rat d, and gathered in manner before 
expreſſed, convenient houjes rf awelling jor the ſaid impotent jor, 
And aljo to place inmates or mire families than one in one cottage or 
houſe ; one att made in the 31% year of her majefly's reign, entituled, 
An att again the ereqtiug and maintaining of cottages or any 
therein contained to the cantrary nawithſtanding, which cottages 
and places for inmates ſhall not at any time hereaftcr be uſed or 
employed to or for any other habitation. but only for impotent or 
poor of the ſame pariſh, that jhail be there placed from time to time 
bz the churchwardens and over feers of the poar of the ſame pariſh, 
or the miſt part of them, upon the pains and forfeitures contained 
in the ſaid former att, made in the ſaid 31/1 year of her majeſty's 
rei u. 

8. The inconveniences that grow by unlawful cottages, and 
inmates in cottages againſt this ſtatute, as appears by the pre- 
amble are great, being neſts to hatch idleneſs, the mother of 
pickings, thievings, ſtealing of wood &c, tending allo to the 
prejudice of lawtul commoners; for that new erected cottages 
within the memory of man, though they have 4 acres of 
ground or more laid to them according to the act, ought 
not to common in the wattes of the lord; but the greateſt in- 
convenience of all this is, the ill-breading and educating of 
youth, which inconveniences may be ealily helped and re- 
medied by the proviſions of this excellent law, it lords of 
leets and their {tewards would look to the execution of this 
act, which we hold the readieſt means; for albeit the cottage 
ered or converted, cannot by any proviſion in this ſtatute 
be demoliſhed or pulled down, yet the execution of the pe- 
nalty of this act will make it uninhabitable and work the de- 
fired etfect, and they may alſo be amerced for wrongful com- 
moning in the court baron, 2 Inſt. 740. 

9. |. S. was indifted upon the Statute 31 Eliz. becauſe he 
had erected a cottage 5 years laſt paſt, and had nit allotted 4 acres 
of land according te the ſaid ſtatute De terris menſurandis 33 E, 1. 
and had continued it ever ſince. The firſt exception was that 
this indictment was for erecting a cottage 5 years paſt, whereas 
every offence ought to be punithed within 2 years by indict- 
ment or information, by the expreſs words of the Statute of 
31 Eliz. cap. 5. otherwiſe it is not puniſhable, and therefore 
not good. 2dly, Becauſe he does not ſay that he voluntarily 
continued it; which are the expreſs words of the ſtatute, 


3dly, 
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3dly, For that it is to be by the Hatute De terris menſurandis 
*$.C.cited whereas there is not“ any ſuch ſtatute, but it is ar ordnance 
gun only; and for theſe cauſes the indictment was held to be ill; 
this to be a and the defendant was diſcharged. Cro. J. 693, 604. pl. 30. 


ſtatute. 1 Mich. 18 Jac, B. R. Stowe's Cale. 


= ane 10. One was indicted for erecting of a cottage. It was 
Caſe of the Moved that the indictment was intufkcient, for that the 


King. Eve- words of 31 Eliz. cap. 7. are (thall willingly uphold, main— 
eo "ou tain, and continue) and the indictment is only, that he con— 
* s. tinued, and fo wants the words (willizgly upheld) according to 
the ſtatute, It did not appear in the indictment that is was 
newly erected, for it is only that he continued, and not that he 
erected, The indictment was quathed, becauſe being a penal 
law, it was not purſued, Godb. 383. pl. 470. Paſch. 3 

Car. B. R. Day's Cale. 

11. If lord of a manor will ſuffer poor men to erect cot- 
tages on his waſte, though he takes ze rent for them, yet a 
fine ſhall be ſet upon them, and the /ord of the manor ſhall pay 
the fine, and after the cottage built, if the manor deſcends, or 
is conveyed to another, if he receives any ſmall rent for the 
continuance of that cottage, he alto ſhall pay the fine that thall 
be aſſeſſed, becauſe he upholds. Agreed. Jo, 272, 273. 8 Car. 
Chriſtian Smith's Caſe, In Itin. Windſor. | 

12. The fatute which gives power to erect cottages in the 

. waſte for poor people does not extend to waſte within foreſts. 
Jo. 269. in Itinere Windſor, 8 Car. in Whutlock's Cale, 

13. In Windleſham in the county of Surry there were 
divers cottages and incloſures made upon the ing ſorl, and 
afterwards the king /ells the aner; Per Noy Attorney Gene- 
ral, this has not diſpenſed with the purpreſtures, but the pa- 
tentee muſt be fined for the continuance of them, and they are to 
be pulled down it they be not now arrented ; for elle the king's 
grant ſhould be taken by implication to continue a wrong to 
his foreſt, which the King never intended, and accordingly 
they were fined and arrented, Jo. 277. in Itin. Windtor. 
8 Gar. the Caſe of the Manor of Windleſham. | 

Building 14. It the Fuſiice in Eyre will grant a licence to erect a cot- 
1 tage, or make an incloſure, and arrent in perpetuum at a cer- 
the king, or tain rent, yet if this be not done, fitting the Court, it may 
—— in be pulled down again, and if ſuch a licence and arrentation 
— be ſedente Curia, it is good for ever. Jo. 277. in Itin, Wind- 
ture to E ſor. 8 Car. Matthew's Cale, 


foreſt, and 
is fineable, and the houſe demoliſhable, Jenk. 230. pl. 100, cites D. 249. 


It isa good 15, A caſe in the Exchequer was cited by the Judge to be 


—— 12, Teſolved, that a cottage cannot by law claim to have common. 


and ccu- Clayt. 48. pl. 82. Auguſt 1636. before Barkley J. Anon. 


chant, but | 
whether ſans nombre the law is not ſettled, but per Cur. it would be hard to defcat it if it were 


preſcribed to ſans nombre, 6 Mod. 114. Hill, 2 Ann. B. R. Anen. 
16. It 
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16. It was moved to quaſh an indifment for erecting of a 
cottage contrary to the ſtatute; the exception taken to it 
was, that he erected a cottage for habitation, but did not ſay it 
was uſed or inhabited as a caitage ; but Bacon I. anſwered, that 
the very erection of it is an offence againſt the ſtatute, and there- 
fore the indictment did very well puriue the words of the 
ſtatute, and therefore would not quaſh it. Sty. 33. Trin. 23 
Car. B. R. Anon. 

7. Though the erefting of a cottage may be preſented at a 
Court Leet for the information of the lord, yet the Court cannot 


$371 


amerce the fender for it ; Arg. and fo was the opinion of the | 372 


whole Court. Saund. 135. Hill, 19 & 20 Car, 2, in Caſe of 
the King v. Dickinſon, 

18, A pariſh erefted a cittage, but without any allowance by a 
Fuſtice of Peace, as the Statute 31 Eliz, cap. 7+ directs ; upon 
an information in B. R. iſſue was taken, and found for the 
king. It was moved to quaſh the information, for that it 
does not lie in B. R. the flatute direming, that the Hence therein 
expreſſed Shi be puniſhed by Fuſtices of Aſſiſe, Fuſtices of Peace 
in their ſeſſions, and lords of leets, and no others. But Twiſden ]. 
held, that notwithſtanding the words (and no others) the 
Attorney General might ſue in B. R. or in other Court if he 
pleaſe; fed adjornatur. Sid. 359. pl. 2. Paſch. 20 Car. 2. 
B. R. the Ring v. Moſely. | 


- 


2 Keb. 340. 
pl. 10. S. C. 
the Court 
held, that 
the ſtatute 
was only 
common in- 
formers by 
actions po- 
pular; but 
neither this 
ſtatute, nor 
any other 
of like na- 
ture did in- 
tend to pre- 


vent the king in ſuch informations as are by the King's Attorney, or in the name of Sir Thomas 
Fanihaw, and the king in all penal laivs may chuſe his Court, and is not bound by the negative 


words of any penal ſtatute. 


19. Saunders excepted to a preſentment in a leet for erecting 
a cottage, not averring there is no land laid to it, nor contra formam 
flatuti ; and it is no offence at common law, therefore they 
cannot amerce by afſeerers otherwiſe than on the ſtatute, 
which the Court agreed, and that this lies at common law, 
nor are four acres of copybold ſufficient within the ſtatute; but 
being for encroaching ſo many feet, and ereCting a cottage ad 
commune nocumentum, per Curiam, it is well as to this, 


Saund. 135, 
S. C. Saun- 
ders moved 
to quaſh it, 
becauſe it is 
not founded 
on the ſta- 
tute 31 Eliz. 
cap. 7. of 
cottages, 
for it 1s not 


not as to the cottage only, & affirmatur, 2 Keb. 606. pl. 38. (11. the 


Hill. 21 & 22 Car. 2. B. R. the King v. Dickinſon, cottage was 
. | erected for 

habitation, as the ſtatute directs, neither does it conclude contra formam ſtatuti as it ought, if 
it had been founded on the ſtatute; and moreover, the ſtatute appoints a certain penalty of rol. 
and the ſtatute is not in this caſe therein purſued ; then at common law the preſentment is not 
good, becauſe the incroachment on the lord of a manor incloſing waſte and erecting a cottage 
therein, is no offence preſentable in a lect for which the offender ought to be amerced ; for it is 
not a publick nuiſance, but a particular damage to the lord; for although it may be preſented at 
the Court leet by the information of the lord, yet the Court cannot amerce the offender for it, for 
the Court leet can amerce for nothing but publick nuiſances, and not for a particular treſpaſs 
to the lord, or any other for which they may have acon to recover damages. And fo are the 
books of 48 E. g. a. 12 H. 4. 8. b. exprelsly, and ſo it was the opinion of the whole Court, 3-* 
the preſentment was quaſhed, | 


29. Exception was taken to an indictment for continuing a 
cottage 11 months, from 5 October, 21 Car. till the taking of the 
inqueſt, viz. for the ſpace of 11 months, which was 12 Mw 

e 
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fed non allocatur on 31 Eliz. cap. 7. and 18 Eliz. cap. but 
if there were fewer men ths itwere void. but they would not 
quaſh it till pleaded ; but Hale Ch. I. ſaid, it was ill and un- 
certain either way; Adjornatur. 3 Keb. 25, pl. 40. Patch 25 
Car. 2. B. R. the King v. Nath. 

21. Indictment for erecting a cottage for habitation contra 
Nat. was quaſhed, becauſe it was no? faid that any inhabited it, 
For elle it is no offence, per Rainsford and Moreton qui foli 


aderant. Mod. 295. pl. 38. Trin. 29 Car. 2. B. R. the King 


v. Neville. | 
22. Exceptions were taken to an indif?ment for erecting 


and continuing a cottage, viz. 1tt, It is /aid not to have four 
acres aſſigned to it the fr jt of N dener, which is a month before 
the erection was, for that is laid to be the i/t of December, a 

month after; ; for this it was quaſhed; other exceptions there 
were to it which were not moved; as 2dly, it is /aid to be at a 
certain place infra eandem parechiam, and names no pariſh before, 
3dly, It does ut ſay the erection was contra formanm /tatutt, but 
only. the continuance is ſo concluded te be, Athly, It does not Jay 
the cottage was the defendant's, and perhaps he might be only a 
bricklayer or carpenter, and built it for another, and ſo not 
within this act of 31 Eliz. cap. 7. againſt cottages and inmates, 


[ 373 ] 5thly, It does not ſay it was pro n Phu perhaps 


it is only a cow-houſe, or dog-kennel, and ſo not within the 
ſtatute ; ſed quære of theſe exceptions. 2 Show. 280. pl. 
270. Hill. 34 & 35 Car. 2. B. R. the King v. Cane. 

23. Exceptions were taken to an indictment for erecting 
and continuing a cottage, becauſe it does ns Jay there were 
not 4 acres e thereto, which if there were it is no offence 
within the ſtatute againſt inmates and cottages, and for this 
exception it was quaſhed, 2 Show. 343. pl. 35 1. Paſch. 35 
Car. 2. The King v. Strange. 

24. The Reporter ſays he had another exception thereto, 
which is, that it is for continuance of a c:ttave unlawfully erected 
by the ſpace of ene year, from the 10th of December 35 Car. 2. and 
the indictment is taken the 15th of January 1 in that year, 2 Show. 
343. pl. 351. Paſch, 35 Car. 2. in the Cate of The Ning Ve 
Strange. | 

25. The Reporter adds a zuære, if in thoſe indictments 
for continuance of cottages, they ergbt net 19 ſay they were in- 
habited during the time they are continued; for it ſeems prima 
tacie that ſuch continuance is no offence, unleſs the cottage 
be inhabited, on this reaſon, becauſe Ly the Ratute the 4 acres of 
land are aſſi ned to be occupied therewith fo long as it fhall be in- 
habited, and therefore if never inhabited, there needs not 4 
acres, nor can 4 acres he occupied thavewich, unleſs it be in- 
habited ; an houſe built not for habitation, but for another 
uſe, as a granary, or the like, is not a cottage within this 
law, but if afterwards uſed for habitation it becemet ſuch, 
and the continuance is an offence, therefore e contra it not 


inhabited; tor the continuance can be no offence ; tor by * 
unlets 


Cottages. 


unleſs inhabited, there is no damage to the publick, nor ſeems 
it within the intention of the ſtatute, which by its proviſion 
againſt inmates, ſeems deſigned to prevent the increate of 
poor families &c. If it ſhould be otherwiſe than a cottage 
once erected for habitation, though afterwards converted to 
another uſe, yet its continuance thould be an offence, which 


ſeems an hardihip; conſider of this, for on firſt thoughts 


there is ſome ſemblance of reaſon of it, 2 Show. 343, 344. 
pl. 351. Paſch. 35 Car. 2. in Caſe of The King v. Strange, 

26. An indictment was for erecting a cottage and not lay- 
ing four acres of land to it, & ulterius præſentant quod con- 
tinuavit contra formam ſtatuti; judgment was for the king. 
It was aſſigned for error (inter alia) that it was net ſaid pro 
habitatiane, and it is no offence unleſs it be inhabited; for the 
ſtatute was made to prevent the building of cottages for the 
habitation of poor people; fed non allocatur; for it be ap- 
plied ie any other uſe than a dwelling-hmyje the defendant mußt ſhew 
it, or otherwiſe it ſhall be intended to be built for his habita- 
tion. 4 Mod. 345. Mich. 6 W. & M. in B. K. The King 
and Queen v. Trobridge. 


the ſtatute. 
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Comb. 205. 
tne King 
and Queen 
v. Iru- 
bridge S. C. 
and the ex- 
cepuon, that 
the conti- 
nuavit was 
not ſaid pro 
habitatione, 
Was Over= 
ruled; for 
it ſuffices 
that it is ac- 
cordiflg to 


Skinn. 564. pl. 11. The King v. Trowbridge S. C. and the ſaid exception 


was over-ruled ; for the continuance ſhall be intended to be pro habitatione when the erection 


was ſo; and if it was otherwiſe it ought to be thewn on the other ſide. 


27. Two Juſtices made an order, viz. being informed that 
the overſcers of the poor had refuſed te pay 105. a week to a 
poor man; they order that the ſaid overſeers ſhall continue 
to pay him the arrears till they find him a houſe, It was ob- 
jected againſt this order, that the Overſeers have not power to 
find a houſe for him, that muſt be done by the conſent of 
the lord of the manor, or by the Juſtices in ſeſſions; it did 
not appear that he was poor or impotent, and for theſe reaſons 
it was quathed, 5 Mod. 397. Paſch. 10 W. 3. Anon. 

28. An order of ſeſſions for ſuppreſſing a cottage upon 
31 Eliz. cap. 7. was quaihed ; becauic cottages are not ie be 
ſuppreſſed by indictment, 12 Nod. 406. Trin. 12 W. 3. The 

ing v. Harris. 

29. A cottage implies a court and backſide; for a cottage 
without four acres of land is againſt the ſtatute. 31 Eliz. 
cap. 7. per Cur, 6 Mod. 114 Hill. 2 Ann. B. R. Anon. 

30. An information was moved for againſt a man for build- 
ing an houſe upon a common, and encleſing part thereef, and de- 
nied per Cur, and ſaid, that they would not call a perſon 
into this Court for a thing of that nature, but the parties 
gricved might take their proper remedy, The like motion 
had been denied formerly for the fame reaſon, MS. Rep. 
Mich, 5 Geo. B. R. Anon. 

31. Thirty years palſeſſiun of a cottage erected by the poſ- 
ſeſſor, without licence or order, is a good title againſt the lord 
of the manor by virtue of the Statute of limitations, it he _— 

ring 
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bring an eject ment to recover the poſſeſſion. 8 Mod. 287. Tin. 
10 Geo. The King v. Wilby Pariſh. 

2. A. built a cottage without licence on the waſte of a 
manor, and died, and his Heir i. in p:{/«ſſton by deſcent, this is 
a good title againſt any eſcheat the lord might have at com- 
mon law, 8 Mod, 287, 288. Trin. 10 Geo, in the Cafe of 


the King v. Pariſhioners of Wilby. 


For more of Cottages in general, See Copphold. Nulance. 
h And other Proper Titles, 


Covenant. . 


„„ How; 
[In what Caſes, and On what Deeds. ] 


[1. X N attion of covenant lies upon a deed indented without 
doubt. ] 
| Though [2. [S] An action of covenant lies upon a deed-po!l. | 


covenant 
may be brought upon a deed-poll, yet the party muſt be named in the deed ; per Cur. 2 Salk, 


197. pl. 3. Paſch. 6 W. & M. in B. R. in Caſe of Green v. Horne. Plaintiſf may take 
benefit, though not mentioned as a party; end if I oblige myſcit to pay J. S. 1001. the obliga- 
tion is made to him for what benefit it is. Comb. 219. in S. C. 


Oro. J. 595. 3. As if A. rœcodvers a debt again B. and B. pays the mgney 


L 17. - . a a 
3 80 to A, upon which A, releaſes all actions and executions &c. to B. 
Cuyldiey. and by the ſame deed promiſes him to diſcharge the ſaid juiyment, 


2 and not to ſue execution thereupon, and after ſues execution againlt 
* him, he may have a writ of covenant upon this deed, and ut 
for the de» an action upon the caſe, Mich, 16 Jac, B. R. between Bemiſle 


fendant. ard Hilderſly adjudged, ] | x 


See tit. ac- , K A 
tons (P) pl 4. In Londen a man ſhall have a writ of covenant without a 
21 8. C. deed for the coyenant broken, F. N. B. 146 (A) cited 27 


H. 6. 10. 
[ 275 5. It a man makes a leaſe ly decd- poll and the Ir puts out 
Vaugh. 119. the leſſce, he ſhall have a writ of covenant upon the decd poll; 
= cites but if a {ranger who has no right puts out the lefjee, he ſhall not 
F. V. B. in have a Writ of covenant againit the leſſor, becauſe he hath remedy 
the new by action again/t the ſiranger ; but if the flranger enter by eigne title 
notes there upon the leſſee, then he ſhall have an action againſt the 
* | leſſor, 


t 

» 

t 

y 
c 
e 
5 


Pl. C. 138. a. 6 E. 6. | 
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nant. 2. 405 
cordingly. 


6. Covenant iet only where the thing covenanted to be done Vent. 26. 


is e be done in Futuro by the perſin of any, and differs from the . C. U 


caſe where it refers to a thing which is not to be done by the where a co- 
perſon of any, but to a thing to be executed itt itſelf, Arg. vu ter- 


minates in 
ſelf it is 

| | 2 not properly 
a covenant, but a d:ſ-aſince; and Windham ſaid (to which the other juſtices agreed), that a coves 
nant to do a preſent ad is not property a covenant ; as to ſtand ſei ſed. | 


** becauſe he hath no other remedy, F. N. B. 145. E. 3. Cove- 


7. If a man leaſes lands for life by deed, and afterwards puts tbid. in the 
liſſte out, the leſſee ſhall not have a writ of covenant againſt =o „ 
od. | = 0 als ere (c) 
Aim, but an affiſe, þ * N. B. 145. (NI). ſays ſce 20 

; 3 E. 3. judge 
ment 177, accordant, for that the demiſe is good from his entry, 


8. The queen by letters patent licenſed A. to buy and In debt up- 
tranſport hither wool. A. by indenture grants the licence to B, An _ 
for 8 years, and in conſideration thereof B. covenants to pay him — 
Iool. yearly at La Day and Michgelma:, and that every year þ*rorm co- 
at Lady Day, or within 20 days after, he will make a new bond — a 
for payment of the money ; provided that if B. does not yearly make of leaſe, the 
the band, or fails in payment of the money, that then, from defendant 
thenceforth the indenture, and every clauſe Sc. therein contained, 3 ä 
ſpall be void, and B. fails of making the obligation at the firſt Zjor: the 
day, yet A. may have an action upon the covenant, for it 97gima/pure 
was ſoid the intent of the parties was only that it ſhould be * a 
void as to have any benefits or covenants broken in futuro, was by the 
but as to covenants broken before, it was never their intent % e 
but that the party ſhould have advantage of them. Cro, E. 2% 
77> 78. pl. 37. Mich. 29 & 30 Eliz. a v. Gee. fendene cond 

| J celled an 
avoided, and fo demands judgment if ation, and ſeems by Coke clearly, that the plea is not 
good without averment that rio covenant was broken befere the cancelling of the indenture, 
2 Brownl, 167. Paſch. 10 Jac. C. B. Anon. | 


9. M. made a leaſe of a parſonage of D. for ou years, and 
did covenant to fave the leſſee harmleſs againſt B. the parſon &c. 
in that caſe it was held, if the parſon ſue the covenant by right 
er wrong, an action lies upon the covenant, - Brownl. 21. 
Trin. 9 Jac. cites it as Mapet's Cale. 

ic. Leaſe by the Dean and Chapter of Norwich, dated 38 Mo. 875, 
Eliz. to T. for 99 years; afterwards they made another leaſe W 
42 Eliz, to W. for three lives, and covenanted to fave him the Dean 
harmleſs againſt T. the firſt leſſee; it was agreed that the and Chapter 
covenant is good, and yet in force; for when an «/?ate is created - oa; 
in which is implied a covenant in law, there if the e/tate be void ge Juſtices 
the covenant is void alſo; but when there is an expreſs covenart agreed, that 
in died, there it is otherwiſe, although the leaſe be void or — 
voidable; as if he covenants that the leſſee ſhall enjoy during made the 
the term, and the leſſee reſigns, yet is the covenant good, leaſe was 

Fi 


Vor VI, although 


— —— — 


— — — — N— —᷑ 42 
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living ut the although the term is gone. Ow, 136, Paſch. 10 Jac, Waller 
. the Deen and Chapter of Norwich. 


was not vod: 2nd therefore it was adjudged for the plaintiff, Brown, 21. S. C. and 

6 ] Coke ſaid, that if the leaſe was originally void, yet covenant would lie; for other- 
[ 37 wiſe great miſchief might happen; for a dean might make a leaſe to A. to-day and 
keep it ſoeret, 4 make a leaſe to B. and covenant for enjoyment, and fo avoid the 
ſecond leaſe. 2 Brownl. 134. S. C. argued, Ibid. 158, Waters v. the Dean and 
Chapter of Norwich. S. C. argued by the counſel, and afterwards by the Court, and judgment 
for the plaintiff. 


11. A man may coyenant with two ſeverally, becauſe it 
differs from the caſe of a bond, for covenant ſounds only in 
damages; but the covenantees ought not to Join in adtiens; 
of — and Reeve J. Mar. 103. pl. 176. Trin. 17 Car. 
C. B. 

12. If I make a leaſe for years, referving rent to a flranger, 
an action of covenant will lie for the party to pay the rent to 
the ſtranger; per Hale Ch. J. Mod. 113. pl. 12. Paſch. 26 
Car, 2, B. R. in Caſe of Deering v. Farrington. 

13. If a man aſſigns a bond to J. S. and afterwards receives the 
money of the obligor, if he do not immediately pay it over to the 
eſſignee, the aſſignee may maintain an action of covenant 
againſt him upon the word aſſignavit, and that was the caſe 
of Deering v. ..... Per Holt Ch. J. 2 Lord Raym. Rep. 
1242. Hill. 4 Ann. in Caſe of Seignorett v. Noguire. 

14. So if the obligee covenants to afſign a bond to J. S. ſuch 
a day, and will not aſſign it, or before the day receives the 
money of the obligor, by which means he has diſabled him- 
ſelf to aſſign it, in either of theſe cafes it is a breach of cove- 
nant, and = in ſtrictneſs a bond is not aſſignable. Per Holt 
Ch. J. 2 Lord Raym. Rep. 1242. Hill. 4 Ann. in cate of 
Seignorett v. Noguire. 


(B) Upon what Deed [the Plarntiff might have 
Debt or Covenant.] 


Oro. J. 399. [l. A Writ of covenant lies upon the king's patent, though 
nag al there is ue counter-part ſealed by the leſſee who is to 
8. C. ad- be charged. My Reports, 14 Jac. B. Sir J. Brett and Cum- 
jueged.— berland for his own acceptance. Hill. 16 Ja, B. R. in a new 


. Action between the ſame Parties adjudged again.] 

3. C. and 

2 Roll. Rep. 63. S. C. adjudged. 3 Bulſt. 163. S. C. Godb. 276. pl. 391. S. C. ad- 

jornatur. Poph. _ 137. S. C. & S. P. agreed that it is @ covenant, eſpecially it being in 

the Caſe of the Queen. Cro. J. 240. pl. 3. Paſch. 8 Jac. B. R. Ewre v. Strickland, S. P. 

1 for when he takes by the patent he conſents to all things therein. Bulk. 21. S. C. 
not S. P. | 


— [2 If A. grants a rent to B. payable at a certain feaſt yearly, 
Fol. 518. and covenants to pay the rent at the feaſt, an action of covenant 
lies for non-payment, though he might have had an _ 


Cauenant. 


debt for it. M. 7. Ja. B. between Strenge and Wats, per 
Curiam adjudged. | | 
[3. If one man covenants with another to pay him 201, at a 
day, though he may have an action of debt for the 20l. yet 
e may have a writ of covenant at his election. H. 7 Ja. B. 
per Curiam,] | | 
4. A man ſhall have a writ of covenant againf? the ſure- 
ties, who became ſureties, or gave ſecurity that a man ſhould per- 
form ſuch covenant &c. F. N. B. 146, (B.) cites 39 E. 3. 9. 
5. If I grant to my tenant for life, that he ſhall not be im- | 377 ] 
peachable for waſte, he ſhall not plead this in bar, but ſhall 
have an action of covenant thereupon. Bridgm. 117. cites 
21 H. 7. 30. per Fineux, in John de Puſeto's Caſe, 
6. It I graut to one again/t whom I have cauſe of action, that 
T will net ſue him within a year, this is not any ſuſpenſion of 
the action. Bridgm. 117. cites 21 H. 7. 30. per Brudenell, 
and ſays, that upon this caſe it is to be obſerved, that I may 
ſue, and that the ather is put to his aftton of covenant. 
7. A covenant in law will go to lawful eviction, though the 
leaje be waid; but as to a covenant real to warrant and defend, 
there muſt be a title paramount, and a lawful eviction; and 
covenants in leaſes ſhall be taken beneficially for the leſſees; 
per Coke Ch. J. Brownl. 21. Trin. 9 Jac. in Caſe of Walter 
v. Dean &c. of Norwich, | 
8. Action of covenant will lie en à void leaſe, and Sir E. 2 rrown, 
Coke ſaid, that ſo it ſhould do though the leaſe was origi- 163, 164. 
nally void. Brownl. 21. Trin. 9 Jac, Walter v. the Dean ag. * 
and Chapter of Norwich. | the S. C. & 
S. P. held by Coke Ch. J. accordingly. 


9. It lies pen a _—_ in a fine ſur conceſſit by feme cos Lev. got. 


vert, and that without deed, as ſeemed admitted by all, Sid, % 6 0G 
466. pl. 1. Mich. 22 Car. 2. B. R. Wootton v. Hale. . 
| : | 290. S. C. 
& S. P. agreed by the counſel on both ſides and the Court. Saund. 177. S. C. held ace 
cordingly. 
10. A covenant will lie en a bond; for it proves an agree- —— a 
h ment per Lord Chancellor, Chan, Caſes, 294. Mich. 28 Car. 2. nl 
| 5 3 * aſſignable 
0 Hill v. Carr, in point of 
n- | intereſt yet 
W if it be aſſigned, it is a covenant that the aſſignee ſhall receive the money to his own uſe ; per 
Holt Ch. J. obiter Lord Raym. 683. Trin. 13 W. 3. | | 
ad- 
1 1 
.. (C) What Words will make an expreſs 


Covenant. 


ly, [1, THESE words in a deed of leaſe, [ viz.] and the leſſee 3 Bult. 16; 
hall repair the mills (being the thing leaſed) as often wy br 
n of as need ſhall require, and ſhall leave them ſufficiently repaired at C. 1.39 
debt the end of the term, make a coyenant, becauſe it is a clear l 6.8. 
„„ Agreement 
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ahudged agreement of the parties, and otherwiſe the words Hall lave 
that the Kc. ſhould have no effect. My Reports, 14 Ja. Sir J. Breit 


wo rd $, 


which were V+ Cumberland. Hill. 16 Ja. B. R. between the ſame Parties 
| in the adjudged again in a new aCtion.] 


Queen's pa- 
tent, amount to a covenant on the part of the leſſee, and by his acceptance of the leaſe, he is 
bound by the covenant. Ibid. 521. pl. 7. S. C. & S. P. reſolved accordingly, ——— Poph. 
125, 157. S. C. agreed that it is a covenant ; for being by indenture it 15 the words of both par- 
ties, and it is more ſtrong being in the Cale of the Queen. Godb. 276. pl. 391. S. C. & S. P. 
acjudged; but as to another point adjornatur. Roll. Rep. 359. pl. 11. S. C. & S. P. Arg. 
uod fuit conceſſum per Coke Ch. J. For he faid that it is a clear agreement. And the reporter 
ays, that this was afterwards adjudged, but that it was admitted by the Court and counſel of 
ide other fide, but there was no other {peaking of it. 2 Roll. Rep. 63. S. C. and reſolvcd 
that it was an expreſs covenant, and judgment accordingly. 


N 2. If leſſee for years covenants to repair &c. provided always, 
admitted. nud it 15 agretd, that the leſſor ſhall find great timber &c. This 


378 } makes a covenant of the part of the leſſor to find great tim- 
——Hob. ber, by the word (agreed), and it ſhall not be a qualification 
12. pl. 24 of the covenant of the leſſee. Tr. 12 Ja. B. between Helder 
S. C. but 8 
S P. does @nd Tayler, per Curiam. ] | 
not appear. [3 · But if the leſſee covenants to repair, provided always, 
_— 423- that the leſſor ſhall find great timber, without the word (agreed) 
Po that this proviſo ſhall not make any covenant on the part of 
judged. the leſſor, but it Pall be only a qualification of the covenant of 
the leſſee. Tr. 12 Ja, B. between Holder and Taylor, per 
Curiam, ] | 
co. 128. [A. If there are articles of agreement made by indenture be- 
pl. 3. Geery tween A. and B. in which A. agrees that B. ſhall have a hou/e 
v. Reaſon. - ; N ö 
8. C. ad. in a fireet in London for certain years, provided, and upon con- 
judges dition, that B. ſhall reccive and pay the rents of the other houſes 
without ar- of A. in the ſame fire?t mentioned in a ſchedule annexed to the 
gument for - : 3 : 8 
the 6efeng.. indenture; and it is further agreed, that B. for his labour in 
ant. the colleftion of the ſaid rents, Mall have the everplus of the rents 
over and abade ſuch a certain jſum, This is not any covenant 
on the part of B. to bind him to receive and pay the rents 
mentioned in the ſchedule, but the proviſo and condition only 
will make the eſtate of B. void in the houſe (this being a leaſe), 
and will not make a covenant. Mich. 4 Car. B. R. between 
Geary and Read, adiudged upon a Demurrer upon a Declara- 
tion, which intratur, P. 4 Car, Rot. 432. 
Br. Cove- (5. If A. leaſes to B. for years, upon condition, that he ſhall 
—_— 22 acquit the leſſor of ordinary and extraordinary charges, and ſhall 
——Fuz. keep and leave the houſes at the end of the term in as good 
Covenant plight as he found them, If he does not leave them well re- 
pl c“ paired at the end of the term, an action of covenant lies. 
40 E. 3. 5. b.] N 
* Ard.19 6. If A. leaſes to B. for life, with a previſs, that if the leſſee 
Fo nor v. dies within the term of 40 years, that then the executors of the 
Parker S. C. leſſee ſhall have it for fo many of the years as amount to the num- 
von _ 4 ber of 40 years, to be accounted for the date of the indenture of 
:<cording. 1©aſe. This proviſo ſhall net be a leaſe, but only a covenant. 
1 * . 3. 4 Ma, 150. 8. 83 t Co. I Ref, Ched. 155.4 
endl. 52. 
bl. 115. S. C. held accord ngIy. C. cited Mo. 247. in pl. 388.8. C. cited = 
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480, and ſays the reaſons of the juſtices ſeemed to be, iſt, becauſe the words of the proviſo do not 1 
Purport a grant but an agreement, and conſequently ſounds in covenant and not in demiſe. 2dly, 9 
If it ould be a demiſe, then there was not any perſon to take it; for it is appointed to the exe- 
cutors and aſligus of leſſee, whereas there are no ſuch in rerum natura, nor parties to the deed 
Hob. 35. in pl. 39. cites S. C. 

+ Mo. 478. pl. 684. Mich. 37 & 38 Eliz. B. R. Lloyd v. Wilkinſon S. C. 

What words will make a leaſe for years. See tit. Eſtate (T a) (C. a) (X. a) &c, 


[7. If there are articles of agreement between A. and B. 4 | 
which it is agreed, upon @ marriage intended between A, and C. | 
that all ihe flick if C, ſhall remain in the hands of B. till A. ſhall þþ 
make a certain jointure to C. ipſo B. annuatim ſolvendo to A. in- | 
tereſſe proinde, ſecundum ratam 8d. per centum (*) &c. If B.“ Fol. gig. N 
does not pay the ſaid intereſt, an action of covenant lie | 
againſt him upon theſe words, becauſe every agreement by | 
deed is a covenant, and otherwiſe A. ſhall not have any re- 
medy for the money, M. 8 Car, B. R. between Cres and 

| Northey, adjudged upon Demurrer. Intratur, P. 8 Rot. | 
myſelf being de Concilio Dünn 5 

8. It A. makes a deed to B. in theſe words: [ have in my | 
eujtidy one writing obligatory, in which writing obligatory one 119 
William now ſtandeth bund to the ſaid B. for the payment of 379 } 
4001, uton ſuch a day, being the proper money of B. and I will 
be ready ct all times, when | ſhail be required, to re-deliver the 

fame writing obligatory to the ſaid B. If B. after demands the 
ſaid obligation of A. and he refuſes to deliver it, B. may have 
an action of covenant upon this deed by force of the words i. 
(and I will be ready at all times, when | ſhall be required, to de- ft 
ver the ſame.) Paſch. 11 Car, B. R. between Valter and 1 
Walter, adjudged upon a Demurrer per Curiam, this matter | 
being opened and perceived by the Court, but the council of | 
the other part did not queſtion it. Intratur, Hill. 11 Caroli. 

Rot. 31 1. | 

ſg. If a man conveys land to another in fee with warranty, and Roll. Rep. 
after the land is evicted by elder title for certain years, the 28. pl. 3: | 
grantee of the land may have an action of covenant upon * 2 
the ſaid words againſt the grantor upon the eviction, though In B. R. 

the warranty be annexed to the freehold; for the ſaid words armed. 
make a covenant if a chattel be evified, and a warranty if a * 2 bones 

Freehel be demanded. My Reports, Paſch. 12 Ja, in Camera combe v. 

Scaccarii, between Rudge and Pincembe, adjudged in a writ Rudge 2 

of Error. Vide ſame Caſe, P. 12 Jac, B. Hobart's Re- 2 


— Ney. 
ports 5. 131. Pinck- 

ard v. Ridge 
S. C. held accordingly. Hub. g. pl. 6. S. C. held accordingly in Cam. Scacc. by 
all the judges, Jenk. 291. pl. 31. S. C. — S. C. cited by Hobart Ch. J. Hob, 28. — Jenk. 
224. pl. 83. cites S. C. 


FRI —— — on 


(10, If a man leaſes for years, reſerving a rent, an action of 8. P. per 
covenant lies for non-payment of the rent; for the reddende Cur. and 


of the rent is an agreement tor payment of the rent, which — 


will make a covenant. | folved many 
times be- 
fore. But dubitatur if the word (reddendo) will maintain an action of covenant upon a leaſe for 
lite, 2 Jo. 102, Paſch. 30 Cat. 2. B. R. Harper i: Bird. — 2 Lev. 206, Harper v. Burgh, - 4 
Fig © 


n 
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held that the reddendo is a covenant in law. S. C. cited 3 Lev. 133. Reſervation 
of rent by the ſeveral words yielding and paying) in a leaſe for years ſeems to be an expreſs 
covenant. For it is the agreement of both parties, viz, of the leſſor and leſſce; per Roll Ch. J. 
and judgment, Nin. Sty. 387. Mich. 1653. Newton v. Oſborn. ——S. P. by Roll Ch, J. to which 
the Court agreed, and fo a judgment was affirmed. Sty. 407. Hill. 1654. Porter v. Swetnam, 
Vent. 10. Hill. 20 & 21 Car. 2. B. R. at the end of the Caſe of Nurſtie v. Hall is a note, that was 
ſaid in that cafe that the word reddendum makes a covenant, ©— Covenant will lie upon the 
words yielding and paying. Arg. 2. Mod. 174. Leaſe for years rendering rent tree of all 
taxes &c. The word rendering Sc. makes a covenant, Carth, 35. Paſch. 2 W. & M. in B. R. 
Giles v. Hooper, 


11. In d bt the leſſor de by indenture for 20 years, ren- 
dering 101, per annum at Eaſter, and other covenants in the 
indenture ex utraque parte &c. and to the performance of all the 
covenants &c. each by the ſame indenture bound himſelf to the other 
in 291, and for non-payment of the 101, at Eaſter he brought 
action of the 201. and per Newton clearly it does not lie; for 
reſervation of the rent and non-payment of it is no covenant, 
and action of covenant does not lie of it, therefore this is no 
breach of covenant, ad quod nemo reſpondit. Br. Covenant, 
pl. 21 cites 22 H. 6, 58, | 

12. 40%. impetitione, denepatione, reſtrictione, in an inden- 
ture amount to covenant. Le. 277. pl. 375. Hill. 26 Eliz. 
B. R. Biſhop v. Redman. 

13. The words of an obligation were, I am content to give 
to A. 101, at Michaelmas and 1oJ. at our Lady Day; either 
debt or covenant lies upon it; per Cur. 3 Le. 119. pl. 199. 
Mich. 27 Eliz, B. R. Anon. 

T 380 14. Gawdy and Fenner J. were of opinion, that upon a 
z Lc. 104, teaſe for years by indenture by dimiſit & ad firmam tradidit, that 
pl 131. a covenant lies againſt the leſſor if he enters; but if a ſtranger 
NS ty enters, it lies not without an expreſs e 5 for in a cove- 
for clear nant againſt the leſſor upon theſe words he ſhall recover the 
law, term itſelf. Cro. E. 214. pl. 6. Hill. 33 Eliz. B. R. An- 
drews's Caſe. | | 
See condi- 1I5. A, putting the houſe in repair, B. covenants to keep it 
tion 1 ru in repair; they are mutual covenants. Raym. 183, per Twiſ- 
notes hefg. den J. cites it as reſolved Cro, lac. 645. Salter [Slater] v. 
Stone, and Sty. 140. Bragg v. Nightingale, | 
S. ©, cited 16. L. articled by indenture with C. fo pay C. 1107, at a 
6 Mod. 35. certain day, C. covenanted that upon payment thereof to him he 
1 would give an acquittgnce, and enter into a bond of 400 to L. 
name of te ſave him harmleſs from all claims to ſuch lands in L's. poſſeſ- 
Lutton and ian. L, tendered the money at the day to C. who refuſed 
Cradon to receive it, and give an acquittance, and to enter into the 
end of bond. L. brought covenant, and aſſigned the breach that 
Styles, that he tendered the money, and that C. refuſed to accept it &c. 
wheres Per Glyn Ch. J. Here is no breach aſſigned to ground an 
. action upon; for the articles are, that upon the receipt of 
be done the money the defendant ſhould give the acquittance &c. and 
nen a enter into the bond; and it may be that it was the intent of 
receipt, the parties that it ſhould be in C's. election to receive 1101, 


that tender or not, and the plaintiff is not prejudiced by the defendant's 
of payment £5. not 


Covenant. 


not receiving it; and judgment Niſi &c; Sty. 481. Trin. and refuſal 
1655. London v. Craven. — 
as much 28 
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an adual payment, and ſaid the authorities have been ſo ever ſiuce. 


17. Covenant was brought upon theſe words, viz. J oblige 
enyjelf to pay ſo much at ſuch a day, and jo much at anather day; 
per Cur, clearly this action lies, — if both the days 
of payment are not paſt; but Hale Ch. B. doubted how the 
law would be if the words were teneri & firmiter obligart 
becauſe thoſe words found in debt, and not in covenant. 
_-_ 178. Hill. 12 & 13 Car. 2. in the Exchequer, Norris's 

ale, . 

18. In debt the plaintiff declared on articles indented, by 
which C. upon the marriage of M, was to receive the marriage 
portion of M's. wife, being 15001, and that C. ſhould convey an 
office to MHM. provided that MH. out of the firſt profits of the office, 
fhould pay to C. ro. and averred that he had conveyed the 


office, and that M. had received 5001, of the profits, but 


had not paid it to the plaintiff, and upon demurrer to the 
declaration adjudged that the action lies upon this proviſo; 
for it is net a condition or defeaſance, but an agreement to pay 


Keb. 842. 
pl. 31. S. C. 
860. pl. 71. 
S. C. 193. 
pl. 66. S. C. 
Twiſden 
agreed the 
proviſo but 
a covenant, 
but con- 
ceived that 
it referred 


the 5001, Lev. 155 · Hill. 16 & I7 Car. 2. B. R. Clapham to a future 
2 — 
| ſhouid be 


averred that he had made a conveyance of the office, and that ſaying licet he had pertormed 
all covenants on his part is not ſufficient ; but by the other opinions judgment was given for the 


plaintiff, 

19. The Court inclined, that the words grant and infeoff, q Keb. 617, 
in caſe of a freehild, doth not amount to a covenant, or war- Pl. 84. ill. 
ranty ; adjornatur. 3 Keb. 188. pl. 33. Trin. 25 Car, 2. 9 
B. R. Anon. f Brown v. 

Hay wood 


feems to be 8. C. the Court held the word (grant) no warranty of a freehold, but only in Caſe of 
2 leaſe for years, and judgment accordingly. —Freem, Rep. 414- pl. 547. Browning v. Honey- 
wood S. C. that they do not amount to a covenant, but ded: will make a warranty; and lays, 
that if a cherte be exe dedi will make a covenant, come ſemble, and cites Hob, 4, [pl. 6. in 
Cale of Pincomb v. Ridge. 

# Noy 134. in Cafe of Pinkard v. Ridge S. P. — See pl. g. 
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20, If a man affigns and transfers a thing which is not affign- 3 Keb. 394. 


able or transferrable; as if he aſſigns &c. all the money that an N hs 


ſhall be allowed him by a foreign ſtate in lieu of his ſhare in a Hale, 
Mip, this is a covenant, and it is all one as if he had covenanted, though the 
that he ſhould have all the money which he ſhould recover for 2 
loſs of his ſhip; per Hale Ch. J. But Twiſden ſeemed to , an fer 
doubt; but judgment, Mod. 113. pl. 12. Paſch. 26 Car, 2. „er, do not 


B. R. Deering v. Farrington, — 7 
againſt an 
eigne title, yet againſt the covenantor himſelf it wil! amount to a covenant. ——— Freem. Rep. 368. 
pl. 473. S. C. and by Hale Ch. J. though it does not amount to an implicit covenant againit cigne 
titles, yet they may be good againſt the party himſelf and his a&ts.—S. C. cited by Holt Ch.] Lord 
Raym. Rep. 683. and ſays, that though a bond is not aſſignable in point ot intereſt, yet the 
aſſigning thereof is a covenant that the aſſignee ſhall receive the money to his own ule, 8. — 
14 Y 


E 4G Se 1 


* 
TY . 


— * r mn 929. fa HEN 4% 
. De 292 
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y Holt Ch. J. and S. C. ched. 2 Lord Raym. Rep. 1242. Hill. 4 Ann. in Caſe of Scignioret 
Noguite.—S. C. cited. Arg. 2 Lord Raym. 1419. Trin. 12 Geo. in Caſe of Frontin v. Small. 


— 21. Where ever the intent of the parties can be collected out of a 
l | "TY * : 3 / 
v ae deed for the doing or not doing a thing, a covenant lies. 


inad:4 1 Chan. Caſes, 294. Mich, 28 Car. 2. Hill v. Carr. 


farporting | 
- — fer payment of money. Lev. 47. Mich. 13 Car. 2. B. R. Brice v. Carre, Emerſon 


22. Any thins under the hand and jeal of the parties which 
imports an agreement will amount % a covenant ; per Lord 
Chancellor. 2 Mod. 91. Paſch. 28 Car. 2, in Canc. Hollis v. 
Carr. | 

23. Debt upon bond with conditton, that the obiger did ac- 
knowledge to be indebted to the obligee in 401. which he did thereby 
covenant to pay when ſuch a bill of coſts ſhould be ſtated by two at- 
tornies indifferently, to be chofen by then; plaintitt declares, that 
he named an attorney, and deſired the detendant to name 
another, which he refuſed. It was objected, that this thall 
not be taken for a covenant, but an agreement, ſolvendum 
the money when the bill of coſts ſhould be tated, and by the 
plaintiff's own ſhewing, the bill was not itated, therefore no- 
thing is due; fed per Cur. this is not a ſolvendum but a 
covenant, which does not take away the duty aſcertained by 
the obligation, and if it ſhould not be a covenant, then it 
would be in the power of the obligor, whether ever it ſhould 
be payable. 2 Mod. 266. Mich. 29 Car. 2, C. B. Otway v. 
Holdip. Ss | | 

24. Where a party to a deed agrees 9 pay, it amounts to a 
covenant, though the words covenant, grant &c. are want- 
ing: 2 Mod. 268, 269. Mich. 29 Car. 2. C. B. Harwood v. 
Hilliard. = „„ 

25. 6 Anne, cap. 25. All covenants, conditions, and agree- 
ments, in every grant, leaſe, or coty of Court roll ſo made, ſhall be 

. goed in law, according to the contents of the — againſt the 
reverſioner, and againſi them ta whom the intergſi thereof ſhall 


Come. 


(D, In what Caſes the Heir or Executor ſhall be 
2und by the expreſs Covenant of the Teſtator, 
without naming them. : WES 


Br. Cover 1. TN every caſe where the teſtator is bound by a covenant, 


> = 10 k. the executor ſhall be bound by it, if it be net determined 
2. 1. S. C. by his death. 48 E. 3. 2. | 
& S. P. by | 8 : | 


Finch, but Perſey e contra. Fitz. Covenant, pl. 21. cites 48 E. 3. 22, [but ſeems miſprinted, 
if 82 ] and that it ſhould be 1. b. 2. a. pl. 4.] S. P. held by Finch, according to Roll; but 

3 Wych, negavit omnino, ————— Shelley and Fitzherbert held, that covenant lies in 
ſuch caſe againſt the exccutor, and ſaid, that ſo is 47 E. 3. 23. But Baldwin faid privately, that 
there i a Gittercace between an obligation wherein there is no mention of executor, inaſmuch ay 


— 4 


n 

at 

ay 
* 
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it is a duty, but covenant is executory, and ſounds only in damage and tort, which (a: it ſeerns) 


dies with the perſon &c. D. 14. a. pl. 69. Trin. 28 H. 8. Anon. Cro. E. 558, 533+ pl. 3. 
Arg cites S. C. and per Popham, Clench, and Fenner, (abſente Gawdy) a covenant lics againſt 
an executor in every caſe, though he be not named]; unleſs it is ſuch a covchant as is to be 
perturmed by the perſon of the teſtator, which the executor cannot perform. - 


2. A man covenants that neither he nor his heirs ſhall erect any 
mill in ſuch a place, and afterwards he eredts à mill, and an 
action of covenant is thereupon brought by ſagainſt) the heir, 
and well, 4 H, 3. 57. And fo it is it the er oufts the leſſee 
and dies, or tenant in tail leaſes for years and dies, and the iſſue 
oui the termar, he ſhall have covenant againſt the executors. 
. N. B. 145. (D) in the new notes there (a) cites 47 E. 3. 
22. 48 E. 3. 2. but 38 E. 3. is, that he ſhall recover the whole 
in damages againſt the heir if he has aſſets by deſcent, per 
Knivet and Skipwith. : 

3. Covenant does not lie againſt the heir wpon a leaſe by 
deed of his anceſtor, if there is not expreſs warranty in the inden- 
ture of the leſſor and his heirs, and alſo that the heir has aſſets, 
Br, Garranties, pl. 89. cites 32 H. 6. 32. 

4. But where a man covenants to make a homſe, and does not 
do it, hut dies, covenant lies againſt executors, and not againſt 
the heir, becauſe there is no expreſs warranty againſt the 
heir, and yet it lies againſt the teſtator himſelf, for he broke 
the covenant. Br. Garranties, pl. 89. cites 32 H. 6. 32. 

5. A bond of 1600 l. penalty entered into 19 Jac, to perform 
covenants in an indenture, the covenantors to pay 774. per ann, 
fill 1100/1. be paid, but the covenants not being performed, 
the plaintiff” ſues the bond againſt the heir of the obligor. This 
Court declared, that the 11001. and intereſt thereupon, ought 
to be paid, and by the conſent of the parties ordered and 
decreed, that the 16001. the penalty of the ſaid bond, be 
paid by the ſaid defendant to the plaintiff, in full of all the 
principal and intereſt, and 401, coſts. Chan. Rep. 201, 202. 
13 Car. 2. Wake v. Calley. 

6. The lien of a covenant muſt he meaſured by the eſtate in 
the rent or thing granted; per Withens J. 2 Show, 334. Mich. 
35 Car. 2. B. R. in Caſe of Fountain v. Guavers. 


Executor. 
(E) [Where it lies againſt an Executor, though 


not named. ] 


1. IF a man covenants, that A. ſhall ſerve B. as an apprentice gr. Cove- 
for 7 years, and dies; if 4. departs within the term, a rant pl. 18. 


writ of covenant lies againſt the executor of the covenantor, fn &— 
without naming. 48 E. 3.2. | Covenant 
_ pl. 21. cites 


48 E. 3. 22. [But See (PD) pl. 1. Supra, and the notes there. ] 


2. Covenant 


7 


ö 
4 
N 
i 


82 * 
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D. 24. 2. pl. 
6g. Irin. 
28 . 8. 
Anon. S. C. 
Ma. 74. 
pl. 204. 
Swan v. 
Scales S. C. 
ad jud ged 
that the ac- 
tion did not 
lic. — And. 
12. pl. 25. 
SLRLES v. 
STAAN-· 
2A, . C. 


adjudged 
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2, Covenant was was brought again/t two exetutors, inaſ- 
much as their teſtator put one to the plaintiff to be his appren- 
tice who departed within the term, and it was awarded that one 
executor ſhall not anſwer without the other; for the one ap- 
peared and other not, and the ſtatute does not remedy but in 
debt and detinue, and therefore by this judgment it ſeems that 
covenant lies againſt executors, Br, Covenant, pl. 11, cites 
E. 2t. © 

3. It tenant in tail leaſes for years and dies, and the iſſue oufts 
the termor, he ſhall have covenant againſt the executor, 
which Finch. denied. Ihid. 

4. In covenant againſt executors the plaintiff counted that 
the te/iator put his ſor to the plaintiff fer ) years apprentice, and 
bennd himſelf to the covenant w:thout mentioning his executors, 
and that after the death of the teflator the ſon departed without 
lebe within the term, and came to the executors and the 
retained him; and per Perſey covenant does not lie — 
the executors; for it does not lie againſt any, but againſt 
him wha is party; as this word dei is no warranty to bind 
the heir, but only him who made it, and ſo ſhall not bind 
executors where executors are not mentioned in the deed; 
but Finch, contra, but Wich, was clear that the executor 
is not bound, if executor be not named in the deed. Per 
Kirton if a man covenants to ſerve another for 7 years and 
dies within the term, the covenant 1s diſcharged by the death 
of the party. And per Perſey where a man leaſes for years 
without warranty, and the termor is ouſted, the termor ſhall. 
not have covenant; but Finch, contra clearly, Br. Covenant, 
pl. 12. cites 48 E. 3. 1, 

5. If the /e//ee for years covenants for him to repair the houſes 
le: /-d within 6 years, and dies within the 6 years, yet his ex- 
ecutors ſhall make the reparation, for it may be made by the 
executors within the 6 years as well as by himſelf; and fo ſee 
executors bound though he does not expreſs the executors in 
the covenant, but if the covenant had been to have been per- 
formed by himſelf during his life, the executors ſhall not be 
charged, Br, Covenant, pl. 50. cites 10 H. 7. 18. 

6, Termor covenants to build a new houſe, leaſe expires and 
Ire dies, yet his executor is chargeable. Lat. 261. cites 

3, tie 

7. A. tenant for life remainder to B. in fee, the feoffee for 
life makes a | aſe for years by (dedi & dimi/:) rendering rent by 
indenture and dies within the term, he in remainder enters; the 
leſJee fer years brings covenant againft the executors of A, Welch, 
Brown, and Dyer, held that it did not he againſt the execu- 
tors; 1ſt, Becauſe it is not ſhewn, that he was poſſeſſed at 
the time of the entry of him in the remainder, hut only by 
implication, 2dly, For that without an expreſs covenant 
the executor ſhall not be charged in this cafe; for the cove- 
nant in law expired with the term. But Weſton e contra, by 

| caule 
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cauſe the leaſe was by indenture. But judgment was after — 
wards given againſt the plaintiff. D. 257. a. b. pl. 13. 14. — — 
Mich, 9 Liz. — 

on demur- 


rer to the declaration, becauſe no expreſs covenant or warranty of the term was compriſed in the 
zndenture, but only a naked covenant in law. D. 257, b. at the end of the principal cafe cites 
Trin 22 Eliz. Broderidge v. Windfor, - -— And 12 cies S. C. accordingly, ———F, N. B. 
145 (M) in the new notes there (c cites S. C. 

Lf leſſee for life leaſes for years and dies within the term, fo as the leſſee is evited by him in re- 
mainder or reverſion. It was reſolved per 3 J. that by this covenant in law the executors were 
not liable. Went. Off. Ex. 125. and ſays, that in the ſame caſe Ld. Dyer ſets down another re- 
ſolution after, to the ſame effect. 

But Serjeant Benloe reporting this later caſe to be of a leaſe made by tenant in tail, before the 
Statute 32 H. 8. or not warrantable by it (ets down the opinion contrarily, viz. that the action was 
maintainable again{t the executors. Wentw. Off. Ex. 125.- Bendl. 150. pl. 208. Mich. 
7 & 8 Eliz. Stranſham v. Searles. S. C. that this action does not he againſt the ſaid defendants, 
end citrs D. 257. pl. 14. | 

But if the exictioꝝ or breach of covenant is in the life of teſtator himſelf, no doubt g ] 
but the exccutor is chargeable, Wentw. Off. Ex. 125, D. 257. a. Marg. pl. 13. [ 394 
ſays that ſuch judgment was given. Trin. 22 Eliz. Rot. 659. in Caſe of BRxowninG v. WinsoR 
in Suffolk, the opinion then was, that this action lies againſt the executor of the leſſor, who was 
t-nant in tail. Ibid, cites Paſch, 41 Eliz. Rot. 194. B. R. NOK E v. Jamgs, where it Was 
ruled accordingly, where tenant pur auter vie made a leaſe for years, and ceſty que vic died 
during the term, | 


8. But if A. ſeiſed in fee makes a leaſe for years and dies, and 
the heir oufts the I:fſer, he ſhall have covenant againft the heir, 
for this covenant in law, by reaſon of the privity; per Brown. 
D. 257. b. in the Cale above. 

9. Leſſee of a term of a flock of ſheep covenants for him and 


aſhgnees, covenant lies not againſt aſhgnee becauſe it is per- 


ſonal, but it binds executors. Lat. 261. cites 5 Rep. 17. 
[ Paſch. 25 Eliz.] Spencer's Caſe, 

10. Leſſee for years of a houſe covenants to repair it within 
6 years, within which term he dies, no reparation being 
made, Covenant lies againſt executors; otherwiſe if the 
covenant had been to repair during life. Per Cook. Arg. 
4 Le. 171. | | 

11. Covenant by leſſee to repair the buildings, or to pay 
the quit rents iſſuing out of the land, executor muſt do it 
though the covenant mentioned nothing of executors, though 
opinions have been otherwiſe, and that it was only a perſo- 
nal covenant, and cites 5 Rep. 24. | Mich. 43 & 44 Eliz. 
B. R.] WinpsoR v. Hip, which at firſt ſeemed ſtrong to 


that purpoſe, but at laſt it was reſolved to be a covenant run- 


ning with the eſtate, and ſo both executor and aſſignee bound 
to perform it, Wentw. Off. Ex. 124. 

12. Wentw. Off. Ex. 124. ſays, that in the ſaid Caſe of 
WinDsoR v. HiDE (5 Rep. 24.) [ Mich. 43 & 44 Eliz. B. 
R.] it was ſaid per Popham Ch. J. that if the covenant had 
been to do à collateral at, neither the executor nor aſſignee 
had been bound, and therefore a covenant by leſſee for years 
to build a new houſe upon the land within two years and dies 


within the time, he doubted if the executor be bound to do it 
or not, though it concerns the land let, ſo as the rent or 
fine was the leſs in reſpect of the charge of the new build- 


ings : 


384 | Covenant. 


ings; but if the covenant had been to build it el zwhere t/ an 
ue the land let, or to de any other collateral this g not pertinent 
to the land let, it is clear the executors are not bound; yet, 
if the time expired in leſſee's life, and the covenant not per- 
formel, the executors are liable to damages in action of cove- 
nant as the Judges agreed, though not reported by Lord 
Coke, who reported only the point in queſtion, 

13. If a man makes a /a/e by thele words (demiſe and 
grant), and dies, an action of covenant lies not againſt his 
executors, as it is faid in 9 Eliz. D. 257; but otherwiſe 
upon expreſs covenant ; per Coke Ch, J. 2 Brownl. 214. 
Hill. 7 Jac. 

14. Q. Eliz. made a leaſe for years, rendering rent, and 
the leſſee covenanted to pay it. The Q. died and the rever- 
tion deſcended to K. James, Afterwards the ge affigned 
ever the term, and the aſſignee paid the rent to the king; the 
king granted the reverſion by his letters patents; the patentee ac- 
cceptea the rent of the aſſignee ; the patentee brought action of 
covenant agzain/t the executors of the firſt leſſee, and adjudged 
maintainable, which mult neceſſarily be by reaſon of the pri- 
vity of contract transferred by force of the {aid Statute of 
32 H. 8. cop. 34. For there was no privity of eſtate between 
them, the firſt leſſee having aſſigued his term before the grant 
of the reverſion to the patentee, which proves that by the 
ſtatute the prigity contract is tranferred; cited per Cur, 
Saund. 240, 241. Paſch. 21 Car. B. R. as Cro. J. 521, 522. 
[pl. 7. Hill. 16 Jac. B. R. Brett v. Cumberland. | 

385 J „15. Leaſe for years, yielding and paying rent &c. the ee: 
died, In covenant againſt his executor, exception was taken 
that this was a mere covenant in law, compriſed only in the 
words yielding and paying, and not an expreſs covenant to 
pay it; but Roll Ch. J. anſwered, that covenant lies againſt 
an executor upon a covenant in law, though he be not named, 
though otherwiſe of an heir; for he is not bound by tuch a 
covenant. Sty. 387. Mich. 1653. Newton v. Oſborne. 


475.155. 16, In covenant againſt an executor upon a writing ſealed 
Ee by teflator, whereby he covenanted to be accountable for all monies 
Curr, S. C. as ſhould be charged by him upon A. payable to B. The Court 


was in- held that the action well lay, and that it would do ſo upon 


= _ any words purporting an agreement for payment of money, Ley, 
Account lies 47. Mich. 13 Car, 2. B. R. Brice v. Carre and Emerſon. 


operly, 
„ ſor money ſo delivered; but per Cur. there is no other remedy againſt exe- 
cutors, and had it been againſt the party himſelf, ſuch agreement being by one perſon to pay 
money charged upon J. S. for which an account lies not, he being not chargeable as receiver ot 
bailift, the only remedy is by covenant. Judgment for the plaintiff. 


19Mod.12. 17. Executrix of a term:r for years aſſigns all the refidue of 
„C. wat the ſaid term to P. reſerving a rent, and P. covenanted to re- 
if an execu- £ . A 

tor takes pair. P. dies, and P's, executrix enters &c. Parker Ch. J. 
poſſeſſion held, that P's, executrix wy be charged either as executrix 


of the t © ge : 
there or aſſignee, but that plaintiff having charged her as * 
| » 


trix, judgment can be only againſt her as execatrix, 1 Salk. ator, 
: dels * 

316. pl. 25. Trin. 9 Ann. B. K. Buckley v. Pirk. dn 
againtt him 

in the debet & detinet for rent or non-repairs, it is abſurd for him to pl-ad no aſſets ultra wht 

will ſatisfy ſuch and ſuch judgments, becauſe in ſuch a cafe the ſurplus of the profits, rents. and 

repairs deducted, is all that is ailets, and hable to the judgment, and therefore the reit of the 

profits are iv appropriated to the payment of rents and repairs, as not to be exhauited by debts, 


(F) Covenant zz Law. In what Caſes the Law 
will create a Covenant without the Words of the 
Party. 


| I. JF a man lenſes fer years, and cuſts the termor, he (hall Br. Cove- 


; 1 NY nant, pl. 12. 
have covenant againſt him, though there be no expreſs , K. 


covenant in the deed. 48 E. 3.2. b. +7.] & S. P. per 
Parſey, that 
Fitzh. Covenant, pl. 21. S. P. 


Termor ſhall not hive covenant, but Finch. e contra clearly. 
by Parſey, (ut ſupra) but Finch. ſaid it was an erroneous opinion. 


+ Br. Treſpaſs, pl. 65. cites S. C. 


2. If a man leaſes certain goods for years by indenture, which Ow. 104, 
are cvicled within the term, yet he ſhall not have a writ of 206. _ 
covenant; for there the /aw docs net create any covenant upon S. C. and 
ſuch perſenal thing. Contra Mich. 37 Eliz. between Bedford — 


Bull. ] held, that 
action oi 
covenant would not lie, but Clench ſeemed e contra; fed adjornatur. 


3. Fa man leaſes land for years without warranty, and 
the leſſee is ouſted by J. N. by title, there he ſhall not have writ 
of coyenant againſt his leflor, for he has not broke the cove- 
nant there; contra if he had made thereof warranty, but 
contra per Needham J. though no warranty be in the deed, [ 386 
vet writ of covenant lies. Brooke ſays, and ſo ſee here, 
and often elſewhere, that writ of covenant lies often upon 
indenture without this word (covenant.) Br, Covenant, pl. 

28, cites 32 H. 6. 32. And ſo it was ſaid per Juſticiarios. P. 
bk. No 1. 

4. If a man leaſes for years, rendering rent, this is a cove- See C pl. 
nant in law. Per Coke Ch. J. 2 Brownl, 215. cites Dyer . rs 
15 H. 8. 

5. Leaſe is made for years, and the words are ſuch, and 
the leſſee ſhall do ſuch a thing, theſe words imply cove- 

nant without any thing more; per Cur, Mo. 135. in pl. 280. 
Trin. 25 Eliz. | 

6. That apprentice ſhall be loyal, & ſecreta ſua velaret & 
fimilia, without other words of covenant expreſſed, thoſe 
words imply covenant, Mo. 135. pl. 280, Trin. 25 Eliz, 
Stanton's Caſe, 

Action of covenant lies upon the words demiſe and grant, 
in an indenture of leaſe, though there are no other words com- 
ptehending a warrauty in them. Reſolved by all the Juſtices. 


Cro. 
N 


388 Covenant. 
Cro. J. 73. pl. 1. Trin. 3 Jac. B. R. in Caſe of Stile v. Her- 


ring. 

S C. cies 8, A man made a leaſe for years, with exception of divers 

3 things, and that the leſſee ſhall have conventens lignum non ſucci- 
dende c. vendendo arbores &c. Now the leſſee cut down trees, 
and the leſſor brought an action of covenant; and the opinion 
of the Court was, that the action would lie, and that it is as 
a covenant on the part of the letlee, becauſe the Jaw gives 
him reaſonable eſtovers, and by this covenant he abridges his 
privilege, Mar. 9. Paſch. 15 Car. Anon. 

S2ifa l 9. It a man grants a water-courſe by deed, and the granter 

be made of op it, the grantee ſhall ''ave an action of covenant ; per 

en boufe and juſtices, and agreed by Twiſden, Saund. 322. Mich, 21 Car. 2. 


eftovers, of «+ FEY | 

the {for II Caſe of Pomfret V. Ricroft. 

d. Hr oll 

ti rocod out of which &c. covenant lies. Ibid. per g juſtices, which Twiſden J. agreed. 
So it a man deni ſe a middle room in an houſe, and afterwerds does not repair the roof, ſo as the leſſce 
cannot enjoy the middle room, covenant hes; per Rainsford. But Twiiden J. faid, that the ſe 
are voluntary acts of the leſſor or grantor, and it is a msfeaſance in them to annul and defcat 
their own grant; but that in the principal caſe [which was a demiſe of a houſe, with the uſe of 
a pump, which he ſuffered to be out of repair, ſo that it became uſeleſs}, there is only a no» 
feaſance, tor which no action lies; as rf I grant a way over my land, I am not bound to repair 
this, but if I voluntarily ſtopt it, an action lies againſt me for the misfeaſance. Judgment was 
given in B. R. according to the opinion of three juſtices, but was afterwards reverſed in Cam. 
Scace. tor the treaſons given by Twiſden. 1 Sand. 322. Mich. 21 Car. 2. B. R. in Cafe of Pom- 
fret v. Ricroft. Sid. 429. 430. pl. 17. S. C. adjudged, and judgment reverſed.— Vent. 
44. 55-S. C. adjudged in B. R. by three juſtices, contra Twiſden. 2 Keb. 369. pl. 77. 
B. R. ihe S. C. adjudged for the plaintiff. 


10. If a leſſor enters upon the lands leaſed, and cuts detun 
the timber trees, and carries them away, whereby the leſſee loſes 
the lops and ſhade of them, yet he ſhall not have covenant, 
but he may have treſpaſs, or an action ſur caſe upon his ſpe- 
cial damage; and in the principal caſe the leſſee might repair 
the pump; for though the ſoil, or the pump, be not granted, 
yet when the uſe is granted all is granted whereby the grantee 
may have and enjoy ſuch uſe; per Twiſden J. Saund. 322. 
Mich. 21 Car. 2. B. R. in Caſe of Pomftet v. Ricroft. 

11. In articles of agreement for a marriage, and payment 
of 6c00/7. portion, theſe words, viz.. Whereas it is intended t9 
levy a fine &c. amount to a covenant to levy a fine; per 
Finch C. 2 Mod, 91. Paſch. 28 Car. 2. in Cayc. Hollis v. 
Carr. | 

12. If the leſſee be diſtrained by the lord paramount, though 
he cannot have a writ of meſne, yet he ſhall have a writ of 
covenant in lieu thereof, Raym. 257. Hill. 30 & 31 Car. 2, 
C. B. and cites Mich. 2 H. 6. 1. b. 

L 387 ] 13. Covenant will lie en @ reſervation ; as where rent, or 
Reſerra- ſuch a room with a paſſage to it, is reſerved, covenant will 
non of tert lie on the words of reſervation without any expreſs words of 
bu, Covenant, Carth. 232. Paſch. 4 W. & M. in B. R. Buſh v. 
lefſee's Coles, | 


part ; per , me. 
GawCy, Cro. E. 657. cites D. 37. 21 H. 5. g7,——— 11 Rep. 51.3, —— Sec title Conditions 
(X. a) pl. 1. and the gotes. | | 


14. Per 


Covenant. 


14. Per Holt Ch. J. the very referring a thing ts arbitra- 
tion is a mutual undertaking, that each party ſhall perform 
his part of the award; for otherwiſe it cannot be ſaid to be 
referred. 11 Mod. 170, 171. pl. 8. Paſch. 7 Ann. B. R. 
Lapart v. Welſon. 

15. If a man aſ/izns a bond, and afterwards brings an ad ion 
thereon in his name, this is a breach of the agreement; for the 
very aſſignment imports a covenant, that the aiflignee ſhall bring 
the action in the aſſignor's name, and recover, and have the 
money to his own uſe, II Mod. 171. pl. 8. Paſch. 7 Ann, 
B. R. Lupart v. Welton, 


(G) In what Caſes the Law will create @ 
Covenant. 


337 


Fol. 3529. 


[1, IF. a man leaſes to me by indenture the land of J. S. of which Cro. J. 23. 
J. S. was ſeiſed at the time, upon which J enter, and he pl. 1. 8. C. 
re- enters, I ſhall have a writ of covenant upon this indenture, 
though 1 was not in the land by the leaſe, but by eſtoppel ; 
for the leſſor is eſtopped to ſay, that I was not in of his leaſe. 
Trin. 3 lac. B. R. between Stile and Herring adjudged, and 
that ſuch traverſe is not good.] 
2. So for the cauſe aforeſaid, if a man leaſes to me my own 
land, of which J am ſeiſed in fee, or otherwiſe by indenture, 


tit. Eſtop- 
pel, (N) ple 
ly 2. 5. C. 


Cro. J. 72. 
pl. 1. S. C. 


if I am ouſted by another that hath right, I ſhall have a writ 
of covenant. Tr. 3 Ja. B. R. in Stile and Herring's Caſe, 
per Curiam.)] 


but S. F. 
does not 


clearly ap- 


peaty 
though it 


{ems to be admitted. 


3. When a man leaſes to me the land of J. S. of which J. S. 
is ſeiſed at the time, | ſhall have a writ of covenant before entry 
upon J. S. and re-entry by him, for I need not allege an eviction; 
for this is a covenant in law, which is broke when he is not 
ſeiſed of the land at the time of the demiſe; for the word de- 
miſe imports a power of letting, and it is not reaſonable to in- 
force the leſſee to enter into the land, and ſo to commit a 
treſpaſs. Hobart's Reports 18. P. 11 Jac, between “ Halder 
and Taylor adjudged. Contra Tr. 3 Ja. B. R. in + Stile”; Caſe 
before cited. | 


Hob. 18. 
pl. 24 S. \ 
and the 
whole Court 
was of opt- 
nion, that 
the ation 
did lie; but 
that it it 
were an ex- 
prels cove- 
nant tor 
quiet enjoy- 
ment, there 


perhaps it were otherwiſe, —=—— Rrownl. 23. S. C. but S. P. does not appear. 


+ Cro. J. 73. pl. 1. S. C, See ſupra pl. 1. 


[4. If a man leaſes the land of J. S. by deed to F. D. J. S. 
being in poſſeſſion of the land at the time of the leaſe, and 
the I ee enters upon J. S. who re- enters, yet J. D. ſhall [not] 
have any action of covenant thereupon, becauſe the cove- 


nant in law ought to be fixed upon an eſtate, but here was 
no ęſtate, for it was a void leaſe, and the leflee a diſſeiſor by 
his * Mich. 37 Eliz. B. R. in Hare Caſe, per Fen- 
ner. | 


5. So 


Ow. 105. 
S, P. per 

Fenner, in 
the Calc of 
Bedford v. 
Hill. 36 

Eliz. B. R. 
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e 5. So if a man leaſes certain goods to J. D. which are the 
dean 2904s of another, and in his paſſiſſion, if he cannot enjoy them, 
ot which yet he ſhall not have any covenant againſt the, leilor, becauſe 
ow the he was never a leſſee, Mich. 37 Eliz. B. R. Here's Caſe, 
cor was j —_ ' 

pollefied, dubitatur, ] 

although by - | NE. © - 

a wrong tile, and afterwards the owner ſcizes them, an action of covenant will lie; per Fenner. 
Ow. 125. 3b Eliz. B. R. : | 


& 


_— 3 (6. If a man leaſes land for years, and a ffranger enters be- 
Lr. by fore the leſſee enters, he ſhall not have an action of covenant 
Fenner, in upon this ouſter, becauſe he was never a leſce in privity to 


(a. t "eP WO "Is [1 . Y « 
. have the action. Mich. 37 Eliz. per Fenner.] 
I. U. 

: I:iſ:e ſpruld tuild a mil] upon the land demiſed, and a water - 


courſe by the land demiſed, F. the leſſor (the defendant) leaſed 
the ſaid land to H. (the plaintiff) &y the words dedi & conce/}i. 
The plaintiff aſſigned the breach of the ſaid covenant in law, 
in that the d-fendant had ſlopped the ſaid water-courſe ſo. made by 
the plaintiff, but in the indenture there is not any expreſs crve- 
rant, clauſe, or agreement that the leſſee ſhou!d engoy the water- 
courje ſo made, but only the cevenant in lau ariſing from the 
words dedi & conceſh, which, it ſeems admitted, cannot ex- 
tend to a thing not in efſe at the time of making the indenture, Le. 
278, 279. pl. 377. Hill. 28 Eliz. B. R. in Caſe of Huddy v. 
iſher. | | 
8. Bill of ſale of goods for 481. 108. with a warranty and 
covenant &c. breach aſſig ned, that at the tine of ſale the defendant 
had not the poſſ-ſſion or property of the goods, Demurrer to the 
declaration, & judic. per quer. in C. B. Writ of error in 
B. R. becauſe it could be no breach; for the intention of the 
covenant was only to ſecure the poſſeſſion, ſo that till evic- 
tion the covenant was not broken, Parker Ch. J. ſaid, that 
the plaintiff cannot uſe the goods without being liable to an 
action, which is a damage. If the caſe had been, that the 
defendant had had the equitable right, but another the legal 
one, it had been proper to have laid it before the Court by 
pleading it; and Eyre J. ſaid, that warranty, in the nature 
of it, imports as well warranty of the property as bole ton, and 
judgment affirmed. 10 Mod. 142. Hill, 11 Ann. B. R. Hacket 
v. Glover, 


(G. 2) What is a Real and what a Perſonal 
| Covenant. h 


3: WEI of covenants are of divers natures, for ſome 
are merely perſonal, and ſome covenants are real, 

to have a real thing, as lands and tenements; as a covenant 
to lryy a fine of land is a real covenant, But a writ of cove- 
nant, which is mere perſonal, is, where a man by deed does 
ervenant with anather to build him a houſe Sc. or to ſerve him, 
or 


7. Indenture of” leaſe recited, that in con/tderation H. the 


Covenant. +388 il 


or to inf, Ye, and he does not the ſame according to the 
covenant, then he with whom the covenant was {o made 
ſhall have a writ of covenant againſt him; and there is a note 
in the regilter, which is this, A writ of covenant ourht nit 10 
be made according to the law mirchant with nt a deed, u chuſe 
no plea of covenant can be without deed, and every man 
ought to be judged according to his aced, and not by andther 
law. F. N. B. 145. (A). FO | 
. Leſſer covenants te pay zuit-rents during the leaſe, and ies; They are | 
quære, if the executors of leſſor are bound to pay them. D. 2 * 
X k ent. Orr, 

114. pl. C0. Paich. 2 & 3 P. & M. Anon, Ex. 193. 
| Leſſor co- 


venanted 7o repair and allow all U; his grandſon 2nd heir being only tenant for life, is not 
liable to thoſe covenants. Fin. R. 86. Hill, 23 Car, 2. Woodward v. Earl of Lincoln. 


— 


3. A. conveys a manor 1 3, and ccvenauts with them, & qua» [ 389 J 

lilet carum, that he hes conveyed a gerd tate to them; this is a 

real covenant, and goes with the eftate, and therefore after 

partition, and by reaſon of the word (quolibet) the faid feof- 

fees may have ſeveral actions of covenant, Jenk. 252. pl. 63. 

Cites 5 Rep. 18. b. Slingſby's Caſe, 

4. Three coparceners purchaſe land in fee, and mutually cove- And. 53. 

nant for them and their heirs, with them and every of them, 208 

and their heirs, that /u vivors ſhall conuty to the heirs of ſuch as Elia. Weald 
hail die firſt, at the colts of ſuch heirs. Reſolved, that this ton v. Cook, 

is a real covenant, and goes to the heir of covenantee, Jenk. * * 


241, pl. 24. pl. 260. 
S. C. and the pleadings. D. 337. b. 238. a. pl. 39. S. C. 


5. A. grants lands, and covenants that the lands ſhall be Sale of 14 


. 3 ; . {Hares out 
diſcharged of the rent, it is no more than an ordinary and per- of 26 ſhares 


ſonal coyenant, which mult charge the heir only in reſpect in the New 
of aſſets, and not otherwiſe, and thereupon the bill was dif Riverwater, 


miſſed. Hard. 87. pl. 5. Mich. 1656. Cook v. the Earl of ter 28 | 


ſhares were | 

Arundel, charged } 
| witha rent 

of 5001. per ann. to the crown in fee, and 1001. per ann. to H. M. for life; and Sir Hugh, in 
his agreement with B. had cor-nanted to drſcharge the 14 ſhares he had agreed to ſell B. from thoſe 
rents. Decreed that the plaintiff ſhould enjoy the 14 ſhares diſcharged of thoſe rents. and that | 
the other 22 ſhares ſhould be ſubject to the plaintiff's indemnity therein, notwithſtanding it was 
inſiited that Sir Hugh's covenant to diſcharge the 14 ſhares of thoſe rents wes merely perional, and 
did not, nor could charge the whole rents upon the 22 ſhares, Chan. Caſes 212. Irm. 23 Car. 2. | 
Lord Cornbury v. Middleton. 


— —— ——_ 


6. Covenant * to renew a leaſe for years, or lives, binds 9 Mod: 2 
the land. Chan. Caſes 260. Paſch, 27 Car. 2. Tanner v. ns 
Florence, "ar 

A. leal-s to 
B. for three years, and in conſ{d-ration of B*s laying out rcol. in improvements, covenants at the 
end of the term to grant a new {aſe at the ſame rent and covenants. ©, purchaſes the inheriances 
Decreed that C. make good the covenant. 2 Vern, 447. pl 411. Mich 1703 Richardſon v. 
Sydeuham. | 

* And it will lie for aſſignee of the term againſt the grantee of the reverſion ; Arg. Show. 191. 
cites And. pl. 148, ——— Hu. R. 212, Finch v. E. of Salubury, S. P. 


8 Vor. VI. | G 


2 7. Covenant 
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7. Covenant in general to ſettle lands ef ſuch a value, and 
names none, this binds all the lands; but where a man. ſettles 
ſuch lands in particular for a jointure, and covenants that 
they are of juch a value, there ſuch covenant binds the perſon 
only, and not the land; per Mr. Reck, countel; and de— 
creed accordingly, Vern. 64. pl. 60. Mich. 1682. Girling 
v. Lee. 

Abr. Equ. 8. A. granted a twater-courſe to B. and his heirs through Bl. 
5 _ ge” Acre aud Ih. Acre, and covenanted for himſelf, his heirs, and 
I idem @/7225, to cleanſe the ſame, and that fines and recoveries levied 
verbis. &c. f the ſaid greunds fhruld be, and enure to confirm Cc. the 
faid weter-courſe, Atterwards a recovery was had, and a deed 
executed, . declaring the utes as aforeſaid. The Court held, 
that this was a covenant running with the land, and made good 
by the recovery. Chan, Prec. 39, 40. pl. 41. Hill. 1691. 
Holmes v. Buckle. 5 
1 Salk. 108. Ge If tenant in ſce grants a rent charge out of lands, and co- 
pl. 4. Brew= wer:ants. to pay it without deduct ien, fir bimſelf and his beirs, 
i vou may maintain cavenant againſt the grantor and, his 
S. C&S. p. heirs, but not againit the aſſignee, tor it is a mere perſonal 
by Holt Ch. covenant, and cannot run with the land; per Holt Ch. J. 


2 S _ Lord Raym. Rep. 322. Hill. 9 W. 3. in Cale of Brewſter. v. 
other three Ritchin. 8 3 | 8 85 
jucges g 


> 


thought that this covenant might charge the land, being in a nature of a grant, or at leaſt a 7-c/2. 


ration going along with the grant, ſhewing in, What manner the thing gramed ſhoulg be taken, 


and this being by indorſement, they reckontd the mdorſement as part of the ded, and ſo judg- 
ment was given for the plaintiff, 12 Mod. 171. in S. C. . 


[ 390 ] 10. Leflee for 6 years covenanted fe dung and lime the land 
durante termins, The Court was of- opinion, that this was a 
covenant relating to the land, and for the advantage of the 
reverſion, and would have gone to an aſſignee without his 
being named in the covenant, and attends upon the reverſion, 
and the heir may bring an action upon it. 10 Mod. 158, 
Paſch. 12 Ann. B. R. Sail v. Kitchingham. 


(G. 3) What a Contract, and what a Covenant. 
x. (CONTRACT made by A. with 20 others, that A. ſhall 


have all the wool growing of their ſheep, or all the ſkins 
coming of their beaſts killed, or all the milk of his cows, this 
is not contract, but covenant, Mo, 174. pl. 307. Mich. 25 

& 26 Eliz. Anon. 
Pl. c. Arg, 2, Covenant is when a man covenants by deed f do, or 
208. S. F. that he has done ſome thing; as to make a feottment &c. But 
| if I covenant and grant with you, that my black horſe fhall 
henceforward be your horſe, you ſhall have no action ot cove- 
nant againſt me, though I retain the horſe; ior 1 have not 
covenanted to do any thing in futuro, not that any thing 


was done in time paſt, Finch. 49. b. 
(H) What 


Ka90 ae. — 


[1. THERE are fame covenants, of which none all have ad Fitzh. Co- 


Lord aliens his manor, the heir ſhall not have covenant. 


(L) What Perſons ſhall have the Advantage of 
a Covenant. The Heir. 


venanrit, pl. 
17. Cites 

| S. C & S. P. 
by Thorp, and ſo he ſays of ſome inhabitants ſtertenants] of the land, fo that every one that has 
the land ſhall have the covenant. 3 N 


vantage but the party or his heirs. 42 Ed. 3. 4. 


2. Covenants of inheritance ſhall deſcend to the heir, ] But where 


| there is an 
alienation of the eſtate to which &c. the alience ſhall have covenant. Br. Covenant pl. 3j. cues 42 
E. 3. 3- — Fuzh. Covenant pl. 3. cites 42 E. 3. 3. 


I⸗3. 4s if an abbot covenants. and hath uſed time out of mind Fi:zh. Co- 
to ing in the manor of B. for bim and his ſervants, his heirs —_ 
ſhall have advantage of this coyenant, if B. does not alien, e 


42 Ed. 3. 3.] 


cites 


Br. Cove- 
nant, pl. 3. cites S. C. 


A. [So] If an abbet and covent covenant to ſing for the » Br. Coven 


covenantee, and his heirs in fach a chapel, his heirs at all nant, pl. 17, 
times ſhall have a writ of covenant for the not doing thereof, 5" mo 
* 2 H. 4. 6. b. adjudged Co. 5. Spencer 18.] ſays that it 

| ſeems il the 
Fitzh. Covenant, pl. 13- 


cites S. C. ' 


5. If a man make a covenant by deed to another and his heirs If I cove- 
nant with 


to enfesff} him and his heirs of the Manor of D. &c. now if he 5 
will not do it, and he, to whom the covenant is made, dies, % to con- 


his heir ſhall have a writ of covenant upon that deed, And oy - 


alſo his aſſigns ſhall have- a writ of covenant where the co- 3%, there 
venant is made to him and his aſſigns. F. N. B. 145. (C) the feott- 

: | | ment ſhall 
be to the heir; for the heir ſhall have covenant ; per Hyde Ch. J. Palm. 538. Trin. 4 Car, 
B. R.cites Laughter's Caſe. — S. P And. 35 Hill. 16 Eliz. in pl. 32. Wootton [ 9 ] 
v. Cook S. P. and judgment for the plaintiff; becauſe in the regiſter is a writ of E 7 
covenant for the heir in the ſame and like caſe, and for that the intent of the covenant is to have 
the inheritance conveyed to the heir, which covenant, had it been performed, the heir would 
have advantage of whatever by the performance of the covenant! would have accrued ; and by the 
fame reaſon. he ſhall have the damages which accrue by the non-pertormance thereof, and UNCTEe 
fore, and becauſe there is privity enough between the father and his heir to convey the action, 
judgment was given as before. 


6. If A. covenants with J. S. and his heirs to make a convey- 
ance to one and his heirs, his heir cannot have covenant, be- 
cauſe it is a covenant in groſs ; but otherwiſe it is where ſuch co- 
venant is in another conveyance, ond goes with the eflate, Palm. 
558. cites it as ſaid by Jones J. Paſch. 4 Car. 

7. A. conveyed land te B. in fee and covenanted with him, his ht 175: 
keirs and aſſigns, for quiet enjoyment, B. was ejected, and died, * = by 
and his executors brought action of covenant ; reſolved that ai jul. 


G g 2 the 
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tices that the eviction being of the teſtator, he could not have either 
ee heir or aſſignee of this land, but the damages fhall be recovered 
by the exe- by the executors though net named in the covenant; becauſe they 
cutot for repreſent the perſon of the teſtator. 2 Lev. 26. Mich. 23 Car. 2. 
dam ges.— r 

Freem. 22. * ay” V. a mg ON, 
Rep. 123. 

pl. 121. S. C. but S. P. does net appear. 


P_-i— ) [Who ſhall have advantage of the 


Fol. 521. 
panned Covenant. ] 
The Ajignee. 


fi, Tha man {2/55 land to anaiher by indenture, this covenant 


afſiz:.ce of the term, and he ſhall have advantage of it. 
Contra, Mich, 32 El.] 

2. 2 2. A. by indenture Jet an houſe to J. S. for 40 years. The 
Cs e covenanted, with the leſſor, that he wwuld repair the houſe 
a8 added. during the term; and [le//or covenant: d that] if it ſhould be re- 
per dy. pazred upon the view of the leſſar, then the leſſee ſuouli hold the leaſe 
during 40 years after the firſt years ended, |. S. granted over 
his term by theſe words, Lotum interefle terminum & ter= 
minos quæ tunc hahuit in tenementis illis, Catlin held that 
the poſſihility of taking the laſt 4o years was inherent to the 
land and term, and ſhould go the aſüignee, but three other 
3 held, that the words (totum terminum &c. quæ tune 
iabuit &c.) did not extend to the poſſibility of the future 
term, but that the aſignment. was a ſeparation between the firſt 
term, and the poſſibility of the 24, and conjequently determined 
for it could not ſtand in grofs divided from the term to which 
it was firſt annexed. But they all reſolved that the want of 
the word (aſſigns) di not hinder the paſſibility; for it was a thing 
inherent which paſſed without ſuch word, but yet they held 
it there had been the word (aſſigns) vet the affigns. could not 
have taken the po/ſibility, Mo. 27. pl. 88. Paſch. 3 Eliz. B. R. 
Skerne's Caſe. 

3. Upon the words demiſe, rant &c. the affignee ſhall 
have covenant, though but a covenant in law. 4 Rep. 80. 
b. Irin. 41 Eliz. Noakes Caſe, al. Nokes v. James. 

4. Leſſee far years makes a leaſe for part of the term, the under- 
leſſee covenarits net to de ſuch an aft, and then Ie grants his 
reverſion, The queſtion was, if the covenant paſſed to the 
grantee or remained with the grantor, It was 1½% ed that the 
. 292 J words of the Statute H. g. are affirmative only that the grantor 

ſhall have action an the covenant, and that this in rea/on ought to 
imply a negative, that the grantor ſhall not have action there- 
upon, and not to ſubject the leflee after gilignment to two 
actions; but to this the Court delivered no opinion, becauſe 
the aſſia nment of the ræverſin not being pleaded do be by deed, it was 
word, natwith/tanding leſſee bad altar ned, and for this reaſon 
| . . judment 


Covenant. 392 


judgment was given for the plaintiff, notwithſtanding what 
elf was alleged, 3 Lev. 154. Mich. 35 Car. 2. C. B. Beely 
v. Purry, 


(K) In what Cafes the Aſignee ſhall have 


Advantage of a Covenant. 


II. THERE are ſome covenants that neue ſhali have ad- Pr. Cove- 


vantage of but the party to the covenant, or hi, has, 2 


42 Ed. 3. 4.] —=Fitzh, 


Covenant, pl. 17. ciics S. C. 


[2. There are me covenants which have an inheritance of 
the land, which ſhall paſs with the land. 42 Ed. 3. 4. 
» As if a prior covenants with B. to fing in a chapel in hi; Br. Cove- 


. . . =o R f 7 ol — 5 gs nant. pl. 5» 
Manor of D. for him and his fervants in fee, as it ſcams to be u e. 


intended) the athonee of the manor thall have covenant for hut 4rooke 
default. * 42 E. 3. 3. b. Co. 5. Spencer 17. b. becauſe it is % that it 

| } ſeems if 
annexed to maror, + 2 H. 4. b. b. 0 

the lord 

3 aliens nis 
manor, the heir ſhall not have covenan?, but in this cafe, the aſſignee, who was a younger brother 
to the heir, and had purchaſed the manor, brought his action as ner to his graadiather, who was 
the grantor and covenantce, whereupon the defendant pl-aded im abatement ol the writ, to 
which tne plaintiff replied that he 15 infcoffed of the manor, and fo is tertenant, but this point 


was not adjudged, but it was admitted this 184 Covenant which yours with the land. —— Fitzhs 
Covenant, pl. 17. cites S. C. Tnel Dig. Lib. r. cap. 21. pl. 3. cites Hill. 42 E. 3. 3. & 


2 H. 4. 16. S. P. — Co. Litt. 385. a. S. P. cites the ſame caſes and 6 H. 4. 1. & 2,———— 
+ Fitzh. Covenant, pl. 13. citcs S- C. Br. Covenant, pl. 17. cites S. C. 


[4. But if the covenant be fe ſing in the chapel of a ftranger, Fitzh. Co- 
the aſſignee ſhall not have covenant. 2 II. 4. 9. adjudged, vl. 2» al 
Co. 5. Spencer 18. | Ke 

Hr. Cove- 
nant, pl. 17. cites S. C. as if the chavel is ſcrered from tie naver, it ſeems that the alienee ſhall 
not have covcnant, for want ot privity ot blood. Co. Litt. 385. a. S. P. and cites S. C. 


[S. Upon equality of partition, if one ceparcener erhnante = py, Cove 


to acquit the other and her heirs of ſuit, the aſſignee of the land nant. pl. 5. 
ſhall have benefit of this covenant. * 42 Ed. 3. 3. b. Co. 5, © . 
Spencer 18. ü Covenant, 


; ; pl. 17. cites 
«ES. Co. Litt. 384. b. 385. a. S. P. and cites S. C. by Finchden. 5 Rep. 18. a. S. C. 
cited by the reporter, and lays the 1caſon is, becaule the acquittal falls upon the land. 


[6. If A. ſeiſed of lands in fee conveys it by died indented to B. Cro. C. 50g. 
and covenants with B. his heirs and aſſigus te make any other 4 * 
aſſurance upon requeſt, for the better ſettlement of the land agrecd pet 
&c. and after B. conveys it t9 C. who conveys zt 7a D. and after bur. and 
D. requires A. to make another aſſurance according to the cove- — 
nant, and he refuſes. D. ſha!l have an action of covenant in Ibid geg. 
this caſe againſt A, by the common law, as aſſignee to BB. pl. 7. 5. C. 
Tr. 14 Car. B. R. between Midlemore and Gozdale, upon a | 393 } 
demurrer admitted and agreed per Curiam, but judgment was mw —_—_— 
given againſt the plaintiſf for another caule, | ln. a 

E 3 tho 
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act on was brought as aſſignee of aſſignee of the covenantee, and ſhews that the conveyance was 
macs tothe plaintitt, and Frances his wife, and to the heirs of the huſband, aud that he brings 
the action alone, without nanung his wite, who is yet alive, and fo not good, whereupon {abſente 
Bampiion it was ade ged tor the defendant.— Jo. 406 pl. 4. S. C. & S. P. held accordingly. 
— By action brought by the aſlignee attaches it ſo in his perſon that the covenantee cannot 
releafe it Le being interetted in it; though before any breach or {uit commenced a releaſe by 
him had been a good bar to the aſſignee from bringing the action. Cro. C. 503. S. C. per tot. 
Cur, S. C. & S. P. cited Arg. Skinn. 257. 


7. None ſhall have advantage of warranty real but he who 
is ter-tenant ; contra of warranty perfonal, as by writ of cove- 
nant; note the diverſity, Br. Covenant, pl, 1. cites 26 H. 8. 
per Cur, 
F.N.B. 8. Where covenant is made to ene and his aſſigns, and where 
% % Hſe fer years leaſes over his term, the ſecond leſſee, if he 


S. P. ac- — 5 < - : 
cord nzty, be ouſted, ſhall have action of covenant againſt the leſſor. 
if the leaſe Thel. Dig. 18. Lib. 1. cap. 21, ſ. 4. cites F. N. B. Tit. 
be made to Covenant : 

the firſt N 


Ictice and his aſſignees with warranty, 


9. Where a man /eafes land habendum to the leſee and his 
aſſigns for 20 gears, the afhignee ſhall have action of covenant 
againſt the leſſor, by reaſon of the word (aſſigns) in the deed 
of the leaſe; and it was faid there, that the aſſignee of the 
Jeale brought writ of covenant againit the leſſor where no 
aſſigns were expreſſed in the deed. Hill, 48 E. 3. and lay 
well; but this Caſe is not in the Printed Report, Br. Cove- 
nant, pl. 45. cites Fi Noa . 

10. B. covenanted, that if R. pay 4001, to him or his aſſigns 
before ſuch a day, he would ſland ſei ſed to his uſe in fee, Before 
the day B. infected one W. of the land, at which day the money 
was trndered to M. Adjudged that it was due to him as 
aſſignee of the land, and not to B. who was the covenantor, 
Cited by Coke. Mo, 243. pl. 382. as 14 Eliz. in the Court 
of Wards. Randall v. Barker. | 


Mo. 18;. 11. A man made a feoffment in fee, reſerving rent, ſuit of 


ss court, and relicf, and by the deed granted, that if the feoffee, 
en Vo . . 2 1 

Bone his heirs and alſigus, fu be diftramed for other ſervices than 
S. C. Mich, are reſer ved in the deed, that then it ſhould be lawful for the 
3 feeffie, bis heirs and aſſig us, to diſtrain in the Manor of D. and 
held per ktep the diſtreſs till he was fatisfied of ſo much as he had 
Cur. a= ſuſtained in damage by the diſtreſs, The feottze made a 

tl 8 Aue — 

3 Y» feoffment over. It was reſolved, that in ſuch cafe the end 
delauls in fecffee might aftrain, becauſe it was a covenant which ran 
the avowry with the lands; and if the word (aſſigns) had not been in, 
ee et the word (heirs) wnuld warrant the aſſignce to diftrain; per 
3 Deans J. Mo, 179. pl. 318. Mich, 24 Eliz. Anon. 

plaintiff to 

have a return af the beaſts, 


12. It was reſolved, that the agree of an aſſignee ſhall have 
an action of covenant; ſo the executors of an aſſignee of an 
aſſenee; ſo the aſſignee, of the executors or adminiſtrators of every 
@ſ/ignee 3 tor all theſe are within the word aſligns, for the lams 

| right 
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right which was in the teſtator or inteſtate ſhall go to his 
executors or adminiſtrators. 5 Rep. 17. b. Patch, 25 Eliz. 
B. R. the 75th Reſolution, in Spencer's Cafe, 

13. If a man makes a leaſe for years by the word conceſſi, or 
dimiſi, which imply a covenant, if the aſſignce of the leſſee be 
evitted, he ſhall have a writ of covenant; for the leflee and his 
aſſignee have the annual profits of the land which accrue for 
the annual rent, and inaſmuch as the alhignee applies his 
labour, and employs his coſt upon the land, and is evicted, 
whereby he loſes all, it is reaſon that he ſhould take as much 
benefit of the demile and grant as the firſt leſſee might, and 
the leflor has no other prejudice than what his ſpecial con- 
tract with the firſt leſſee had bound him to. 5 Rep. 17, a. 
Patch. 25 Eliz, B. R. the 4th Reſolution in Spencer's 
Cale, 

14. A. lcafed to B. for years. B. covenanted that it ſhould 
be lawful for A. his heirs and aſſigns to enter, and fee in 
what reparations the houles were, and that he and his aſſigns, 
within ane month after notice, would repair. The houſes atter- 
wards fell into decay, and A. granted the reverſion over to 
C. for life * ſin tee, who upon view gave warning.] C. as 
aſſignee of A. brought covenant ; it was faid the action did 
not lie, becauſe the houſe became ruinous before his interelt in 
the reverſion ; but Anderſon and others e contra; becauſe 
the covenant. is, that after notice he would repair, and there- 
fore be the houſe ruinous when it will, and in whoſe time 
toever, yet if he does not repair upon notice, he breaks 
the covenant, Mo. 242. pl. 359. Mich. 29 Eliz, Maſcall's 
Caſe, 

15. A man was p9ſ//ed for the term of 6 years of a tavern in 
London, and leaſed the ſame unto another, for 3 years, and it 
was covenanted betwixt them, that during the 3 years quolibet 


menſe, monthly, the /e//ce ſhould give an account to the leſſer of arg ed, but 


the wine which be ſold, and ſhould pay unto him for every tun 
fold ſo much money; and afterwards the er granted the 3 

ears which were remaining of the © years to another, and he did 
requeſt the leſſee to account, and he would not, whereupon 
he brought an action of covenant ; and the defendant pleaded, 
that he had accounted to the aſſignee of the 3 years, and 
ypon that there was a demurrer joined ; and the better opinion 
of the Court was, that it was no plea, becaule it was not a 
covenant which did v5 with the land, or the reverſion, but was a 
col/ateral thing, and did nat paſs by the aſſignment of the 3 years, 
Godb. 120, pl. 140. Hill. 29 Eliz. B. R. Anon, 

16. Leſſee for years aſſigned over his term by deed to J. S. 
and covenanted that F. S. and his aſſigns ſhould enjoy the land 
during the term without interruption of any. Afterwards 
J. S. aſſigned over bis term by parol; and the aſſignee being diſ- 
turbed brought covenant. Adjudged that it lies, although the 
aſſignmeut was but by parol, becauſe there was privity 


S847 of 


% 
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Le. 62. 
pl. 82. S. C. 
held accord- 
ingly, pec 
tot, Cur. 


Mo. 242. 
pl. 382. 
Purtrey's 
Caſe, S. C. 


not re- 


ſolved. 


Cro. E. 436, 
497. pl. 52 
Mich. 37 & 
38 Elis. 

B. R. Noke 
v. Auder, 
S. C. and 
by Popham 
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and Fenner, of eſtate. Mo. 419. pl. 577. Hill. 33 Eliz. Awder v. 


hen the 
eſtate pa ics, 


thous Th it be 


Nokes. 


by parol, the warranty and covenant —_ it, and the aſſignce of the eſtate ſhall have the beneſit 


thereof; and Coke Actorney Gene __ 


clearly {o. 


vas of counlel with detendant. fard, that the law was 


-S. ©, cited 3 Rep. 63. a. as ho accordingly, Paich. 30 .1.z. B. R. in error 


Oli a judgment in © B. per . and the whole Court, aud upon conference had with divers 
other just. Ces. ; 


Mo. 419. 
pl. 577. 


A er v. 


Noke, S. C. 


& S. F. ac- 
cordingly. 
Aſo. 5 7. 


thur 1s v. 
We: trotay, 
. C. ad- 
Judzed ac- 
cordingly. 
[ 395 
— A 95 1 
nant to 1 4 
thing a? te 


in ſtan 2 the 


deter minas 
Fon of tie 
lern, 28 co 
leave pcece- 
able poſſe {- 


» Where a cov-nant is annexed to a thing, which of its 
Fd re cannot pa, without deed at firit, in fuch cale the a//ionee 
ought to be in by deed, otherwiſe he ſhall not have advantage 
of the cov cnant; Gut where the covenant is not ſo, but runs 
euith the ef? „th. e affignce ſhall have covenant without ſhew- 
ing any dee 45 aſſignment. Cro. E. 373. pl. 21. and 436. 
pl. 52. Hill. 37 & 38 Eliz. B. R. Noke v. Awder. 

18. Aſſignee of a leate by eltoppel ſhall not have ad- 
vantage of any covenant, Reſolved by all the Juſtices. 
Cro. E. 237. Mich. 37 & 35 Eliz. B. K. in Caſe of Noke 
v. Awder, 


19. The aſſignee of the reverſion of a term ſhall take ad- 
2 of a covenant againſt the leſſee of a term; as if the 


ſecond leſſee covenants to leave the paſſiſſion peaceably t the leſſor, 


his executors or a{/i7ns, or to leave ihe — in good repair 
&c and though it was objected that the covenant was not 
] b:oken until the term was determined, yet per Cur. this is a 
covenant that runs wit!) the land, and broken injtantly with the 
determination 4 the late, but becauſe he did t aver, that be 
hal the r-ver/tn at the time of the grant. it was holden to be 
an apparent fault, and for that cauſe judgment was for the 
defendant. Cro. E. 599, 600. pl. 6. Hill. 40 Eliz. B. R. 
Vlatutes v. Weſtwood, 


fon to the leſſor, his executors, adminiſtrators or aſſigns, is a covenant annexed to the eſtate, 


and runs v 


th the land, and therefore the aflignce {hall have advantage over it; per Gawdy J. 


but Fenner J. e contra, _- that the eſtate is determined, and ſo no reverſion, and fo deſendant. 
now is but tenant at futterance, Gouldſb. 176. an Weſt wood. 


20. A, ſeiſed of lands in fee made a ltaſe for life, the re- 
mainder for life reniering rent, and atter acknow(edged a flatute, 
ond afterwards bargained and fold the reverſion, and cavenanted 
with the bargainee, his heirs and aſſigns, that it ſhould be diſ- 
charged within two years of all ſtatutes and incumbrances, except- 
ing the eſtates for life ; ; the /farute is extended, and thereupon the 
rent and reverſion is extended; the bargainee grants the rever- 
ſion to the plaintiff wlio brought covenant ; refolyed becauſe 
the coyenant was broken before the plaintiiF's purchaſe, that 
the action was not maintainable by him againſt the de- 
fendant, Cro. E. 863. l. 40. Mich. 43 & 44 Eliz. Lewes 
v. Ridge. 

21. If ee covenants to do any thing upon the land, as 12 
build or repair a hauſe, there a covenant will lie for the aſ- 
ſignee by the common law; but if it do not by the common 

law, 
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law, yet it is clear that it will lie by the Statute 32 H. 8. 
Reſolved. Ow. 151. Mich. 8 Jac, in Caſe of Ifo v. Hen- 
ning 

22. If I te for years covenants to repair and ſuſlain the houſes 
in as good plight as they were at the time of the leaſe made; and 
afterward:, the lelſve offizns over hi term, and the leer bis 
reverſion; the aſſignee of the reverſion ſhall maintain an ac- 
tion of covenant for the breach of the covenaiits againft the 
firſt leflee ; per Loderidge J. and Mountague Ch. J. againit 
the opimon of Haughton J. Godb, 270. 271. pl. 378. Hill, 
15 Jac, B. KR. Anon, | 

23. In debt for rent, and ſhewed that B. by indenture leaſed 
to J. S. for 200 years rendering rent at Micha-lmas, and after- 
wards conveyen the reverſion ts the plaintiff, who for rent behind 
brought the action againſt the aſſi nee of J. S. who contetied the 
leaſe, but ſaid, that B. co: enunted for him, his heir an af ge, 
with J. S. his executors and M s, that if he be diſiur bea for 
reſpite of home, or be forced to pay any charge, or iſſues loſt, 
that he ſhould retain to much of his rent, as he ſhould be en- 
forced to pay; and, that by force of a writ iſſuing out of the 
Exchequer for reipite of homage and iſſues loſt, ſo much was 
levied by the ſheriff, which he hath retained of his ſaid rent. 
Reſolved, that the aſſignee ſhall have benefit of the covenant, 
both by the common liw and by the otatute 32 H. 8. tor 
that it was a cd nt which aid run with the land; and at the 
common law he might have taken advantage to retain the rent 
reſerved upon the leate, for it may be appointed to ceaſe at the 
will of the parties, Cro, C. 137. pl. 11. Mich, 4 Car. B. R. 
Bayly v. Hughes, 


reſpite of homage was not good, and the covenant did not extend in law but to a legal charg 
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Jo. 242, 
pl. 7 Paſch. 
7 Car. S. P. 
and ſcems 
to be S. C. 
though 
ſomewhat 
differently 
ſtated, and 
the Court 
held that 

if the charge 
was {noful, 
then the 
detendant 
might retain 
his rent, 
and he 
might well 
ple ad it in 
bar of the 
ation, but 
it appearing 
that the 
charge for 


* 


therefore judgment wes given for the deſendant; but lays, that Crooke faid nothing, but ſeemed 


to bc e contra, 


24. A. leaſed land ts J. S. for 21 years reſerving a rent, and 
likewiſe a græſi ſum by way of fine payable after the death of 
W. R. provijo that for default of payment A. might re-enter, A. 
levied a fine and «fined the reverſion to B. adjudged, that this 
caſe is not within the Statute 32 H. S. and the condition of 
entry not transferred over by transferring over the reverſion ; 
for a man cannot by his own act divide a condition which 
goes in deſtruction of an eſtate, Sty. 316, 3i7. Hill. 1651. 
B. R. Deking v. Latham, 

25. As aſſignee of leflee ſhall be charged in covenant for 
repairs (though the afhignees are not named in the covenant) 
in reipect of his having the poſſeſſion according to 5 Rep. 
Spencer's Caſe, ſo the MHgnee ef the reverſion ſhall have action 
of covenant for default of repairs in reſpect of his having the re. 
verſion, though aſſignees are not named in the covenant ; arg. to 
which all the Court. agreed, Lev. 109, Mich. 14 Car. 2, 
B. R. in Caſe of Kitchen v. Buckley, 
Xx I 26. Covenant 
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Sid. 137. 
pl. 8. Kits 
chen v. 
Compton. 
S. C. ad- 
Judged, 


Covenant. 


26. Covenant by B. an aſſignee of a reverſion againſt M. and 
N. tio leſſees, upon a leaſe for years, rendering 701. per ann, 
rent, which they for themſelves, and for their executors, adminis 
tors and aſſigns, covenanted to pay to the leſſor, his heirs or aſſigns, 
acording to the reſervation; and for rent arrear, and incurred 
after the ¶Mięnment, B. brings covenant, M, Nil dicit N. the 
other defendant pleaded in bar, that before the aſſionment to the 
plaintiff be by the conſent of the leſſor, releaſed to M. and that the 
l:ſſor accepted him as his ſole tenant, and that he paid the rent to 
bm, which the leſſor accepted as of his tenant; and upon demurrer 
it was objected, that the covenant enſuing the rent, a dif- 
charge of the rent is a diſcharge of the covenant, But on 
the other ſide was cited the Caſe of Brett and Cumberland, 
that no act of the leſſee can diſcharge himſelf, or his execu- 
tors of a ſpecial covenant, of which alſo the aſſignee of the 
reverſion ſhall have benefit by the Statute 32 H. 8. and judg- 
ment for the plaintiff accordingly. 2 Jo. 144. Paſch. 33 Car. 2. 
B. R. Aſhurſt v. Mingy. 


(K. 2) Who ſhall take Advantage of a Cove- 
nant, Perſons coming in by Act in Law, or 
not named. 


1. Z ORS fall have a writ of covenant of a covenant 

made unto their teſlators for a perſonal thing. And it ap- 
pears by the regiſter he may ſue a plaint of covenant in the 
county, or in the hundred-court &c. and that he ſhall have 
a recordare to the ſheriff for to remove the ſame out of the 
county into C, B. as it ſhall be done in a replevin ſued 
there; and if the plaint of covenant be ſued in the hundred, 
or in other court of other lord, he ſhall have an accedas ad 
curiam directed unto the ſheriff to remove the plaint into C. B. 
F. N. B. (D). 

2. If a man demiſe or grant to a weman for years, and the 
leſſor covenants with the leflee to repair the houſes during the 
term, the feme takes huſband and dies, the baron ſhall have an 
action of coyenant as well upon the covenant in law upon 
theſe words, demiſe or grant, as upon the expreſs covenant, 
5 Rep. 17. a, per Cur, Paſch: 25 Eliz. B. R. in the 5th Re- 
ſolution in Spencer's Caſe, 

3. So it is of a tenant by flatute merchant, or ſtatute ſtaple, or 
elegit of a term, and he to whom a leaſe od years is ſold by force 
of an execution, ſhall have an action of covenant in ſuch caſe, 
as a thing annexed to the land, although that they come to 
the term by act in law. 5 Rep, 17. a. per Cur, Paſch. 25 
Eliz. B. R. in the 5th Reſolution in Spencer's Cale, 

4. As if a man grant to a leſſee for years that he ſhall have fo 
much ęſtovers as will ſerve to repair his houſe, or that he ſhall 
burn within his houſe, this is appurtenant to, and ſhall run with 
the 


Covenant. 


the land into whoſe hand ſoever that the lands ſhall come. 
$5 Rep. 17. a. b. per Cur, *obiter, Paſch, 25 Eliz. B. R. in 
the 5th Reſolution in Spencer's Caſe 

©. Letlce covenanted with the leſſor, his executors and ad- 
miniſtrators, to repair, and leave in repair, at the end of the 
term. In covenant brought by the heir it was objected, that 
it lay not for him; but it was anſwered, that it is a covenant 
running with the lind, and ſhall go to the heir though not 
named. Beſides, it appears that the intent was, that it ſhould 
continue aftry the death of the leſſar, it being with him, his 
+ executors and adminiſtrators, and therefore ſhall not de- 
termine by his death, upon which judgment was given in the 
Exchequer for the plaintiff, 2 Lev. 92. Mich. 25 Car. 2. 
B. R. ougher v. Williams. 

6. C iy qe »je of a rem-charge executed by the ſtatute can- 
not bring action upon a cellateral covenant, for that remains 
with the feoſtee &c. though ceſty que uſe may diſtrain as in- 
cident to the eſtate to be executed in him. 2 Mod. 139, 
Mich. 28 Car. 2. C. B. Cooke v. Herle, 

7. But of covenants running with the land he may take 
advantage; Arg. 3 Le. 225. in the Caſe of Scorr v. 
SCOTT fays the Statute 32 H. 8. has been ſo expounded 
before. 

8. A e granted a leaſe to J. S. who covenanted with the 

biſhop and his ſucceſfors, to repair and leave repaired at the end 
of the term; the biſhop died, and the leaſe expired in his ſuc- 
ceſiar's time, and the repairs not done; the ſuccelſar died, and the 
executor of the fuccedfor brought action of covenant, and 
adjudged that it lay for him. 2 Vent. 56, Trin. 1 W. & M. 
in C, B. Morley v. Folhill. 


9. Lehr cedenated to renew the leaſe at the requeſt f the Ii ſſce 
within the term, The leflee died within the term, having 
laid out a conſiderable ſum of money in improving the pre- 
mitles, and the executors of leſſee requeſted a new leaſe within 
the term, It was objected that the executors might be in- 
ſolvent perſons, and to the leſſor in danger of loſing his rent. 
Lord C. Macclesfield faid, that the meaning of this covenant 
was, that the leſſee might be reimburſed what he had laid 
out in improvements, and therefore immaterial whether the 
letlee or his executors require the renewal; and that there is 
to be a clauſe of re-entry in the leaſe, and the value of the 
premiſſes being doubled by the improvements of the original leſſee, 
ſuch clauſe will ſecure the landlord againſt any inſolvency of 
the tenant, and therefore ordered defendant, the leſſor, to pay 
co/ts in this Court, and at law for an ejectment brought againſt 
the plaintiff, and in which he had recovered judgment. 


2 Wms's. Rep. 196, Mich. 1723. Hyde v. Skinner. 
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12 Lev. 13. 
ſame realon 
for conti- 
nuance of 
rent; Sa- 
cheveral 

v. Frogat. 


Mod. 228. 
pl. 12. Bak 
cawen aud 
Herle v. 
Cooke S. Go 
adjudged, 


3 Salk. 109. 
pl. 10. S. P. 
as to the ex- 
ecutors of 
the biſhop 
by whom 
the leaſe 
was made, 


and ad- 


Judged the action well brought by hs 
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(K. 3) Who ſhall take Advantage of a Covenant, 
and againſt whom. 


By Statute 32 H. 8. cap. 34. 


Reſolutions I. 32 H. 8. ENI AS diverſe had leaſed manors Ec. 
aud judg= cap. 34. and other hereditaments for life or lives, or 


MENT upon 2 9 pu 6&3 | A oc . 1 
the Statute 7s Oy writing, containing certain emmdttions, covenants, an 


32 H.8. agreements, as well on the fart of the leſſees and grantees, their 
cab. 34. executors and Hans, as en the part of the leſſors and grantors, 
1, a bs 6 1 NT 
the faid Sta- FDer bears ard jueceſſors, = 
tute is gene- And whereas by the common law, no ſlranger to any condition or 
rel, viz. that copenant could take advantage thereef, by reaſon whereof all grantees 
1; of reverſi:ns, and all grai dees and patentees of the king of able 
[ 398 1 o DER 3 0 S e = pe 244 / c : a SO if a eye 
of the rerer- lands, could have no entry or action for any breach Ic, 
on of every It is enadted, that all perjons, bodies pelitick, their bears, ſuc- 
Y | " 2 7 : 3 
. ay - ceſſors, and offigns which have or ſhall have any grant of our ſaid 
27 0&5 WE . * 1 » 2 64 . 
a: of tle lord the king, of any lrrajhip Sc. rents, tithe., portions, or other 
king ſhall hereditaments, or any reverſion thereof which b:.onged to the moe 
4 al -» , . 8 . , 
r naſteries Sc. or which belonged to any other perſen &c, and alfa 
tage of con- „ 5 : * N 
23 ail other perfons being grantees er Jgnees to or by our faid 
2. The lord the king, or ts or by any other perſon or perſons, ad the heirs, 
Statute ex- — a9; one 98 . E 
tend 70 3 $, juccoypor3y and Mu, of C 9 77 tem. FIT Md * Pave 
grants made lite GaVGNage by entry for non-payment of rent, or for doing T 
oy the faccef- gr other forfeiture, and the fame remedy by action only fer not 
eſors of the : FS. . 
42 1 performing other canditions, covenants, and agreements contained 
the king be in the ſaid leaſes, againſt the liſſees and grantees, their EXECNIOTS, 
only named aaminiſtraters and afficns, as the leſſors and grantors, their hers 


to * or ſucceſors ought, ſhauld, cor might have had at any time or 


the ſtatute times c. | 
ſpeaks of | 
Ieſſes, that the ſame does not extend to gifts in tail. 

4. Where the ſtatute ſpeaks of grantees and a/;znees of the reverfion an off 5nee of part of the 
ate ret ron may take advantage of the condition. As if leſſce for life be &c, and the rever- 
non is granted for life &c. So if leitee for yeais &c. be, and the reverlion is granted tor years, 
tae grantee for years ſhall take bench oi the cunciuon in reſpect of the word (cxecutors) in 
the act. | 

5+ A grantee of part of the reverſion ſhall not take advantage of the condition. A; if the leaſe 
be of three acres reſerving a rent upon condition, and the reverſion is granted of two acres, the 
rent ſhall be apportioned by the act of the parties, but the condition is deſtroyed, tor that it u 
entire and againſt common right. x 

6. In the King's Cafe, the condition in that caſe is not deſtroyed, but vomains ſtill in the king, 

7. Ey aft in law a condition may be apportioned in the caſe of a common perſon; as if a leaſe for years 
be made of two acres, one of the nature of Borough Lnglith, the other at the common law, and 
the leſſor having iſſue two ſons, dies; cach of them ſhall enter for the condition broken, and a 
condition may be apportioned by the act and wrong of the leſſce. 

8 If a lcaſe for life be made reſerving a rent upon condition EC, and the leſſor levies a fine of 
the reverſion, he is grantee or aſſignce ot the reveriion, but without attornment he ſhall not take 
advantage of the condition; for the makers of the ſtatute intended to hae all neceſſary incidents 
— otherwiſe it might be miſchievous to the leſſee. 

2 There is a diverſity between a condition that is compulſory, and a power of revocation that 15 
roſuntary ; for a man that has power of revocation, may by his own act extinguiſh his power of 
revocation in part, as by levying of a ſine of part, and yet the power ſhall remain for the reſidue. 
Becauſe it is in nature of a limitation, and not of a condition; and ſo it was relolved inthe EARL 
OF SHAEWSBURY'S Casz, Dyer 39. IF 

10. 
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10. If the leſſor bargains and ſells the reverſuon by deed indented and inrolled, the bargainee is not 
en le per by the bargainor, aud yet he is an aſignee within the ſtatute, 50 if the leſſor grants the 
reverſion in fee to the uſe of A. and his hetrs, A. is a ſuthcient aſſi znce within the ſtatute; becauſe 
he comes in by the act and limitation of the party, albeit he is in the poſt, andthe words of the 
ſtatute be to or by, and they are aſſigncees to him, though they are not by him. But ſuch as come 
in merely by an at in le, as the lord of the villein, the lord by t, the lord that enters or 
claims tor mortmain or the like. ſhall not take benefit of this ſtatute, 

11. If the Ir. in the cale before, bargains and ſells the reverſion by deed indented and inrolled, 
or it the leflor makes a froffment in fee, and the lee re-enters, the grantee or teotice ſhall not take 
any advantage of any condition without making »0t/ce to the leſſee. 

12. Albeit the whole words of the ſtatute be, for non-payment of rent, or for doing of waſte, 
or other forfeiture, yet the grantees or aſſignees ſhall not take benefit of every forteiture by force 
of a condition, but only of ſuch conditions as ether are incident to the reverſion, as rent, or for the 
benefit of the ſlate, as for not doing of waſte, for keeping the houſes n reparations, for making of 
ences, ſcowering of ditches, for preſerving of woods, or tach Ike, and not for the payment of 
any ſum in groſs, delivery of corn, wood, or the like, ſo as {other ſorfertur? } ſhall be taken as other 
tortenures, hike to thoſe examples which were there put, viz. ot payment of rent, and not doing 
of waſte, which are for the benefit of the reverſion. Co. Litt. 215. a. b. 

This act extends not to grants of eſtates in fee or in tail, but only to leaſes for life or years. 
Cro, E. 864. pl 40. Mich, 42 & 43 Eltz. C. B. Lewis v. Ridge. Extends not to a noming 
Feng. Co, Litt. 162. b. 


2. If leſſre for years of 20 acres grants his intereſt of 10 acres, 
this was apportionment aft common law, and the Ieflor ſhall 
have ſeveral avowries and ſeveral ati of debt; for in this 
caſe no meſnalty was created as was at common law, but yer 
lord and very tenant, and for this m/co:ef the ſtatute was 
made; for if the tenant before the ſtatute had made a feoff- 
ment of divers parcels, to hold by an haltpenny or fuch 
little thing, then the ard ſheuld know the ward but of this 
moiety &c. Per Plowden. Mo. 93. pl. 230. Paſch. 12 Eliz. 
Anon, | 

3. A leaſe was made for 30 years, and leſſor covenanted to 
repair the houſe, and to do other things. The ee granted 
parcel of the term for ten years; it was holden that 41s grantee 
ſhould not have an action of covenant, by the Statute of 32 H. 8. 
of Conditions, fer he is not tenant to the fir? leer; but if leffor 
grants his reverſion for years, his grantee ſhall have cove- 
nant or benefit of condition with which the leflee is charged, 
for he is an aſſignee within the ſtatute, becauſe the leſſee 
holds of him; per Plowden, Nichols, and Chambers, but 
Ipeſley e contra ſtrongly. Mo. 93. pl. 230. Palch, 12 Eliz. 
Anon. 
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4. A leaſe rf three manors, rendering for one 6], for another 

5 J. for the third 101. with cond:t/on of re-entry for non-pay- 
ment, the % r granted the reverſion of one meſjuare, and the 
leſſee attorned; after the Hr bargained and ſoid the reverſion of 
all and the eee attorned, and rent in one manor is behind, 
It ſeemed to ſeveral that the bargainee oi the reverfion is 
aided by the words (to or by the leſſor &c.) for this is the 
intent of the law &c. and within Statute 32 H. 8. to take 
advantage oi a condition; they all but Mounſon, held that 
the ailonee ought to be of the « 1tire revertion, as it was in 
the leſſor hinſelf, and not ot part of the reverſion, nor the 
grant of it of leis eſtate than was in the letflor himſelf at the 
time of the making the condition, aud upon that adjudged 
not; 


Mo. 97, gg. 
pl. 241. 
Appo well 
v. Monoux 
S. P. held 
according- 
Iv, and 
ſeems to be 
830 
The Court 
held that 
an aſſig nce 
of parl of @ 
reverpon 
may take 
advantage 
of the con- 
dition or 
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covenant, /o not; and holden that the reverſion within 32 H. 8. ougſit 
= _ to be expectant upon a term or frank e ment, and not upon 
= p tail. Dy. 308. b. 309. a. pl. 75. Palch. 14 Eliz. Winter's 
ail the hing Cate, 

gem: ſed. | 

And oke Ch. J. faid, that the opinion of Mounſon 14 Eliz. 309. a. was good law. Ow. 152, 
Mich. 8 Jac. in Caſe of Alto v. Hemming. - Codb. 162. in pl. 227. Warburton J. cited D. 
209. Winter's Cafe, that he that brings action upon the ſtatute, ought to have the whole rever- 
ſion. But Coke Ch. ] and Foiter ſatd, that he ned not; for it hid been adjudged, that t the 
reverſion be granted in tail, the grantee ſhal! take advantage of this ſtatute. and ſhall enter fat the 
condition broken. — S. C. cited 2 Bulſt 282. and Coke h. J. fe:d, it is as commun as may be, 


- 


that an aſſignee of a reverton for part ſhall have bencht of a covenant, and that ſo it is in the Caſe 
ot Hill v. Grange, in Pl. C. ä 


5. If tenant for life be diſſeiſed and rever/roner con firms the 
eſiate of diſſeiſor, and the tenant for life re-enters, the diſſeiſor 
is now an aſſignee, but otherwiſe it is, if reverſioner re/eaſes 
to diſſeiſor. Per Manwood. 4. Le. 29. in Cate of Lee v. 
Arnold, | | 

6. A. ſeijed of copyhald lands, part Borough Engliſh and part 
at common law, by licence of the lord /eajes them on condition and 
dies within the term, leaving two ſons; the youngeſt purchaſes 
the reverfim of the lands at common law of the eldeſt, for 
the one part, as heir in Borough Engliſh, and of the other, 
as aſſignee of his elder brother, he ſhall take advantage of 
the condition, Mo. 113, 114. pl. 254. Patch, 20 Eliz, 
Anon. | | "2 | 

7. Aſſignee of an aſſignee ſhall have action of covenant ; re- 
ſolved. 5 Rep. 17. b. Paſch. 25 Eliz. B. R. the 7th Reſo- 
lution in Spencer's Caſe. ; 2 

8. So of the executors of the aſſign-e of the aſſignee, Ibid. 
= "ys So of the -xecutors or adminiſtrators of every aſſianee; for 
all are comprized within the word (aſſignee), hecaule the ſame 
right which was in the teſtator or inteſtate ſhall go to his ex- 
ecutors or adminiſtrators, [bid, | 

400 ] 10. This act extends to covenants which concern the 
Covenant in thing demiſed, but nt to collateral covenants, cited as re- 
<= ai folved. 5 Rep. 18, a, Paſch. 25 Eliz. B. R. in Spencer's 
nete the -aſe, | | EE 3 

term on 

payment of 101. lies againſt the aſſignee of the reverſion. And: 89. pl. 148. Paſch. 22 Eliz. 
Iſteed v. Stonely. ut a covenant by leſſor to repair a bridge on land not in the leaſe, will not 
bind the grantee of the reverſion; and it ſuch covenant was by the leſſee, the grantee of the revers 
fon ſhall not take advantage of them. Arg. And. 82. -——- So a covenant by leſſae of a houſe tor 
three years to account and pay for every tun of wine ſold in the houſe ſo much 18 collateral and goes 


not with the land, or the reverſion by aſſignment ot the three years. Godb. 120. pl. 140. Hill. 
29 Eliz. B. R. Anon. | b 8 


4 Le. 24. 11. A. ſeiſed of a manor leaſed the fame for years render- 
— Frey ing rent with clauſe of re-entry ; A. levies a fine ſur cenuſance 
verbis. de droit to the uſe of himſelf and his heirs. The rent being 
demanded, is behind. The queſtion was, whether the coru- 
for be an aſſignee within the Statute 32 H. 8. 34. Manwood 
thought that being cefly que uſe, who is in by at? in law, he 
might avow and re-enter without attornment, for that he is jn 


by 


Covenant. 


by the Statute 27 H. 8. But that if the right had been in the 
conuſee and he had died without heir, that the lord by eſcheat might 
avow, though the conuſee himſelf could not. Harper J. held, 
that the heir might avow and re-enter without attornment, 
Dyer J. held, that conuſor cannot enter or avow before at- 
tornment, and is not aſſignee within the ſtatute, 3 Le. 103, 
104. pl. 152. Paſch. 26 Eliz. C. B. Anon. 

12. He who is in by a common recovery is not an aſſignee, 
though the recovery was to his uſe, for the writ diſaffirms his 
poſſeſſion, Per Mounſon J. 4 Le. 29. pl. 8 2. Mich. 27 Eliz, 
C. B. in Caſe of Lee v. Arnold, 

13. He who hath a reverſion by limitation of an uſe or by a 
common recovery, though he be in en le poſt, yet he {hall take 
advantage of the condition as an aſſignee within the 32 H. 8. 
But the lord that comes to a villein's land, or a lord by eſcheat, 
cannot take advantage of ſuch condition; for they come to 
land by reaſon of their ſeignory, which is a title paramount. 
3 Rep. 62. b. per Cur. Mich, 37 & 38 Eliz. C. B. in Lin- 
coln College's Caſe. 
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The report 
is reflected 
upon by 
Ser jeant 
Maynard, 
and ſaid, 
that there 
was no ſuch 
reſolution. 
Mod. 192. 
but Ibid. 
193. the 


Court ſaid, that the report in Lincoln College's Caſe, whether there was any reſolution in the 
caſe or not, is founded oa ſo good reaſon, that conveyances ſince have gone according to it. 


14. A leaſe for years was made to A. rendering rent, with a 
clauſe of re-entry for non- payment; the reverſian was granted 
to C. who levied a fine thereof to B. who before any attornment 
granted the ſaid reverſion to C. his fon and heir, to whom A. 
attorned; the rent was in arrear and C. entered; reſolved, 
that the entry was lawful by virtue of the Statute 32 H. 8. 
of Conditions; for though the ſtatute is general, viz, (other 
perſons being grantees or aſſignees, ſhall have like advantages 
&c.) Grantee or aſſignee by fine ſhall not take advantage 
without attornment; tor when a ſtatute ſpeaks of aſſigns, it 
{hall be intended ſuch complete aſſignees as have all the cere- 
monies and incidents requiſite by law; yet here the ſon was 
a complete aſſignee within the ſtatute, becauſe there was an 


Cro. E. 805. 
pl. 6. S. C. 
adjornatur. 
Ibid. 
832. pl. 1. 
S. C. the 
Court held 
accordingly 
and reſolved 
to give 
judgment 
for the de- 
fendant, but 
other mat- 
ter being 
moved it 
was ad- 


actual attornment made to him, and the words, viz, (as the ourned. 


grantors or leſſors . f. are not to be intended of the imme- 
diate grantor, but of any grantor, before he can take any 
benefit of the condition. 5 Rep. 111. b. Paſch. 43 Eliz. B. R. 
Mallory's Caſe. ; | | 
15. Aſſignee not named is not bound by collateral covenants, 
as to build a houſe de novo; but though not named he is 
bound by covenants that are for the benefit of the eſtate ac- 
cording to the nature of the foil, as to lay ſo many acres 
every year to paſture. Cro. J. 125, pl. 11 Trin. 4 Jac. B. R. 
Cockſon v. Cock. | 
10. A, leaſed land to B. for 7 years, who covenanted to pay 
the rent ta A, his heirs and aſſigns. Atterwards A. leaſed ta C. 
for life, and demiſed the reverſion to D. for 40 years if /he ſo long 
lived; and B. attorned, The Court held, that D. the aſ- 
ſignee 
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2 Bulſt. 281. 
Attoe v. 
Hemmings, 


S. C. bu: 


399 Covenant. 


covenant, o not; and holden that the reverſion within 32 H. 8. ougfit 
_ 3 to be expectant upon a term or frank ement, and not upon 
3 tail. Dy. 308. b. 309. a. pl. 75. Patch. 14 Eliz. Winter's 
all the hing Cale. 

gem: ſed. 

And oke Ch. J. ſaid, that the opinion of Mounſon 14 Eliz. 309. a. was good law. Ow. 162. 
Mich. 8 Jac. in Cafe of Alfo v. Hemming. Codb. 162. in pl. 227. Warburton J. cited D. 
209. Winter's Caſe, that he that brings action upon the ſtatute, ought to have the whole rever— 
ſion. But Coke Ch. J and Foſter fard, that he ned not; for it had beenadjudged. that :* the 
reverſion be granted in tail, the grantee ſhal! take advantage of this ſtatute. and ſhall enter tat the 
condition broken.“ S. C. cited 2 Bulſt ' 282. and Coke + h. J. ſeid, it is as cominon as may be, 


ot Hill v. Grange, in Pl. C. 


5. If tenant for life be diſſeiſed and revderſoner cor firms the 
Hate of diſſciſor, and the tenant for life re- enters, the diſſeiſor 
is now an aſſignee, but otherwiſe it is, if reverfioner re/eaſes 
to diſſeiſor. Per Manwood. 4. Le. 29. in Cate of Lee v. 
Arnold. 7 | 
6. A, ſeijed of copyhald lands, part Borough Engliſh and part 
at common law, by licence of the lord /eajes them on condition and 
dies within the term, leaving two ſons; the youngeſt purchaſes 
the reverſim of the lands at common law of the eldeſt, for 
the one part, as heir in Borough Engliſh, and of the other, 
as aſſignee of his elder brother, he ſhall take advantage of 
the condition. Mo, 113, 114. pl. 254. Paſch. 20 Eliz, 
Anon. | 20 | 
7. 4ſſignee of an aſſigvee ſhall have action of covenant; re- 
ſolved. 5 Rep. 17. b. Paſch. 25 Eliz. B. R. the 7th Reſo- 
lution in Spencer's Caſe. | 2 
8. So of the executors of the aſſign-e of the aſſignee. Ibid, 
9. So of the -xecutors or adminiſtrators ef every aſſignee; for 
all are comprized within the word (aſſignee), becaule the ſame 
right which was in the teſtator or inteſtate ſhall go to his ex- 
ecutors or adminiſtrators, [bid, | 
400 | 10. This act extends to covenants which concern the 
Covenant in thing demiſed, but nt to callateral covenants, cited as re- 
Cn wy ſolved. 5 Rep. 18, a. Paſch. 25 Eliz. B. R. in Spencer's 
nete the aſe. | | | 
kern on 
peyment of 101. lies againſt the aſſignee of the reverſion. And. Bs. pl. 148. Paſch. 22 Eliz. 
Iſteed v. Stonely. Hut a covenant by leſſor to repair a bridge on land not in the leaſe, will not 
bind the grantee of the reverſion; and it ſuch covenant was by the leſſee, the grantee of the revers 
fon ſhall not take advantage of them. Arg. And. 82.-——- So a covenant by leflce of # houſe tor 
three years to account and pay for every tun of wine ſold in the houſe ſo much is collateral and goes 
not with the land, or the reverſion by aſſigument ot the three years. Godb. 129. pl. 140. Hill. 
29 Eliz. B. R. Anon. 


4 Le. 4. 11. A. ſeiſed of a manor leaſed the fame for years render- 
. ing rent with clauſe of re- entry; A. levies a fine ſur cenuſance 
verbis. Ade droit to the uſe of himſelf and his heirs. The rent being 
demanded, is behind. The queſtion was, whether the coru- 
for be an aſſignee within the Statute 32 H. 8. 34. Manwood 
thought that being cefly que uſe, who is in by af? in law, he 
might auc and re-enter without attornment, for that he is jn 


by 


* 


Covenant. 


by the Statute 27 H. 8. But that if the right had been in the 
conuſee and he had died without heir, that the lord by eſcheat might 
avow, though the conuſee himſelf could not. Harper J. held, 
that the heir might avow and re-enter without attornment, 
Dyer J. held, that conuſor cannot enter or avow before at- 
tornment, and is not aſſignee within the ſtatute, 3 Le. 103, 
104. pl. 152. Paſch, 26 Eliz. C. B. Anon. 

12. He who is in by a common recovery is not an aſſignee, 
though the recovery was to his uſe, for the writ diſaffirms his 
poſſeſſion. Per Mounſon J. 4 Le. 29. pl. 82. Mich. 27 Eliz. 
C. B. in Caſe of Lee v. Arnold, 

13. He who hath a rever/ion by limitation of an uſe or by a 
common recovery, though he be in en le poſt, yet he ſhall take 
advantage of the condition as an aſſignee within the 32 H. 8. 
But the lord that comes to a willein's land, or a lord by eſcheat, 
cannot take advantage of ſuch condition; for they come to 
land by reaſon of their ſeignory, which is a title paramount. 
3 Rep. 62. b. per Cur. Mich, 37 & 38 Eliz. C. B. in Lin- 
coln College's Cale, 


Court ſaid, that the report in Lincoln College's Caſe, whether there was any reſo 
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The report 
is reflected 
upon by 
Serjeant 
Maynard, 
and ſaid, 
that there 
was no ſuch 
reſolution. 
Mad. 192. 
but Ibid. 
193. the 


lution in the 


caſe or not, is founded oa ſo good reaſon, that conveyances ſince have gone according to it. 


14. A leaſe for years was made to A, rendering rent, with a 
clauſe of re-entry for non-payment z the rever/t9n was granted 
to C. who levied a fine thereof to B. who before any attornment 
granted the ſaid reverſion to C. his fon and heir, to whom A. 
attorned; the rent was in arrear and C. entered; reſolved, 
that the entry was lawful by virtue of the Statute 32 H. 8. 
of Conditions; for though the ſtatute is general, viz, (other 
perſons being grantees or aſſignees, ſhall have like advantages 
&c.) Grantee or aſſignee by fine ſhall not take advantage 
without attornment; tor when a ſtatute ſpeaks of aſſigns, it 
ſhall be intended ſuch complete aſſignees as have all the cere- 
monies and incidents requiſite by law; yet here the ſon was 
a complete aſſignee within the ſtatute, becauſe there was an 


Cro. E. 805. 
pl. 6. 8. C. 
adjornatur. 
Ibid. 
832. pl. 1. 
S. C. the 
Court held 
accordingly 
and reſolved 
to give 
judgment 
for the de- 
tendant, but 
other mat- 
ter being 
moved it 
was ad- 


actual attornment made to him, and the words, viz, (as the Purned. 


grantors or leſſors might) are not to be intended of the imme- 
diate grantor, but of any prone before he can take any 
benefit of the condition. 5 Rep. 111. b. Paſch. 43 Eliz. B. R. 
Mallory's Caſe. * | 

15. Aſſignee not named is not bound by collateral covenants, 
as to build a houſe de novo; but though not named he is 
bound by covenants that are for the benefit of the eſtate ac- 
cording to the nature of the foil, as to lay ſo many acres 
every year to paſture, Cro. J. 125, pl. 11 Trin. 4 Jac, B. R. 
Cockſon v, Cock, 

10. A, leaſed land to B. for 7 years, who covenanted to pay 
the rent to A, his heirs and aſſigns. Afterwards A. leaſed te C. 
for life, and demiſed the reverſion to D. for 40 years if ſhe ſo long 
lived; and B. attorned, The Court held, that D. the aſ- 

| ſignee 
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2 Bulſt. 281. 
Attoe v. 
Hemmings, 
S. C. bu: 
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e ſignee for 40 years, may have covenant for non- payment of 
A. devi'e® the rent, Ow. 151, 52. Mich. 8 Jac. B. R. Alto v. Hem- 


the rever- 

hon tro ©, mung. 

his wife for | 

life, wav granted it over to D. if C. ſhall fo long live, B. attorned ; and adjudged that D. may 
have covenant for the rent. Roll. Rep. 80. Arrows v. HemiNG, S. C. ſtates it as a grant 


to C. tor lite, and that B attorned, and afterwards C. lea ed her reverſion for 40 years, it the fs 
long lived, to which B. atiorucd, Adjudged accordingly. 


17. Leaſe to huſband and wife ; huſband dies; the wife ac- 
cepts the land; the hall not be charged with collateral cove- 
nan's though the arrees to the eſtute, b-cauie they do not de— 
pen on the »:irare ; arg. 2 Brown. 30. Mich, Q Jac, Go B. 
in Cafe of agnall v. Jucker. 

Oro. J. 6 18. Cp, lard is not within the 32 H. 8. For the ¶Hignee 
x _ is not in by the copyholder, nor 1s privy to the leate made by 
S (and him. but 7s in oy bv the cuſlom, an! may plead his eftats imme- 


Win ms e render the 4rd, per tot. Cur. on the firſt opening. Velv. 
3 222. Trin. 10 Jac. B. R. Braſier v. Beale. 
Fleming 


r he could not, neither by the common law, nor by the ſtatute, and judgment accord- 
Brownl. 149. S. C. per tot, Cur. ——>—— Co. Comp. Cop. 87s 


ingly for the detendant. — | 
ſ. 21. cutcs 5, C. accordingly. 


Godb. 162. 19. Grantee fer years of the reverſion ſhall take advantage of 
in pl. 227. a condition within the Statute 33 H. 8. cited by Coke Ch. J. 
1 2 Bulſt. 282. Mich. 12 Jac. as adjudged in C. B. in Leo- 
as a Caſe in NARD'S CASE, and ſaid that it is very plain and clear that 
Ld Diers ſuch grantee may have an action of covenant at the common 


2 = law, and that the old difference was between a covenant per- 
years eaſed ſonal and real. 


over part of „ 
. the trrmut on cndihon, (which is fo nuch as a covenant) and aſterwards granted the 0 and 
it w2s ruled, that the grantee might enter for the condition broken, and the reaſon {as he ſaid he 
remembered} was, becauſe (ex-cutors) are named in the ſtatute ; but ſaid, he would not charge 
bis memery with the reaſon, but faid, that he was well aſſured that the caſe was ruled at he had 
. 4. — And Id, in the principal cafe there, Paſch. 8 Jac. C. 8. Ba:sTow v, BAISsTOW, S. . 


was held by Coke and Foſter accordingly, but Warburton J. doubted, 


Jo. 223. 20. A lſſee for years covenants for himſelf, his executors 
3 = S. and aſſigns, that he would not erect any building in the garden 
Butiiitwas demiſed to the prejudice of the plaintiff's light &c. The 
allt leſſce aſſigned, and his afignee erected an houſe in the garden to 
n e the prejudice of the plaintiff's ligbt &c. In covenant for this 
lie only againſt the executor of the leſſer, he pleaded that the leſſee had 
_ te effizned to J. S. who entered and paid his rent to the plaintiff, 
<a 5 and that the plaintiff accepted him for his tenant &c. Upon 
cited Saund. demurrer &c. per Cur, the action lies, and that here being 
24% an expreſs covenant, it ſhall bind him and his executors, and 
no «ſſionment or acceptance of the rent from the cfſignee ſhall take 
from him the advantage of ſuing him or his executors upon expreſs 
covenant, no more than if a lefſee had obliged himſelf in an 
obligation to pay his rent, his aſſignment over of his term, 
and the acceptance of the rent by the leſſor of the aſſignee 


ſhall not take from him the advantage of the obligation. _ 
| . 18 . 


Covenant. 
C. 188. pl. 8. Paſch. 6 Car. B. R. Bachelor v. Gage, Exe- 


cutor of Gage. 

21. The Earl of Lincoln makes a oy of lands in Linceln 
ſhire at Lenden, rendering rent, which the tenant coxv.nants te 
pay; the Earl afigns the rever ſian to Thurſby, who for non-pay- 
ment of the rent brings an action at London. Ih. defendant 
pleaded a ſurrender, and thereupon iſſue; reſolved, that det 
is maintainable only upon the privity of eſtate, and goes with 
the reverſion at common law, and the aftignee might have 
maintained it before the ſtatute ; but cov-nant did not go to 
the aſſignee before the ſtatute, becauſe it went only in piivity 
of contract, and now, though by the ſtatute, the covenant 
doth paſs to the aſſignee, yet the nature of it is not aſtcred by 
the ſtatute, but it is aſſignable only as a contract, and there» 
fore may be brought where the contract was made. I Lev, 


259, 260, Hill. 20 & 21 Car. 2. B. R. Thurſby v. Plant. 


for the plaintiff niſi. 


*102 


Sid. 401. 
pl. 8. S. C. 
and held 
that the 
action iswell 
rought. 

- Vent. 
1- Nurſue 
v. Hall, 

S. C. ad- 
jJourned, — 

2 Keb. 329. 
pl. 93. and 
448. p!. 16, 
and 463. 
pl. 55. &. 
adj rnatur. 
But Ind, 
442. Pl. 44. 
aardzd 


Saund. 227. S. C. adjudg*-d for the plaintiff. But upon error brought 


in the Exchequer Chamber the juſtices and barons were of diverſe opinions prima facie, wheres 


upon the matter was compounded, and ſo not determined in Cam. Scace, 


22, Condition that /e/ze ſhall not aſſign over to any but his 
kindred, Leſſor aſſigns over the reverſion, and leſſee aſſigns 
over his term, and breaks the condition; quzre, if this be a 
condition within 32 H. 8. 34. or 2 collateral condition ? 
Atkins J. thought it a condition within the ſtatute 32 H. 8. 
cap. 34. but others thought it a collateral condition, & ad- 
jornatur. Raym. 250. Bill, 30 & 31 Car. 2. C. B. Lucas 
v. How. i 

23. Deviſe of the reverſion of a term far 1000 vears to A. for 
life, and if he died within the term, then to his t ſon &c, 

may bring covenant ; for the deviſe of the term to him 
paſſed the whole eſtate, and the remainder to the ſon was a 
poſſibility and an executory deviſe, 2 Vent. 128. Hill, 1 & 
2 W. & M. in C. B. in Caſe of Dow ſe v. Cale, and cites 
8 Rep. 96. Manning's Caſe, and 10 Rep. Lamber's Caſe, 

24. At the common law an aſſiinee of a reverſion might have 
maintained an action of covenant for any thing agreed to be done 
upon the land itſelf ; privity of contract is not thereby trans- 
ferred fo as to make the ain tranſitory, but it muſt be brought 
upon the privity of eflate; for if a man does covenant to do 
any collateral thing not in the demiſe, and the word ng 
IS in the deed, yet they are not bound if they have no eſtate, /o 
that it is not the niming of them, but by reaſon of the eftate in the 
land they are made chargeable ; per Cur. 3 Mod. 388. Hill. 
2 W. 3. B. R. in Caſe of Barker v. Damer. ; 
25. A copybolder makes a leaſe ; the leſſee covenants to repair; 
the copyholder ſurrenaers to the uſe of A. who is admitted; the 
leſſee aſſigns his term, A, may bring covenant againſt the 
athgnee for not repairing, for that he is within the 32 H. 8, 
Cap. 34. as much as any thing can be within the equity of 

Vol. VI. H h the 


2 Lev. 26 
265. Dowle 
v. Earle, 

S C. accord» 


ingl Yo 


4 Moh. 80. 
C. ad- 


8. 
judged ac- 


cordingly. 
—— Skin. 
296. S. C. 
lays, that 
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at frft Holt the ſtatute; per Holt Ch. J. Show. 284. 288. and judgment 
Sud accordingly. Mich, 3 W. & NI. Glover v. Cope. 


agmuſt the | 

plain'iff ; fed adjornatur. — Ibid. 305. S. C. adjudged for the plaintiff, —--Carth. 205. S. C. 
adiud,ed after twofolemn arguments for the plaintiff — 1 Salk. 185. pL 2. S. C. adjudged ave 
cor diugly. Comb. 185, 186. adjudged accordingly. 


[ 493 J (L) Who ſhall be bound by it without naming. 
The Afrgnee 


5 Rep. 23. [I. IF a man leaſes for years, and the ſeſſee covenants in this 
Sinn 4 manner: Profs ſemper, & pred, J. the leſſee doth co- 
Chapter of denant, tha” he will repair, maintain, a-d ſuſtain the houſes 
Windfor's upon the premiſſes, ad omn:a tempora neceſſuria, during all the 
e He C. d ern; and after the Je Mizus over the term, the aſſignee 
Mich. 43 & {hall be bound by this covenant to repair the houſes during 
44 Fiz. the life of the firſt leſſee, though the aſſignee be not named, 
B. Rper becauſe the covenant runs with the land, being made for the main- 
tot. Cur, — , . ö . 

Cro. E., tenai.ce of a thing in eſſe at the time of the leaſe made. P. 
(45. pl. 1. 28 El. B. R. between the Dean of Mindſr and Hide ad- 
. judzed in a Writ of Error upon a Judgment in Banco 
E's. thereof. ] | 

Wind ſor, 

S. C. adjourned, — — Ibid. 552. Paſch. 39 Eliz. B. R. the S. C. and · judgment affirmed. —— 
Mo. 399. pl. 523. S. C. adjornatur, but aftcrwards adjudged with the fiſt judgment. | 


S. P. by [2. But the aſſignee ſhall not be charged in a writ of cove- 

Gawdy v. nant for any breach after the veath of the firſt leſſee, inaſmuch as 

3 J- it is perſonal to the leſſee himſelf, P. 38 El. B. R. agreed 
ro. E. 457. ; 

(vis) pl. 1. between the Dean of Minaſor and Hids-.] | | 

in Catc of 

Hyde v. the Dean &c of Windſor, S. C.—--S. P. by Gawdy J. accordingly, and Fenner J. in- 


clined to it; But Popham and Clench e contra, and ſo it was altcrwaids adjudged. Mo. 399g 
400. pl. 323. in S. C. 


Om ns 3 Reſolved, that when a covenant extends to a thing in eſſe, 
_ Tt parcel of the demiſe, the thing to be done by force of the cove- 


109. Mich. nant is gusdam mod? annexed and appurtenant to the thing demiſed, 


14 Car. 2. and ſhall run with the land, and ſhall bind the aſſignee, though 
5 _ that he be net bound by expreſs words; but when the covenant 
agreed to it, Extends to a thing which had not eſſence at the time of the 
demiſe made, this cannot be appurtenant or annexed to a 
thing which had not eſſence; as if the leſſee covenant to“ re- 
pair the houſes &c, this is parcel of the contract, and extends 
to the ſupportation of the thing demiſed, and ſhall bind the 
aſſignee though that he be not expreſsy named; but in the 
caſe above, the covenant concerns a thing which was not in 
elle at the time of the demiſe made, but to be newly made 
afterwards, and therefore it ſhall bind the leſſee, his exe- 
cutors, and adminiſtrators, and not the aſſignee. 5 Rep. 
— Paſch. 25 Eliz. B. R. the firſt Reſolution in Spencer's 
476. 6 


4. It 


Covenant. 


4. It was reſolved, that if the leſſee covenants for himſelf 
and his aſſigns, to make a new wall upon parcel of the la d de- 
miſed, there, inaſmuch as this is to be done upon the land 
demiſed, it ſhall bind the aſſignee; for this being to be done 
upon the thing demiſed, the aſſignee is to take hen-fit of 
it, and therefore he ſhall be hound by expreſs words, But 
if the covenant be for him and his afligns, if the thin? to be 
done be merely collateral to the land, and does not touch the 
thing demifed in any fort, there the aſſignee ſhall not be 
charged; as if the leſſee covenant for him and his afhgns f 
build an houſe upon the land of the leſſor, which is nit part of the 
demiſe, or to pay any collateral ſum to the leſſor, or to a 
{tranger, this ſhall not bind the aſſignee, and here the aſſignee 
ſhall not be charged any more than any other ſtranger. 5 Rep. 
16. b. the ſecond Reſolution in Spencer's Caſe, 
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S. P. re- 
ſolved upon 
the Statute 
32 H. 8 
that the 
grantee of 
the rever- 
ſon, or the 
grantor, 
might have 
an action 

of covenant 
againſt the 
aſig nee, for 
by the ac- 
ce:tance of 
. 404 J 
the poſſe fon 
he had made 
tumſelf ſub- 


get to all 


covenants concerning the land, and the building of a wall was a covenant inherent to the land with 


whluch the allignee ſhould be charged, though there wanted the word aſſiguee in the 
159. pl. 300. Hill. 26 Eliz. Anon. 


5. If a man demiſes ſheep, or other flick of cattle, or any other 
perſonal goods, for any time, and the leſſee covenants for him 
and his aſſigns to deliver at the end of the time ſuch cattle 
or goods as good as the things demiſed are, or ſuch a 
price for them, and the leſſee aſſigns over &c. this covenant 
ſhall not bind the aſſignee, becauſe it is but a perſonal con- 
tract, and wants ſuch a privity as that is between the leſſor 
and leflee, and his aſſigns, upon account of the reverſion, 
5 Rep. 16. b. 17. a. the third Reſolution in Spenc-r's Cafe, 

6. But in caſe of a leaſe of goods perſonal there is not any 
privity, nor any reverſion, but merely a choſe en action in 
the perſonalty, but cannot bind any but the covenantor, his 
executors and adminiſtrators; / it is if a man demie for years 
a houſe and land, with a flick or ſum of money, rendering rent, 
andathe leſſee covenants for himſelf, his executors and aſſigns, 
to deliver the ſtock or ſum of money at the end of the term, 
yet the aſſignee ſhall not be charged with this covenant, for 
though the rent referved was increaſed in reſpect of the ſtock 
or ſum, yet the rent does not iſſue out of the ſtock or ſum, 
but out of the land only; and therefore as to the ſtock or 
fum, the covenant is perſonal, and ſhall bind the covenantor, 
his executors and adminiſtrators, but not his aſſignee; and it 
is not certain that the ſtock or ſum will come to the hands of 
the aſſignee, becauſe it may be waſted, or otherwiſe con- 
ſumed or periſhed by the leſſee, and conſequently the law 
cannot determine at the time of the leaſe made that ſuch co - 
venant will bind the aſſignee. 5 Rep. 17. a. in the 3d Reſo- 
lution in Spencer's Caſe. 

7. If a leſſee for years covenants to repair the houſes during the 
term, this ſhall bind all others as a thing appurtenant, and 
which runneth with the land into whoſe hands ſoever the lands 
ſhall come, whether by act in law, or by the act of the party, 
| | Hh 2 for 


deed, Mo. 


4024 | Covenant, 
fi Holt the ſtatute; per Holt Ch. ]. Show. 2$4. 288. and judgment 


we. * accordingly. Mich, 3 W. & NM. Glover v. Cope. 
azantt the | 


plain'itt ; fed adjornatur. Ibid. 305. S. C. adjudged for the plaintiff, —--Carth. 205. S. C. 
adiud ed after tuo ſolemn arguments for the plaintiff — 1 Salk. 185. pL 2. S. C. adjudged ave 
cordiagly. Comb. 185, 186. adjudged accordingly. 


L 493 ] (L) Who ſhall be bound by it without naming. 
FE The Afignee 


5 Rep. 24. [I. IF a man leaſes for years, and the ſeſſee covenants in this 
See 3 manner: Prui/s ſemper, & pred, J. the leſſee doth co- 
Chapter of denznt, tha” he will repair, maintain, ad ſuſtain the houſes 
Windſor's upon the premiſſes, ad omn:a tempora neceſſuria, during all the 
— C. d erm; and after the He «ſ17ns over the term. the aſſignee 
Mich. 43 & {hall be bound by this covenant to repair the houſes during 
44 Elz. the lite of the firlt leſſee, though the aſſignee be not named, 
>= opal becauſe the covenant runs with the land, being made for the main- 
Cro. E, tena'.ce of a thing in eſſe at the time of the leaſe made. P. 
(457+) pl. 1. 28 El. B. R. between the Dean of Mindſer and Hide ad- 
e jud2ed in a Writ of Error upon a Judgment in Banco 
Hyde v. thereof. N 

Windſor, 7 
S. C. adjourned, —— — Ibid. 552. Paſch. 39 Eltz. B. R. the S. C. and judgment affirmed, —— 

Mo. 399. pl. 323. S. C. adjornatur, but aftcrwards adjudged with the firſt judgment. 


S. P. by [2. But the aſſignee ſhall not be charged in a writ of cove- 
Gawdy v. nant for any breach after the wveath of the fit leſſee, inaſmuch as 
Fenner J. it is perſonal to the leſſee himſelf, P. 38 El. B. R. agreed 


Cro. E. 457. 
(bis pl. . between the Dean of Miuaſor and Hide. 


in Caſe of | ip 
Hyde v. the Dean &c of Windſor, S. C. — 8. P. by Gawdy J. accordingly, and Fenner J. in- 
clined to it; But Popham and Clench e contra, and ſo it was altcrwaids adjudged. Mo. 399g 
400. pl. 523-185. C. 


: * * 3 Reſolved, that when a covenant extends to a thing in eſſe, 
Arg, Fe parcel of the demiſe, the thing to be done by force of the cove- 


109. Mich. nant is qgusdam mods annexed and appurtenant to the thing demiſed, 


14 Car. 2. and ſhall run with the land, and ſhall bind the aſſignee, though 

B. R. and 

the Court hat he be not bound by expreſs words; but when the covenant 

agreed to it, extends to a thing which had not eſſence at the time of the 
demiſe made, this cannot be appurtenant or annexed to a 
thing which had not eſſence; as if the lefſee covenant to ® re- 
pair the houſes &c, this is parcel of the contract, and extends 
to the ſupportation of the thing demiſed, and ſhall bind the 
aſſignee though that he be not expreſsly named; but in the 
caſe above, the covenant concerns a thing which was not in 
elle at the time of the demiſe made, but to be newly made 
afterwards, and therefore it ſhall bind the leſſee, his exe- 
cutors, and adminiſtrators, and not the aſſignee. 5 Rep. 
-— Paſch. 25 Eliz. B. R. the firſt Reſolution in Spencer's 

4,0, 


4. It 


Covenant. 


4. It was reſolved, that if the lefſee covenants for himſelf 
and his aſſigns, to make a new wall upon parcel of the la d de- 
miſed, there, inaſmuch as this is to be done upon the land 
demiſed, it ſhall bind the aſſignee; for this being to be done 
upon the thing demiſed, the aſſignee is to take hen-fit of 
it, and therefore he ſhall be hound by expreſs words, But 
if the covenant be for him and his afligns, if the thin? to be 
done be merely collateral to the land, and does not touch the 
thing demiſed in any fort, there the aſſignee ſhall not be 
charged; a: if the leſſee covenant for him and his aſſigns 10 
build an houſe upon the land of the liſſor, which is mit part of the 
demiſe, or to pay any collateral ſum to the leſſor, or to a 
ſtranger, this ſhall not bind the aſſignee, and here the aſſignee 
ſhall not be charged any more than any other ſtranger. 5 Rep. 
16. b. the ſecond Reſolution in Spencer's Caſe, 
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S. P. re- 
ſolved upon 
the Statute 
32 H. 8 
that the 
grantee of 
the rever- 
ſion, or the 
grantor, 
might have 
an action 

of covenant 
againſt the 
aſig nee, for 
by the ac- 
cetance of 
fi 40% ] 
the poſſe /hon 
he *. made 
tumſelf ſub- 
je- to all 


covenants concerning the land, and the building of a wall was a covenant inherent to the land with 


whuch the athgnee ſhould be charged, though there wanted the word aſſiguee in the 
159. pl. 300. Hill. 26 Eliz. Anon. | 


5. If a man demiſes ſheep, or other ect of cattle, or any other 
perſonal goods, for any time, and the leſſee covenants for him 
and his aſſigns to deliver at the end of the time ſuch cattle 
or goods as good as the things demiſed are, or ſuch a 
price for them, and the leſſee aſſigns over &c. this covenant 
ſhall not bind the aſſignee, becauſe it rs but a perſonal con- 
tract, and wants ſuch a privity as that is between the leſſor 
and leflee, and his aſſigns, upon account of the reverſion, 
5 Rep. 16. b. 17. a. the third Reſolution in Spencer's Cafe, 

6. But in caſe of a leaſe of goods perſonal there is not any 
privity, nor any reverſion, but merely a choſe en action in 


deed, Mo. 


the perſonalty, but cannot bind any but the covenantor, his 


executors and adminiſtrators; / it is if a man d:mi/e for years 
a houſe and land, with a flick or ſum of maney, rendering rent, 
andthe leſſee covenants for himſelt, his executors and affigns, 
to deliver the ſtock or ſum of money at the end of the term, 
yet the aſſignee ſhall not be charged with this covenant, for 
though the rent reſerved was increaſed in reſpect of the ſtock 
or ſum, yet the rent does not iſſue out of the ſtock or ſum, 
but out of the land only; and therefore as to the ſtock or 
fum, the covenant is perſonal, and ſhall bind the covenantor, 
his executors and adminiſtrators, but not his aſſignee; and it 
is not certain that the ſtock or ſum will come to the hands of 
the aſſignee, becauſe it may be waſted, or otherwiſe con- 
ſumed or periſhed by the leſſee, and conſequently the law 
cannot determine at the time of the leaſe made that ſuch co- 
venant will bind the aſſignee. 5 Rep. 17. a. in the 3d Reſo- 
lution in Spencer's Cale, 

7. If a leſſee for years covenants to repair the houſes during the 
term, this ſhall bind all others as a thing appurtenant, and 
which runneth with the land into whoſe hands ſoever the lands 


ſhall come, whether by act in law, or by the act of the party, 
| Hh 2 for 
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for all is one with regard to the leſſor; and if the law ſhould 
not be ſo, great prejudice would accrue to him; and it is but 
reaſon that they who take benefit of ſuch covenant made by 
leſſor with the leſſee, ſhall be bound by ſuch covenants made 
by leſſee with the leſſor. 5 Rep. 17. b. Paſch. 25 Eliz. B. R. 
the 6th Reſolution in Spencer's Cale. 

—_— 8. Aſſignee of liſſce for years is chargeable with a nomine 

. pl 250 

and 186. Pane incurred after the aſſignment, but not before. Mo. 357. 
8 C. pl. 4. 486. Trin. 36 Eliz. Thyn v. Cholmley. 


agreed. Cro. E. 383. pl. 3. S. C. Gawdy and Clench held, that the action lay, but 
Fenner e contra, abſente Popham, adjornatur. 


9. If a lefſze covenants to diſcharge the leſſer de omnibus oneri- 
bus ecriinariis et extraordinariis, and to repair the _— an 
action lies againſt the aſſignee, in refpe& that the leſſee has 
taken upon him the charges of the reparation, the annual rent 
was the leſs, which trenches to the benefit of the aſſignee, et qui 
ſentit commodum, fentire debet et onus. 5 Rep. 24. b. Mich. 
43 & 44 Eliz. B. R. Dean and Chapter of Wind ſor's Caſe. 

Io. Error; leſſee for years covenanted to pay yearly during the 
term, to the churchwarens of S. 205. and to repair the houſes, 
and becauſe the aſſignee did not pay the 205. nor repair, cove- 

{ 495 ] nant was brought againſt the aſſignee; reſolved, the aſſignee 
is not to pay this 208. becauſe it is a collateral thing to the 
covenant ; alſo it is not ſhewed for what time the ſum was 
behind; and thereupon adjudged that the declaration was not 
good, and the damages being entire, a judgment in B, R. was 
reverſed, Cro. J. 438. pl. 10. Mich, 15 Jac. in Cam, Scacc, 
Mayho v. Buckhurſt, 

11. In debt fer rent an aſſignee is chargeable for the time ha 
enjoys it, and is in poſſeſhon; per Holt Ch. J. Show. 348. 
Paſch. 4 W. & M. Buck v. Bernard, | 


(L. 2) Extent of Covenant to diſcharge.# 


I, RBoNSD to make appropriation diſcharged of incumbrances 
though a penſion was charged upon it, yet held that the 
obligee was not to diſcharge it of that penſion; Arg, 3 Le. 
44. cites 3 H. 7.4. | 
2. Covenant in a feoffment with warranty that it is diſ- 
charged / all rents, this ſhall not extend to rent-ſervices which 
are incident to the lands of common right; Arg. 3 Le. 44. 
in pl 64. Mich. 15 Eliz, | 
3. Bond or covenant to make a feofnent of land diſcharged 
&c. does not oblige to ditcharge it of ſuch things with which 
Vent. 223. it 15 charged by the la; Arg. 3 Le, 44. 
3 — 4. A bifhep in 1635 leaſed lands, and covenanted to pay all 
determined; taxes during the term. Adjudged that this covenant cannot bind 
1 5 the licceſſor, unleſs ſuch covenants had been uſual in former 
af af be leaſes; and though ſuch covenants had been in former leaſes, yet 
hard to ex- it cannot bind ts pay a new tax (as the tax for a royal aid made 
in 1665) made by parliament, but ought to be as”, - 
uc 


Covenant. 405 


ſuch as were then in uſe, viz. Synodals &c. And Hale tend it to 


cited a caſe to have been ſo adjudged before. 2 Lev. 68. new ene 
Mich, 24 Car. 2. B, R, Davenant v, the Biſhop of Sarum. they all 


knew how 


3 Keb. 69. pl. 11. S. C. and ſucceſſors is not bound but 


late this way of taxes came in, 
only by ancient charges. 


5. A covenant to diſcharge from taxes extends to ſubſe- 
quent taxes of the ſame nature, not of a different nature. 
1 Salk. 198. pl. 4. Hill, 9 W. 3. B. R. in Cale of Brewſter 
V. Kidgell. | 


(L. 3) To repair. Extent thereof. 
1. COVENANT was to repair the houſes, edifices, and 2 Brownl. 


buildings, with neceſſary reparations, and to keep the 36. S. C. ar- 
demiſed premiſſes with paling and fencing, and at the end of —_— 
the term would leave the houſes, and other the premiſſes, — Bulk. 
ſufficiently repaired, maintained &c, Breach was aſſigned in 102. S. C. 
not repairing &c. the pavement in the court, and in cerrying — 
away locks and keys of a cupboard. the breaking of the plaſs win- C. B af- 
dows, carrying away a helf, which was not ſhewn to be fixed firmed. 
&c. It was objected, that the pavement was out of the co- [ 406 ] 
venant ; for it is neither building, paling, nor fencing ; fed 
non allocatur; for it is within the intention of the covenant, 
and is quaſi the building, and within the words of (leaving 
them ſufficiently maintained, repaired &c.) And it was ob- 
jected, that the aſſignment of the breach in glaſs being broken 
cannot be in gls which is but cracked, and it is not within 
the intention of the covenant that ſuch petty things ſhould 
be a breach thereof; fed non allocatur; and as to the ſhelves, 
though not ſhewn to be fixed, they ſhall be intended to be 
ſo, and it is ſaid, that diverſe res affixæ aſportatæ fuetunt, 
and ſo a former judgment was affirmed. Cro. J. 329, 330. 
pl. 8. Mich. 11 Jac. B. R. Pyott v. Lady St. John. 

2. Lenant in fee of a houſe and mill made a e to L. for 2 Keb. 848, 
31 years, and L. demiſed the mill to J. S. fer 5 years; aiter- pus _ 
wards L. demiſed the houſe and mill to F. for 31 years. F. ce- does not 
venauted to repair during the aforeſaid term of 31 years; J. S. dearly ap- 
refuſed to attorn. The queſtion was, if F. was bou d to re- Ig. 87 
pair the mill, the covenant being to repair during the term, pl. 53. fe. 
and nothing in the mill paſſed during the 5 years for want of but obſcure- 
attornment ; but reſolved, that he was bound to repair; for <A += 
Hale ſaid, that though the leaſe did not commence in point of in- che — 
tereſt, yet it did in point of computation, and this covenant was held, that 
to repair during the 31 years. Vent. 185. Hill. 23 & 24 _—_ 
Car. 2. B. R. Lewin v. Forth. * 

an! has but 


an intereſt and no reverſion, yet the term begins by computation from the firſt day, and though 
there is no remedy for the rent till attornment but by covenant for enjoying the rent yet it was the 
defendant's fault that be did not take a covenant that the defendant ſhould attorn; and judgmen 
for the plaintiff. | 


Hh 3 3. Covenant 
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3. Covenant in a leaſe to repair &c. prædimiſſa from the time 7 
of the leaſe ta the determinatis thereof, and fo well Kept in re- 
pair, ſhall give wp at the end of the term, not ſaying from time 
to time; atterwards the leflee builds a ma/t-hauſe, and if the | 
covenant ſhall extend to it was the queſtion; and held that | 
it ſhould in this caſe; for it is a continuing covenant, and 
though the houle had ns ul, yet it had a potential being at | 


the time of the leaſe ; judgment niſi. Skin. 121. pl. 17 Trin. | 
35 Car. 2. B. R. Brown v. Blunden. 
J Lev. 26544 4. J. grants 4 builling leaſe of 3 meſſuages to B. who cove» | 


Dowfe v. nants to pull them down, and buzld 3 others in thetr room, and 
Tarte, S. C. 4, keep and leave ibe ſaid 3 new built meſſuages, and all other the | 
ſaid premiſſes, houſes, and buildings to be erected, in goed repair. 
B. builds 4 h:uſes iflead of 3; per 3 Juſtices, contra Rokeby. | 
B. muſt leave all 4 in repair, becaule of the laſt words which 
they held made a diſtinct covenant. 2 Vent, 126. Hill. 1 & 
2 M. & NI. in C. B. Dowle v. Cale, 
5. A covenant was to keep in good repair the houſe, out- 
houſes, and /adles; the permitting the racks in the ſtable to be 
in decay is a breach of covenant if they were fixed up for uſe, 
and lay not looſe ; admitted, 2 Vent. 214, Mich, 2 W. & 
M, in * B. Anon. ä 


(L. 4) Conſtruction, and Extent of Covenants 
in general. 


1. A Covenant in law ſhall not be extended to make a man 
to da more than he can do. Brownl, 22. 12 Jac, Rot. 
538. Bragg v. Wiſeman, | 

2. A covenant fer perſecting a conveyance by further aſſurance, 

and for quiet enjoyment &c, when they follow an expreſs grant, 

L 407 ] they are nat ta give any thing, but to affift further and ſupport, 
being a wall or monument about it, and therefore cannot be 
intended to exceed that whereunto they are ſaid to be but 
handmaids, and they are not to be taken as if they ſtood alone, 
without reſpect to the whole context, and intent of the deed; 
ſo clauje; in company have other conſtructions than when they 
ſtand alone. Per Hobart Ch. J. Hob, 275. Mich, 13 Jac, in 
the E. of Clanrickard's Caſe, 

3. Covenant ought to be conſtrued according to the in- 
tention of the parties, as if one covenant to Have all the timber 
upon the ground at the expiration of the term, and after cut it 
dawn, it is a breach of covenant though he carry it not away; 
but if a ſtranger cut it down it is no breach of covenant. Skin, 
40. Arg. pl. 8. Paſch. 34 Car. 2. B. R. Anon. 

4. So if covenant be to deliver an horfe, and the defendant 
poiſons and then delivers him; covenant lies, Skin. 40. Arg. 


pl. 8. Paſch. 34 Car. 2. B. R. Auon. 
5. Words 


5. Words of covenant ſhall be conſtrued favourably to ſup- 
port an eſtate as to create a leaſe, but words of covenant thall 
not be conſlrued conditisnaly to defeat an ęſtate. Per Juſtice 
Powell, at Lent Aſſizes in Devon. 1708. 


(L. 5) Conſtruction and Extent as to Repairs, 
And Pleadings. 


1. Leaſed a houſe and land to B. B. covenanted te leave 
it ix the ſame plight at the end ef the term as they were 
at the commencement. At the time of the demiſe the /and 
was ſown, and the houſes in good repair, and now in action 
of covenant the count was, that the houſe was ruingus and the 
land not ſown, and it was held well, and that a man by ſpecial 
act ſor covenant] may bind himſelf to a thing which the law 
does not bind him to, as where a houſe is burnt by ſudden 
adventure, covenant lies though waſte does not. Br, Cove- 
nant, pl, 4. cites 40 E. 3. 5. 
2. If a man covenants 79 lende the land as he found it, and the Br. Waſte, 


wind tears up the trees by the roots, the covenant [as to this] is * 8. cites 


void. Br. Covenant, pl. 4. cites 40 E. 2. 5. 


3. If aliens come ſuddenly and burn a haue, waſte does not As where 
leſſee coves 


lie, but contra of covenant by ſpecial words; per Cand, Br. ED 


Covenant, pl. 4. cites 40 E. 3. 5. leave the 
houſe, ia 


as good plight at the end of the term, as he found it. Br, Waſte pl. 19. cites $, C. 


4. If I have a farm with a flock of cattle and I covenant to 
render ſa many at the end of the term, there if they die by a ſud- 
den murrain, yet I muſt make them good at the end of the 
term, per Morrice quod Cand. conceſſit. Br. Covenant, pl. 
4 eite % Eo „ 5- 

5. if a man leaſes for years, and a ſtranger enters by title, 
the leſſee ſhall not have covenant againſt the leſſor himſelf; 
tor he has not broken the covenant, and alſo there is no 
warranty; but per Needham he ſhall have covenant, for the 


leſſee has no other remedy, Br, Garranties, pl. 89. cites 32 


th. 6 3% 
6. If a man leaſes a manor for years, and the Ie covenants Mo. gig. 


to keep the houſes of the manor in as gend eſtate as he found them, Arg. S. F. 


during the term; the leſſee does waſte in the houſes and in 5 


cutting of aſhes, the leſſor brings covenant before the end of u 1 f 
the term for the aſhes; for as to them it was impoſſible that Covenant. 


the covenant ſhould be performed for he cannot repair them, 83 
ep. 15. a. 


but otherwiſe it is of the houſes, Per Cur. 5 Rep, 21. a. Paſch. 3 C. G4 
35 Eliz. B. R. in Sir Anthony Maine's Caſe, cites | empore per Cur.— 


I, tit, Covenant 29, and fays that with this agrees F. N. - 8 chel 
5 DOCce 


B. 145. (I) and 12 E. 3. tit, Covenant 2. ridge ]. 
— Godb. 335. 
pl. 429.S. C. cited by Chamberlaine J. 2 Roll. Rep. 347.— Mo. 323. Arg. cites 12 E. g. tt, 


Covenant, pl. 2. S. P —2 Roll. Rep, 332. Doderidge J. cites 10 E. g. tit, Covenant [but it 
Hh 4 ecm. 
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ſeems miſprinted for 12 E. g.] but ſays that covenant does not lie during that term, becauſe he 
was tO reluguith his farm, and this is not during the term, but that waſte lies preſently, 


7. Leſſ-e covenants to repair, provided leſſor finds him tim- 
ler. Leflee is not bound to repair without timber found by 
leſſor. Per Anderſon Ch. J. 2 And. 72. cites 5 Eliz. 

8. Strudtura & paviamenta are ſynonimous and a covenant 
to repair, and leave in repair the ſtructures, extends to the 
pavements. 2 Bulit. 103. Trin. 11 Jac. St. John v. Piott. 

— 9. lenant for life of a park made a leaſe thereof, with all 
Lac n. S. C. Profts of the deer for 5 years, and the leſſee covenanted to re- 
it was ob- pair the park, and to leave it well repaired in the end of the term; 
Jecte that and in an action of covenant brought by the leſſor, after the 
erm end of the term, the breach aſſigned was, that the defendant did 
was uncer- not repa'r, but at the end of the term fecit vaſtum, (vix.) in 
oo be- permittendo the park pales to be in decay &c. it was objeCted, that 
Send after this breach was not well aſſigned; becauſe there was an in- 
the term, ſtant of time in which it could not be properly ſaid, that fecit 
e 2) vaſtum; ſed per Curiam, though a thing cannot be done in 
been fuß. an inſtant of time, the waſte cannot | may] happen permit- 
cient, and tendo in fine termini, ſo note the difference between doing a 
cited old thing, and permitting a thing to be done, 2 Roll. Rep. 38, 


— . Irin. 16 Jac. B. R. Talbot v. Leviſon. 


for when 
he covenants that at the end of the term he would leave the premiſes in repair, & ad finem ter- 
mini, he d d waſte, this muſt neceſſatily be intended a breach of the covenant, and therefore it 


ws adjudged that the action of covenant well lies. 


10. Leſſee covenants to repair the houſe to him demiſed, 
during the term, or within three months after notice given, and 
to leave it fo repaired, Adjudged, that it is the election of the 
leflor either to give notice, or if the leſſee does not repair the 
houſe during the term to bring covenant, and that they were 
ſeveral covenants, and if the leſſee comes without licence after 
the term to repair the houle, he is a treſpaſſer, the firſt cove- 
nant being abſolute, the ſecond conditional, and the one does 
not take away the effect of the other, 2 Roll. K. 250. Mich, 

| 20 Jac. B. R. Anon. | 
This houſe 11, Leffor covenants to repair, leſſee covenants that ab & 
ems ot paſt emendationem & reparationem dicti meſuagii by the leſſar his 
houſes and heirs and aſſigns, he at his proper coſts and charges bene & 
outhouſes, [1 fiezenter repararet & ſuſtineret. Held that though the meſ+ 


—_— ſuage was 1 repair at the firſt, yet if afterwards it 
the lor decay, the leflor is firſt to repair it before the leſſce is bound 


ſhall not be thereto, Cro. J. 645. pl. 7. Mich, 20 Jac. B. R. Slater v. 
83 Stone. ä 
extend 


ouly to ſuch . ; 
buildings as wanted repair. Tbid. Adjudged that covenant does not lie, for though it 


w3s in good repair and leſſee pulled them down, yet it is not within the reach of the covenant, 
if the leſſor docs not firſt repair, but the true remedy was by action of walte. 2 Roll, Rep, 


348.5, C. | 


12. In 


Covenant. 


12. In covenant the plaintiff declared on a covenant to re- 
pair all the pales in a garden demijed (except the pales on the wel- 
fide) and aſſigned the breach in not repairing the pales contra 

ormam conventionis Sc. but did not ſhew thut the deſect was of 
repairing the pales not excepted ; the defendant pleaded, that he 
had repaired the pales ſecundum conventionem &c. After 
verdict for the plaintiff it was moved in arreſt, that the 
breach was not well aſſigned; for the defect might be in the 
pales excepted; fed non allocatur; for it ſhall be intended after 
@ verditt, that the jury gave damages, for that the defect was 
in the pales to be repaired by the covenant, and the rather, 
becauſe the iſſue was upon the repair ſecundum conventio- 
nem, which does not extend to the pales excepted. But 
agreed that if the defendant had demurred, judgment ought 
to have been for him. 2 Jo, 125, Hill, 31 & 32 Car. 2. 
| B. R. Anon. | ; 


(L. 6) Conſtructions. Excluſive of Legal Inci- 
dents or Advantages. 


1. [ESSEE for life covenants ſufficiently to repair the houſes Dal. 28. 


at his own coſis during the term; he is not e/topped by 


409 


S. C. 


in totidem 


this covenant, or excluded by it of th» benefit, given him by verbis. 
the law, of cutting timber for the repairs. Mo. 23. pl. 80. Mo. 7. in 


Paſch. 3 Eliz. Anon. 


2. If leſſor covenants that liſſce may cut trees in other lands not 
leaſed, yet leſſee may cut the trees growing upon the land in 
leaſe. Mo. 23. pl. 80, Paſch, 3 Eliz. Anon, 


L. 7) Breach of Performance what. And by 
whom, 


r. IF a man makes a f-offment of land by deed with warranty, 
and a flranger extenas a recognizance of the feoffer's upon 
the feoffee, covenant lies here, 17 Ed. 3. 18, a, 
2. If a parſon makes a teaje for years, and afterwards reſigns, 
it is a breach of covenant, Hob. 3. cites 12 H. 4. 3. 
3. Where a man is bound te make ſure eftate by ſuch a day of 
land, called H. to the annual value of 101, and he makes eſtate 


pl. 23- 
Paſch. 3 E. 
6. Anon. S. P. by Montague, Brown and Fitzherbert. 


Dal. 28. 

pl. 3. S. C. 
in totidem 
verbis. 
So of efive 
vers. Mo. 7. Paſch. g E. 6. Anon, S. P. by three juſtices. 
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caſe A. is than for repairs; if leſſie of a copyholder digs, the covenant is 


AC. broke; per Hyde. Keb. 775. in pl. 17. Mich. 16 Jac, B. R. in 


dizs; this Cale of Bourman v. Acton. 

15 a breach, 

for though he is not the immediate tenant to C. yet he is ſo mediately, and judgment accordingly. 

Lev. 144. Burman v. Aſton, S. C. Keb. 806. pl. 76. S. C. — per Cur. under- tenant is any 

that comes in under the lord's intereſt, and cited the Cafe of * BROMTIEILD v. WILLIAMSON, 
10 where the covenant was that leſſee and his aſſigus, would pay the rent, and adjudged 

[ 4 that the tenant at Will or his aſſignee is within the meaning thereof; and ſo per 

Hyde if leafe for 99 years be of copyhold, which has common in the waſte, and leſſee covenants 

that he nor his aſſigns ſhall not uſe the waſte with cattle, in this caſe if his under- aſſiguee of part 

Puts in cattle it is a breach, and judgment accordingly, | 


» Sty. 407, 408. Hill. 1654. B. R. adjudged niſi. 


Freem.  &5, The teſtator of G. was r-7i/ter to the Archdeacon of Suf- 
* folk, and grants the office of his ſeribe to the plaintiff, and 
reſolved ac- ©0Venan's that he jhall enjoy it as long as he or any other perſon had 
cordingly, or did claim the place of regiſter under him, and that he would no: 
1 revoke, annual, or evacuate the ſaid grant; afterwards he ſur— 
if he will renders the place to the archdeacen, and the plaintiff being diſ- 
not revoke turbed brings covenant; reſolved that it would not lie, be- 
eg cauſe that having ſurrendered his place, the archdeacon did 
grant of not claim under him, but his eſtate was abſolutely drowned 
the ſcribe and the covenant was but for as long as he or any body claim- 
— ing under him had the office of regiſter. Freem. Rep. pl. 19. 
Ch. J. aid, Mich. 1671, in C. B. Steping v. Gladding. 

that it is no 

more than if a juſtice of peace grants to one to be his clerk, and covenants not to revoke or annul 
the ſaid grant, yet if he be afterwards put out of commiſſion. he hath not broke the covenant. 
For it is but while he is juſtice of peace; and ſo of a bathifl of a manor, or keeper of a park, the 
owner may diſpark. 


6. Leſſee covenanted with the leſſor, that l:ffor hall cut 20 
o the beſt trees growing on the land at any time during the term; 
ut before the leſſor cut the trees the leſſee cut 5 trees fer houſe= 
boot. The Court held that this is a breach of covenant, by 
deſtroying the election of the leſſor, and it was the leflee's 
own fault to make ſuch a bargain, Freem. Rep. 397. pl. 516. 
Trin. 1675. Moterton v. [ollin. | 
Reb. 389. 7. Debt was brought on a covenant in a charter party 72 
= 8 8 pay the plaintiff 31. a ton for goods imported; the breach aſſigned 
S. C. & Was in not paying for ſo many tons, and one hog ſhead, which 
8. P. agreed. amounts to ſo much, The declaration and breach in aſſign- 
1 ing the non payment for the hogſhead is ill; for the cove- 
I. 494 nant is only to pay ſo much per ton, but otherwiſe it would 
en v. he if it had been to pay ſecundum rutum of ſo much per 
— p. ton. 2 Lev. 124. Hill, 26 & 27 Car. 2. B. R. Rea v. 
per tot Cur. Burnis. | | 
— 5c 
tit. Apportionment. (A) per tot. 


8. 30,0001. is covenanted te be laid out in land, the money 
need not be laid out all together upon one purchaſe, but if 


laid out at ſeveral times it is ſufficient, Per Lord Jalbot. 
3 Wms's, 


. ee eee * WORD N 
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3 Wms's. Rep. 228, Mich. 1733. Lechmere v. Earl of Car- 
liſle, 


(L. 8) Actions, When the Action ſhall be 
| brought. 


1. Man made a leaſe for years, and the leſſee covenanted to 
make reparations; the . leſſor granted the reverſion to 

another, and the /://'e for years made his wife his executrix, 
and died; it was holden in this cafe by the Court, that the 
grantee of the reverſion ſhould not recover damages, but from the 
time of the grant, and not for any time before; but yet 
the wife, the executr ix, ſho ld be charged for the not repairing as [ 411 ] 
well in the time of her huſband as in her own time; and if ſhe do 
make the reparation, depending the ſuit, yet thereby the ſnit 
ſhall not abate, but it ſhall be a good cauſe to — the da- 
mages according to that which may be ſuppoſed, that the 
party is damnitied for the not repairing from the time of the 
purchaſe of the reverſion, unto the time of the bringing the 
action. 3 Le. 51 pl. 72. Trin 15 Eliz. C. B. Anon. 

2, Covenant to ſuffer a recovery within a year. All the terms 
are paſt and no recovery ſuffered, yet no action lies on that 
covenant before the year be fully expired though all the terms are 
paſt, and that it is impoſhble to do it within the time prefixed. 
Per Popham Arg. 4 Le. 170. | 

3. Leſſee covenanted to leave the houſes, trees, and woods at Arg. Mo. 
the end of the term in as good plight as he found them. Leſſee 333 * 
cuts down a tree, the covenant is broke, and the leſſor ſhall S. P. accord- 
not ſtay till the end of his term to bring his action of cove- ingly as to 
nant, becauſe it is apparent that the tree cannot grow again, _ R 
and be in as good plight as it was when he took the leaſe, pulls down 
Per Doderidge J. Godb. 335. Prin. 21 Jac. B. R. in Caſe of the houſes, 


, the leſſ 
Waterer v. Mountague, cites E. 1. Covenant, 29. 1 
have action 
of covenant before the end of the term. F. N. B. 145. (I) cites E. 1. Covenant, 29. 


4. { oblige myſelf to pay ſo much money at ſuch a day and ſo 3 Lev. 584. 
much at another day; the Court held clearly that action of debt ad _— 
ties if both days are not paſſed, Hardr, 178. pl. 4. Hill. 12 & _ . 
13 Car. 2. in Scacc. Norrice's Caſe. 5 name of 
Nowell's 
Cafe, that covenant lies at the firſt day, but that there is a quære there as to debt. 


5. Debt againſt the affignee after the Iiſſir has ſeveral times re- 
Fuſed to accept him for his tenant, 2 Saund, 181, Mich. 22 
Car, 2, Devereux v. Barlow, 


b. Covenant was brought againſt the defendant as aſſignee 
of ** V. and the breach aſſigned was, that neither the 
ſaid J. V. in his life-time, nor the defendant ſince his death, 


had 3 the fences &c. in repair. After verdict for the 
judgment was arreſted, becauſe the action does _ 
if 


plainti 
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lie arainſt the diſendant as afſirnee for a breach in the life-time of 
the aſſignor, and this breach being aſſigned for a default of re- 
paration of the fence, as well in the life time of the aſſignor, 
as in the time of the defendant ſince his death, and entire da- 
mages given, the plaintiff cannot have judgment, Lutw. 360. 
363. Trin. 12 W. 3. Britton v. Vaux. | 


Fol 522 (M) In what Cafes it lies againſt an Aſſignee, 


oro. C. 221, { 1. IF A. demiſes to B. ſeveral parcels of land, and the ee 
_ a 8. covenants for him and hrs afjigns to repair &c, and after 
King, 5. C. the leſſee aſſigns to D. all his e/late, in parcel of the land demiſed, 
exception and after D. does not repair that to him aſſigned, the leſſor 
was taken, may have an action of covenant againſt 1). the aſſignee. Tr, 


he de- 7. . —— 

oe be. 7 Car. B. R. between Conbam and King adjudged per Curiam, 

ing alli nee this being moved in Arreſt of Judgment. ] | 

of parcel | 

only of the thing demiſed, he is not chargeable with this covenant any more than the aſſignee of 

[ 12 3 parcel ſhall be charged in debt for the rent; ſed non allocatur ; for this covenant is 
4 J dividable, and follows the land with which the defendant as aſſignee is chargeable 

by common law, or by the Stat. 32 H. 8. and judgment for the plainuff.— Jo. 245. pl. 3. 

Conan v. Kemile, S. C. adjudged. 


2. If a man leaſes for years, and the Iſſee covenants to make 
reparations and other covenants, and aſſigns his term over, 
the aſſignee ſhall be bound to thoſe covenants; for they run 
with the land, Br. Deputy, pl. 16. cites 25 H. 8. | 

3. J. S. leſſee covenanted to repair, and afterwards aſſigned his 
term to I, R. whom the leſſer accepted for his tenant, and reco- 
vered the rent of him. . R. ſuffered the houſe to be burnt 

down, Though by acceptance of the rent of W. R. after the 
aſſignment to him, the leſſor is barred of his action of deht 
for rent againſt J. S. yet adjudged upon demurrer that cove- 
nant well lies againſt him. Brownl. 20, 21. Hill. 8 Jac. Fiſher 
v. Ameers. 
Sc. cited 4. Covenant by grantee of the reverſion lies againſi the leſſee 
. 878. after aſſignment of the term, though no notice nor acceptance of 
the rent Jas been pleaded, where there is an expreſs covenant 
for payment of the rent; per Cur, 3 Lev. 233, Trin. 1 Jac, 2, 
C. B. Edwards v. Morgan. 

5. Covenant will not lie againft one merely as affignee of the 
land. 1 Salk, 198. pl. 4. Hill. 9 W. 3. B. R. in Caſe of 
Brewſter v. Kidgel, cites Hard. 87. pl. 5. 

6. Leſſee covenants to rebuild and finiſh a houſe within 
ſuch a time; the time expires; the houſe not rebuilt. Leſſce 
aſſigns, Per Holt Ch. J. The aſſignee is not liable for breach 
before aſſignment ; but if the leſſee had aſſigned before the term 
expired, the aſſignee would be bound, 1 Salk, 199. Paſch. 
12 W. 3. B. R. Greſcot v. Green, 


(N) Ia 
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(N) In what Caſes it ought to be brought 
againſt. the Aſſignee ; and in what Caſes againſt 
the A//ignor. 


[i. IF a man leaſes for years, rendering rent, and the lies. c. cited 
covenants for him and his gusto repair the houſe during 2 
the term, and after the e ofſizns over the term, and the Ir v. Goon- 
accepts the r.nt from the aſ/t;nee, and after the covenant is broke, cxrars. 
notwithſtanding the acceptance of the rent from the aſſignee, Rs - 
et an action of covenant lies againſt the firſt leſſee, for the [ary — 
lecke hath covenanted expteſsly for him and his aſſigns, and the plaintiff 
this perſonal covenant cannot be transferred by the acceptance of _ demure 
the rent. MI. 16 Ja. B. R. between * entrice and Goadeheap + Cro. J. 
adjudged ; and the ſame term between + Bernard and Godſhall gog. pl. 8. 
adjudged. H. 16 Ja. B. R. between Sir J. | Brett and Cum- * — 4 
judged. 
berland adjudged upon demurrer. P. 16 Car. B. R. be- f cre. J. 
tween Norton || and Ackland adjudged upon demurrer. Intra- 32. pl. 7. 


non-payment of rent. P. 20 Car. B. between Crafts and Tailer pended 


adjudged upon demurrer, where the breach was for non-pay- — 
ment of rent. Intratur Hill. 19 Car. Rot. Barnard.] and after 
much argu- 


ment was at length reſolved, that he was chargeable with the breach of this covenant, ] 
and that the afſignce of the reverſion ſhould have the action, by the Statute 32 H. 8. U 413 

for it is a covenant in fait, and by the expreſs words runs along with the land; and notwithſtand- 
ing the aſſignme t, the covenantor and his executors are always chargeable, ſo that neither by the 
aſſignment over of his eſtate, nor by any act he can do, can he diſcharge himſelf or his executors, 
who are chargeable by the act ot their tcitator, having aſſets as long as the leſſor continues the 
reverſion in nim; for the executors are not chargeable by reaſon of the privity of contract, but by 
reaſon of the covenant itſelf, and by the expreſs words of th Statute of 32 H. 8. Such remedy as 
the leſſor might have had againit the I-{T-e or his executors, ſuch remedy the aſſignee ſhall have 
againſt them, it being a covenant in fait, which runs with the land; but otherwiſe it is of a coves 
vant in law, which is only created by the law, or of a rent, which is created by reaſon of the 
contract, and is by reaſon of the profis of the land, wherein none is longer charged with them 
than the privity of the eſtate continues with them, and this covenant may charge the aſſignee who 
has the eſtate, and the leſſee and his executors who made the covenant, all at one and the ſelf 
ſame time, but execution ſhall only be againſt one of them; for it he fue an action againſt the one, 
and after againſt the other, as he well may do, if he take ſeveral executions, he who is laſt taken 
in execution ſhall have an audita querela ; wheretore it was adjudged for the plaintiff, — Roll. 
Rep. 359. pl. 11. S. C. and it was held by Coke, Doderidge, and Haughton, that the aſhgnee 
ſhould have advantage of this covenant at the common law, becauſe it is a covenant for reparation 
of the thing leaſed. = — 2 Roll. Rep. 63, 64. S. C. adjudged for the plaintiff. — Poph. 136, 127. 
S. C. adjor natur. —— Godb. 276. pl. 291. S. C. adjornatur.—8. C. cited Cro. C. 188. in pl. 8. 
e bid. 580. pl. g. cites S. C. S. C. cited per Cur, Saund, 249, 241. which fee at 


3. 
Cro. C. 380. pl. 3. S. C. adjudged that the action well lay, 


2. If a leſſee covenants, that he and his aſſigns will repair See the 
the houſe demiſed, and the /eſ/ee grants over hrs term, and the Je of 
aſhgnee does not repair it, an action of covenant lies either Brett v. 
againſt the aſſignee at common law, becauſe this covenant Cumbere 
runs with the land, or it lies againſt the leſſee at the election 3 


of the leſſor. 25 H. 8. Brook Covenant 32. Q _ 
2. Q. 


1 Salk. 81. 
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S. C. eited 3. Q. Eliz. made a leaſe for years, rendering rent, and 
mw Show. leflee covenanted to pay it. The queen died, and the rever- 
_ ſion deſcended to K. James; after which the leſſee aſſigned 
over his term, The aſſignee paid the rent to the king, and 
afterwards the king granted the reverſion by his letters pa- 
tents, and the patentee accepted the rent of the aſſignee, and 
after brought covenant againſt the executors of the rt leſſee; 
and adjudged maintainable, Saund. 247, 241, per Cur. cites 
Cro. J. 521, 522. 16 Jac. “* Brett v. Cumberland, and ſays, 
that this muſt neceſſarily be by reaſon of the privity of con- 
tract transferred by force of the Statute 32 H. cap. 34. for 
there was no privity of eſtate between them; becaule the firſt 
Ice had ffi ned his term before the grant of the reverſion to the 
patentee, which prove that by the ſtatute the privity of con- 
tract is transferred. 
4. If Je for years Mus ever his term, the leſſor having 
notice thereef, and he accepts the rent from the ¶ſig nee, he cannot 
demand the rent of the leſſee afterwards, yet he may ſue other cove- 
nants contained in the leaſe againſt him, as for reparations 
or the like; per Jerman J. Sty. 300. Mich. 1651. Whit- 
way v. Pinſent. 
5. A diverſity was obſerved between debt for rent and covenant 
for rent ; for it the leſſee ¶ſians over, and after leſſor accepts the 
Ma nee for his tenant, he cannot afterwards maintain the debt 
tor rent againſt the firſt leſſee, but he can maintain covenant 
againſt him; and one MipDLEHAM's CASE in 13 Car, 1. was 
cited by the Chief Juſtice, and it was alſo now agreed, that 
if e offigns his term, and after IM ens his reverſion, and 
the «fſtznee of the reverſion accepts the rent of the aſſignee of the 
term, yet he may have covenant againſt the firſt leſſee. Sid. 
402. in pl. 8. Hill. 20& 21 Car. 2, B. R. 1 
6. Though upon an expreſs covenant for * of rent 
covenant lies againſt the leſſee for rent arrear after his aſſign- 
ment, yet it ſeems that ſuch action ſies not againſt leſſee an 4 
covenant in law, as upon (yielding and paying) after afjt2n- 
ment; nota, Sid. 447. pl. 9. Paſch. 22 Car. 2. B. R. Anon. 
7. If a man covenants to pay rent, and after afſizns, the Iſſr 
may upon this covenant charge the party, or his executors, or the 
L 414 J affignee, at his election; and /o it is if there be 20 offignments, 
for the party and his executors are always liable upon the deed 
to the covenant; dictum fuit. Freem. Rep. 337. pl. 417. 
Trin. 1673. in B. R. Anon, 

8. If the ignee breaks the covenant he may be charged, or 
the leſſee, or his executors; but if an gu, u over, and 
the ſecond aſignee breaks the covenant, the firſt aſſignee cannot be 
charged, but the ſecond aſſignee that broke the covenant, or 
the leſſee, or his executors may; per Hale Ch. J. Freem. Rep. 
338. pl. 417. Trin. 1673. in B. R. Anon, 

9. A leaſe is made for years 1 E. G. reſerving rent. G. 
pl. 2. Pit- enters, and dies paſſiſſed; S. his executor, 4th June 1658, Mens 


cher v. 10 P. and P. the 4th June 1689, Mans te J. AM. and for half 
Torey S. C. a year's 
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a yeat's rent due on the 1ſt of January 1689, covenant was and judg- 
brought againſt P. The ſole queſtion was, if natice of the aſ- my in 
fignment ſhould be given to the plaintiff, and adjudged main 745 


; f Si. verſed in 
tainable by 3 Juſtices, contra Ventris. But this judgment B. R. and 


was afterwards reverſed in B, R. upon the matter in law, viz. the Court 


that notice of the aſſignment to the plaintiff was not neceſ- — =_ 
ſary; for by the aſſignment the privity of eſtate was gone, no privay 


and there was nothing to ſupport the action againſt the de- of eltate or 


fendant, he being only aſſignee, 2 Vent. 234. Mich. 2 W. — 
& M. in C. B. and 4 W. & M. in B. R. Tovey v. Pitcher. plain if and 


defendant, 
and theſe failing the plaintiff's action muſt fail likewiſe, becauſe that muſt be founded either upon 
the one or the other; and as to an objection that it might be aſſigned to a beggar, the Court an- 
ſwered, that it was the leſſor's own fault ana folly to take the firſt aſſignee for his tenant, and that 
the leſſor was not without remedy ; for that he might bring covenant againſt the leſſee's executors, 
or he might dittrain on the land. Show. 349. S. C. in B. R. and judgment in C. B. reverſed. 
——4 Nod. 71. S. C. in B. R. and that judgment in C. B. reverſed, -— Carth. 177. S. C ad- 
Judged in C. B. but reverſed in B. R. ——12 Mod. 2. S. C. and judgment in C. B. reverſed, 
and nil dictum as to point of notice. Comb. 192. Richards v. Turvey S. C. and by Holt 
Ch. J. aſſignment by aſſignee diſcharges him ; becauſe he was only chargeable as having the land; 
and there is no more reaſon for his giving notice to the leſſor of his aſſignment over, than of the 
aJignnient to him by the leſſee, and judgment in C. B. was reverſed, — S. C. cited Lord 
Raym. Rep. 368. and Holt Ch. J. ſaid, that that judgment of C. B. was reverſed in B. R. by the 


opinion of the whole Court, which reverſal was grounded upon the reaſon of Walker's Cais 
3 Rep. 23 &c. 


10. Executor of a term afſirns it over, The aſſtznee offigns it 
oder to another, The executor itil] liable; but it ſeems that 
the executor's aſſignee is diſcharged on his afligning it over. 


4 Mod. 76. Hill, 3 & 4 W. & NM. in B. R. in Cale of Pitcher 
v. Tovey. 


(N. 2) Againſt whom. By Agreement to the 
Eſtate. 


1. A Feoffment was made by deed with divers covenants, Rell Rep. 
One of the fe offees ſealed the deed, but the other did not, > 

but he occupied and ſurvived, Adjudged that he ſhall be bound but cites 

by the covenants and ſeal of his companion, D. 13. b. pl. 66, ©? leaſe 


; x a . to one for 
Cites 38 E. 3. to which Shelly agreed. lite, re- 

| mainder to 
another, and that leſſee for life only ſcaled the counterpart, yet if he in remainder after the death 
of leſſee for life agrees to the eſtate, he ſhall be ſubject to the covenants. ——$ C. cited 


Arg. 3 1 163. cites S. C. and Ibid. 164. cited by Coke Ch. ]. ————— Co. Lit, 230. b. 
231.4, S. P. | 


(N. 3) Lies againſt whom. Grantee. On Cove- [ 415 ] 
nants by the Grantor, Feoffor, or Leſſor. 


TJ ESSOR for years covenamted in the leaſe that at the end of 
the term he would make a new leaſe to the leſſee or his 
aſſignees, and after granted over his rever/ion, and at the end of 
the term the leſſor brought covenant againſt the grantee, Cited by 
awdy as a caſe which he remembered lately adjudged in 


— > A gr 


415 Covenant, 


C. B. and to this all the Juſtices and Serjeants agreed. Mo. 
159. in pl, 300. Hill. 26 Eliz. 


(O) What will extinguiſh a Covenant. 


| There is uo 1. IF a man covenants with tenant for life of an houſe to find 4 


nog. = chaplain to ſing &c, in the houſe every Saturday during the 


and this life of the covenantee, if the covenantee ſurrenders to the leſſor 
6m fg the houſe, and re-takes an eſtate for years, yet the covenant re- 
printed tor 2 

6 H. 4. 1. mains. 6 H. 4. 3.] 

A. pl. 5 ' : : i 

S. P. by Hankford, that the covenant is not extinct, but is a thing executory between them, and 
hes in privity by way of action, though the other has the houſe, 


2. The ſame law if he had granted the houſe over, and he had 
not retcok an eſtate. 6 H. 4. 3. (Quzre this, for after the grant, 
how is it lawful for the chaplain to come into the houſe 
without a treſpaſs ?)] | | 


® See tit. 3. A covenant in law is abridged by an expreſs covenant, though 
1 it be in the affirmative, D. 19. b. Marg. pl. 115. cites 4 Rep. 
( ) 8. and 31 H. 8. 4. pl. 2. that * reſervation to the leſſor ex- 


cludes the generality of the law, and that the heir ſhall not 
have the rent, 

4. It was ſaid by Manwood Ch. B. that by the recovery of 
the damages the 72 ſhould be excuſed for ever after, fer making 
of reparations ; ſo as if he ſuffer the houſes for want of repa- 
rations to decay, that no action ſhall thereupon after be 
brought for the ſame, but that the covenant is extinct. 3 Le. 
51. pl. 72. Trin. 15 Eliz. C. B. Anon. 

See tit. 5. Acollateral covenant in a leaſe to do a thing upon other 

Condition land not leaſed is not gone by leſſor's entry into the land 

[4 _ * leaſed. Mo. 402. pl. 534. Paſch. 37 Eliz. Carill v. Read. 

notes there. 6. If a man by deed doth covenant te build a houſe or make 
an eſtate, and before the covenant broken the covenantee relea/es to 
him all actions, ſuits and quarrels, this does not diſcharge the 
covenant itſelf, becauſe at the time of the releaſe nihil fuit 

debitum, there was no debt or duty, or cauſe of action in 
being; but in that caſe a releaſe of all covenants is a good dit- 
charge of the covenant before it be broken, Co. Litt. 292. b. 
7. If an fate be created, and a covenant in law annexed to it, 
the covenant ſhall ceaſe if the eflate ceaſes ; but if an expreſs cove- 
nant is annexed, and the covenantor does not perform it, action 
lies for not performing it, though the e/tate be avoided; agreed 
Arg. 2 Brownl, 159. Paſch. 10 Jac, C. B. 

415 ] 8. Where an eſtate is determinable and relative covenants are in 
the ſame deed, there when the eſtate determines the covenants are 
gone; but if eſtate paſs, the covenants may be good enough; 
as where a charter of feoff ment is made with a letter of attorney 
to make livery, and a covenant to quietly enjoy from henceforth, if 
the party be diſturbed before livery the covenant is broken 3 Arg. 

Treeim. 


Covenant. 
Freem. Rep. 175. in pl. 187. Mich. 1674. Done v. Dr. 


Barebone. 

9. A. covenants with B. to pay a rent to theuſe of C. though 
the covenant (being collateral) is not transferred by the Statute 
of Uſes with the remedies incident by law to the grant, yet 
the covenant is not diſcharged ; and judgment accordingly, 
Mod. 223. pl. 12. Mich. 28 Car. 2. C. B. Boſcowen v. 
Crooke, 

10. A covenant however good in its creation may be ex- 
tinguiſhed afterwards by the death of the covenantor to whim the 
coverantee was heir ; agreed by all the judges of C. B. 
Comyns's Rep. 333. Mich, 6 Geo. 1. Madge v. Mudge. 

11, A. covenants on his marriage to lay out 3000 l. in the pur- 
chaſe of land, and to ſettle it on A. in tail, remainder to 6, A. 
purchaſes the manor of D. with this 30001, and never ſettles it, 


Lut ſuffers a recovery thereof; as the covenant was a lien on 


the land, fo the recovery ſuffered of it, diſcharges the lien, and 
bars B. of the benefit of the covenant, and of the remainder. 
Reſolved without difficulty. 3 Wms's. Rep. 171. Hill. 1732. 
in Caſe of Sir Sam. Marwood v. T urner, 

12, If leſſee covenants to repair he is bound to do it, though 
the houſe is burnt down, Comyns's Rep. 627. pl 268. Hill, 12 
Geo. 2, Cheſterfield (Earl of) v. Bolton (Duke of). 


(P) What an Extinguiſhment, though the 
Leaſe continues. 


1. BY recovery of damages in action of covenant for nen- 
reparation, the leſſee thall be excuſed for ever after 
from making reparations, ſo as if he ſuffer the houſes for 
want of reparation to decay, no action ſhall hereupon be 
brought for the ſame, but the covenant is extinct; per Man 
wood. 3 Le. 51. in pl. 72. Trin. 15 Eliz. C. B. 
2. The Prior of N. made a leaſe for life by indenture, by 
which leſſee covenanted to find victuals for the cellerer at all times 
when the cellerer came thither to hold Court; the prior was 
diſſolved, and the poſſeſſions given to the dean and chapter 
newly erected, it was held, that /-/re ſhould perform the cove- 
nant to him that ſupplied the office of cellerer, viz, the fletward, 
4 Le. 187. M. 17 & 18 Eliz. B. R. Anon. | 
3. A, leaſed a mill to B, and A. covenanted to find eight 
men to grind in the mill every day, and that if A, failed therein, 
B. ſhould retain ſo much out of his rent. B. pied down the 
corn mill and made it a horſe mill, Per tot, Cur. By the altera- 
tion A, is diſcharged of his covenant and the converſion is 
waſte, though for the leſſor's advantage. Cro. J. 182. Trin. 
5 Jac, B. R. City of London v. Grahme, 
4. Debt on bond condition to perform covenants in a leaſe; 
defendant pleads, that after and before the original purchaſed, 


416 


2 Mod, 138, 
Cook v. 
Herle, S. C, 
adjudged, 


the leaſe was cancelled by conſent of plaintiff and defendant. 


Vo VI, Ii Per 


t 


417* Covenant, 
Per Coke Ch. J. held clearly, the plea is not good without 


averment, that no covenant was brcke before the cancelling 
the indenture. 2 Brownl. 167. Paſch. 10 Jac, C. B. Anon. 


(Q) Continuing Covenant, though the Leaſe 
Ke. is determined or ſurrendered. 


I. IT a par ſon leaſes his glebe for years, and after reſigns, by 
which the leaſe is void, yet action of covenant lies 
againſt him; quod nota, Br. Covenant. pl. 42. cites 12 Hl. 
F T B. held certain land for term of 10 years of A. It is cove- 
nanted between A. and B. that if B. pay lool. to A. within the 
ſaid 10 years, that then he ſhall be ſeiſed to the uſe of B. in fee, 
and B. ſurrendered his term to A. and after paid him 1001. 
within the 10 years; there B. ſhall have fee; for the years are 
certain; contra where it is covenanied that if he pays 1001, within 
the term aforeſaid, and he ſurrenders and pays the 100]. this is 
not good; for there the term is determined, but in the other 
caſe the 10 years remain notwithitanding the ſurrender. Br. 
Expoſition pl. 44. cites 35 H. 8. | | 
Oro. Eliz. 3. By the Statute 13 Elix. [cap. 20.] of leaſes it is enacted, 
—— 8 that if a parſon is non-reſident on his living for the ſpace of 
low's Caſe 85 days, all leaſes made by him, and all obligations and 
S. F. held covenants &c. for enjoining it ſhall be void. It was adjudged 
* that where a par ſon made a leaſe for years, in which were divers 
covenants on the leſſee's part, and afterwards the leaſe became 
void for non- reſidency & c. that for a covenant broke before, an 
action of covenant did lie. Cro. E. 78. in pl. 37. Arg. cites 
20 Eliz. Walls v. Cox. 
Le. 179. 4. In covenant the caſe was, tenant for life leaſed for years, 
p- 254 and the leſſee by indenture granted bargained and fold all his 
Langley, Eſtate, to have &c, in tam amplis modo & forma as he ought 
S. C. here is to hold it; this implies no warranty, being the words of the 
not any leſſee for years of a tenant for life, but determines with the 
for the? * eſtate on the death of tenant for life. Cro. E. 157. pl. 42. 
plaintiff i: Mich. 31 & 32 Eliz. B. R. Landydale v. Cheney. 


not leſſee 

but aſſignee to whom this warranty in law cannot extend; but admit that the warranty extends 
_——— yet it determined with the eſtate of the tenant for life, and ſo the covenant ended 
* cltate, 


Le. 179.in F. If tenant in tail makes a leaſe for years and dies without 

Pr 254.85. P. i ſue, the covenant determines with the eſtate ; Arg. And of 
that opinion was the Court, Cro. E. 157. in pl. 42. Mich. 31 
& 32 Eliz. B. R. ä 

ww 3 73. 6. Leſſee for years of a diſſeiſor covenants to leave the &c. 

1 in good repair, and yield them up to the liſſar. Leſſor brings 

thought the Covenant and leſſee pleads, that A. was ſeiſed in fee till by 

leſſce dif= the plaintiff diſſeiſed, and afterwards A. re- entered who in- 


1 feoffed J. 8. who is yet ſeiſed &c. and upon demurrer — 
judge 


Covenant. +417 


Judged a good bar, Cro. E. 656. pl. 21. Hill. 47 Eliz. B. R. 2 he 
Andrews v. Needham. bs ac 
obligation is diſcharged, and cites 20 H. 6, and 45 E. 3. 8 


7. A. leaſes to B. for 10 years, and covenants at the end of 
the term to leave four acres of the land fatlowed and plowed, and 
in the leaſe was a proviſo that if B. miſlike his bargain, that on 
a year's warning B. may ſurren er his e/ta'e; B. atterwards ſur- 
rendered accordingly, The acceptance of the furrender is no 
diſpenſation of the covenant, but otherwiſe if the proviſo had [ 418 ] 
been in the end of 10 years; for then if the leſſor accepts the 
ſurrender before the 10 years expires, it is impoſſible for 
on leſſee to perform the covenant, Noy. 118. Auſtin v. 

oyle. | 

8. An action was brought upon an expreſs covenant in a 3 Brownl, 
voidable leaſe, adjudged that the action would lie though the 24 158, 
leaſe was void, and Coke Ch. J. ſaid, that if the action thould judged.— 


not lie, a great miſchief might happen; for a dean might as = 136. 
aller v. 


to-day make a leaſe to A. and keep it ſecret, and to-morrow ,, De 
. . an 
make another to B. and covenant to enjoy, and fo avoid the ge. of 


ſecond leaſe. Brownl. 21. Trin. 9 Jac. Walter v. the Dean 8 
„C. an 


&c. of Norwich. | there a ih 


fer-nce is 


taken, when an eſtate is created in tohich is implied a covenant in law, there if the eſtate be void the 
covenant is void alſo; but when there is an expreſs covenant in deed it is otherwiſe, though the 

_ eſtate be void or voidable. An expreſs covenant depending on the nature of the conveyance 
end which is only auxiliary, and goes along with the eſtate, is void, if the conveyance is void. 
Arg. Ch. Prec. 476. Mich, 1717. in Caſe of Furſaker v. Robinſon. 


9. If a covenant depends on the intereſt of a leaſe, as a cove- * (A) pl. 
nant te repair the thing demiſed, or to pay rent, thele covenants 2 
are void if the leaſe is void, becauſe they immediately depend miſtake, 
on the leaſe; but where the covenant is for a collateral thing, 
as a covenant that the leſſor is owner at the time of the leate, 
or the leſſee ſhall enjoy it, or ſhall be diſcharged and ſaved 
harmleſs, theſe covenants being collateral to the leaſe and in- 
tereſt are good though the leale is void; per Haughton Ser- 
jeant. Arg. Ow. 136. Paſch. 10 Jac, in Cale of Waller v. 

Dean &c, of Norwich. 

10. A. poſſeſſed of a term for vears grants ſo much of the term Lev. 45. 
as ſhall be unexpired at his death; the grantee a{ſigns and cave- — 
nants that the afſiznee ſhall enjoy again/t all perſons, and the and obliga- 
plaintiff aſſigns a breach and iſſue upon it, and verdict for _ — 
the plaintiff; it was moved in arreſt of judgment that the 2 = 
action did not lic, becauſe the original grant being void for tion ofa 
the uncertainty, the covenants are void alſo, becauſe the — 
bond depends on the covenants and the covenants depend on — — fo 
the leaſe. But it was anſwered, that the term is not well al-_path void; 
ſigned, but that here is a covenant that ſtands diſtinct by „ 
itſelt, and if there be not any covenant, then the obligation — 1 
is ſingle; adjudged for the defendant. Raym. 27. Mich. 13 fays be 
Car. B. R. Capenhurſt v. Capenhurſt. heard) _ 
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418 Covenant. 


the defendante——— Keb. 130. pl. 54. 164. pl. 118. 183. pl. 155. adjudged for the defendant, 


S. C. cited 1 Salk. 199. Arg. Et hoc fuit conceſſum, per Holt Ch. J. becauſc that was a 
relative and dependant covenant, and if there be no eſtate granted the covenant fails. S. C. 
cited Ld. Raym. Rep. 388. But per Cur. the covenant in this caſe was that the covenantee ſhould 
enjoy the term which was impoſſible, where no term paſſed by the deed. 


— 


Ls. Raym. 12. Where there is a covenant and a bond to perform it, and it 
2 33 refers to an eſtate and is to wait upon it, if there be no eſtate 
cordingly granted, as where there is a bargain and ſale but not inrolled, 
and ſoa the covenant fails. As where the deed was by the words 


|: 25mg grant, bargain, and fe!l &c. to the plaintiff, and the deed 


affirmed. Was not inrolled. But where a covenant is diſtinct, ſeparate 
* Ow. 136. and 7 mndependant, it is not material whether any eſtate paſſed, 


ox and the plaintiff need not ſhew it, nor ſay 1 defendens 
of Norwich, Concefſit. But the beſt way is to declare quod cum teſtatum 


exit &c, and judgment accordingly. 1 Salk. 199. pl. 5. 
Mich, 10 W. 3. B. R. Northcote v. Underhill, 


40 ] (R) Diſpenſed withall by becoming afterwards 
Unlawful. 


A lezſe for 1. IF a parſon has a term with condition not to alien, and 


e then comes the /tatute againſt keeping a farm, yet it 


clergyman ſeems the condition is good, Arg. 2 Brownl. 142. in Caſe 
before 2x of Portington v. Rogers, cites [D. 28. b. pl. 189.] 28 H. 8. 
8. w » 2. 

covenanted Leoman's Caſe, 

not to alien 
without licence, and then the 21 H. 8, was made, which prohibited any clergyman to hold any 
land in farm, whereupon the clergyman aſig ned without licence, and the covenant was held not 
to be broken, becauſe 1 H. 8. 13. made it unlawful for him to hold it. 12 Mod. 169. per Holt 
Ch. J. in dehvering the opinion of the Court, Hill. g. W. 3. cites D. 27.— Though the Statute 
counlerraili a licence, becauſe every man is privy to it {which they would not agree) yet it was 
{aid Hat this ſtatute ouzlit to be alledged, it being erudition that where a ſtatute licences a thing * 
ought to be pl aded by thoſe that will take advantage of it. D. 27. b. pl. 178. Hill. 28 H. 8. 
Abbot of Weſuninſter v. Leman. 


—— tary 2. A. had eſtate in the lands of B. and before the Statute 
— 32 H. 8. en bling tenant in tail to make leaſes for 21 years or 
only on three lives; A, was bound in a recognixance to B. not to alien &c. 
+ erat Wag but for the term of his own life. It was held by Bromley, 
otro, Portman, and Harris Serjeants, that A. could not leaſe for 
was not 21 years without forfeiture notwithſtanding the ſtatute ; but 
2 a- if he leaſed for 21 years or three lives, they thought that re- 
bens Pep Mainder-man could not avoid the leaſe after A's. death with- 
Holt Ch. J. out iſſue, nor the donor neither, though in the ſtatute were 
— _ no words of the donor or remainder- man. D. 48. b. Paſch. 
W. z. ces 33 H. 8. pl. 5. E. of Bridgewater's Cale. 


C. in 
Caſe of Brewſter v. Kidgell. 


3. Covenant upon a charter-party for freight was dated roth 
of February, then comes an act of parliament, and ſays that 


all French goods imported after the gth of March following ſhall 
be 
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be forfeited, ond prohibited the importing; and this agreement 


was for the freight of the French goods, and this was pleaded 


in bar, to which the plaintiff demurred, and the Court in- 
clined for the plaintiff, net being a thing that was malum in 
>: the Court ſeemed ſtrongly for the plaintiff; ſed quære. 
Skin, 161, pl. 9. Hill. 35 & 36 Car, 2. B. R. Dean v. 
Tracy. | 

4. Covenant pon a charter-party for the freight of a ſhip, See pl. g. 
the defendant pleaded, that the ſhip was loaded with French goods ayes "26 
prohibited by law, to be imported, and ujon a demurrer the 9 
plaintiff had judgment; for the Court were all of opinion, 
that if the thing to be done was law ful at the time when the 
defendant entered into the covenant, though it was after- 
wards prohibited by act of parliament, yet the covenant is 
binding. 3 Mod. 39. Hill. 35 Car. 2. B. R. Braſon v. Deane. 

. Where H. covenants not to de an act or thing which was 12 Mod. 

lawful to do, and an a of parliament comes after and compels 169. S. C. 


him to do it, the ſtatute repeals the covenant, I Salk. 198. —— ch. 
Hill. 9 W. 3. B R. in delivers 
6. So if H. covenants to do a thing which is lawful, and ing the 
an act of parliament comes in and hinders him from doing it, 22 
the covenant is repealed, Ibid, —— 
But if a man covenants not to do a thing which then 467. 5. C. 


was unlawful, and an a, comes and makes it lawful to do it, oo ch. J. 


ſuch act of parliament does not repeal the covenant. Per “ 420 
Holt. 1 Salk. 198. pl. 4. Hill. 9 W. 3. B. R. Brewſter v. 
Kitchell. | 

8. But if a man covenants % de a thing which was not 
lawful before, and an act makes it lawful, that act does not re- 
peal the covenant, 12 Mod. 169, Hill, 9 W, 3. per Holt 
Ch. J. in delivering his opinion of the Court in the Caſe of 
Brewſter v. Kidgell, 


(S) What is a Covenant; and what a Condi. 
tional Leaſe &c, 


I. ] EASE of a houſe for life by indenture, provided always, Ibid. Marg. 
that if the leſſee die within 60 years then next enſuing, cites | 

that then his executors and aſſigns ſhall have and enjoy the * 2 

land, as in right of the leſſee, until the 60 years are expired; pl. 4. and 


the Court thought that this was not a leaſe but only a cove- Bendl. cap. 


nant. Dy. 150. a. pl. 83. Irin, 3 & 4 P. & M. Parker v. — > 
Gravenor. | it] that the 
opinion of 


the Court was that no leaſe for years was held by this proviſo ; becauſe nothing of ſaid term was 
* in fact to the leſſee for E. life, in his life as remainder to him and his executors for 
years, | 


2. Leſſee covenanted that it ſhould be lawful for the Ihr to cut 
the timber trees, and the /efſor covenanted that it fſhoula be lawful 


far the leſſee to take underwood, provided, and the Iſee covenanted, 


Ii 3 that 


agreed by 


Covenant. 


that he would not cut timber trees. This proviſo was adjudged 
a covenant and not a condition, becaule the intent appears to 
be only to abridge the generality of the covenant, precedent 
to which it is adjoined, Mo. 707. pl, 987. cited per Cur. as 
Paich. 16 Eliz Hannington v. Holland. 


3. Arbitrators award that A, ſhall have the lands, yielding 


and paying 101. per ann, In this caſe it is not a condition; 
for it is not uit to the land by the owner it ſelf but by a ranger, 
viz. the arbitrator, 3 Le. 58. Mich, 17 Eliz. B. R. Treſham 
v. Robins, 

4. A recoveror made a leafe far years, proviſo that if the Ie 
dies within the term, his executors ſhall pay the rent to him who 
ſuffered the recovery, this was adjudged a covenant. Mo, 
707- pl. 987. cited per Cur. as Mich. 28 & 29 Eliz. Pott's 

ale. 

5. A recital in an indenture, that before the indenture the 
parties were agreed to do ſo or fo, this was a covenant, as 1 
ay, whereas it was agreed to pay 201, For now the indenture 
itlelf confirms the agreement and intent precedent, though 
it be relative to the former act in pais, when it is declared b 
deed it is now a covenant by the indenture; per Hale Ch, ]. 
and judgment accordingly, 3 Keb. 465. pl. 47. Paſch. 27 
Car. 2. B. R. Barefoot v. Freſwell. 

Or Non- 6. A power to dig up trees making up the hedges is not a con- 
payment of dition, but covenant lies for not repairing the hedge, 2 Show, 


— 202. pl. 209. Paſch, 34 Car. 2, Anon, 


214. per 
Fleming 


2 1 T) That Vendor &c. has a lawful Eſtate &c. 
notwithſtanding any Act done. And Plead- 
Ings. 5 


And. 124, 1. COOVENANT that the lands are of the value of 10001, 
as - - per ann, and jo ſhall continue notwithflanding any att 
S. C.&5P. done, or to be done by him; adjudged that the words (notwith- 
all the jui= ſtanding any act) extends as well to the time of the covenant 
tices, and ſo made as to the time future, and though they were not then 
Judgment of that value, the covenant was not broken except ſome act 
agunt the done by him was the cauſe of it. Cro. E. 43. pl. 4. Mich, 
Platin. 27 & 28 Eliz. C. B. Rich v. Rich. | | 
: 2. The er covenanted, that he had lawful right and e/late 

61. a. to leaſe the lands &c. and in covenant brought by the leſſee, 
Bradſhaw's the breach aſſigned was, that the leſſor had not a lawful right and 
Caſe, S. C. NN 

eſtate to make a leaſe. and ſo had broke his covenant; adjudged 
— jenk. that the covenant being general the breach may be affigned 
395- El. 79. as general, and it lies not in the plaintiff's notice who has the 
cordingly; Tightful eſtate, but the defendant ought ie have maintained that 
for what he was ſeiſed in fee and had a good eſtate to demiſe ; and then the 
power be — ought to ſhew a ſpecial title in ſome other; but prima 


— — facie the count is good, the covenant being general, to aſſign 


gener a 


; 
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a general breach; therefore the judgment was affirmed, Cro, ledge of the 
J. 304+ pl. 6. Trin. 10 Jac. B. R. Salman v. Bradſhaw, — 
8 the cove- 
nantee. 2 Show. 460. S. C. cited per Cur. and ſaid, that it has always been allowed and 
agreed ſor good and ſound law. and S. P. held accordingly. Ibid. pl. 427. Hill. 1 & 2 Jac. 2. 


B. R. Lancaſhire v. Glover. S. C. cited Ibid. 473. Arg. 


3. A. and B. were jointenants for years of a mill; A. aſ- Tele. 178. 
ſigns all his intereſt to C. without the aſſent of B. and dies. _— -_ 
B. after, by indenture, vecites the leaſe, and that it came to him — 
by ſurvivorſhip, and grants the reſidue of the term ta J. S. and in error. 
covenants that J. S. ſhall quietly enjoy notwithſtanding any 2 
act done by him. C. ejects J. S. and adjudged that the words S. FP. ted 


(for any act done by him) did not N general covenant per Harvey 


to J. S. Cited per Yelverton J. Litt. R. Mich, 4 Car. C. B. J 48 
as the Caſe of Johnſon v Proctor. hy 
Earsfield's Cale. 


4. A, ſells to B. and covenants only againſt him, and all Note rt, 
claiming by, from, or under him. B. ſecured the purchaſe 3 


money, but before payment the land was evided, but not by a „%. of the 
title under A. but by a title paramount, B. ſued to he relieved purchaſe 


againſt payment, ſeeing the land was loſt, and was relieved 2 

by the Lord Chancellor. Ex Relatione Churchill. 2 Ch. * _ 

Caſes 19. 1679. Anon. — 
to exten 


againſt all incumbrances, not only ſpecial ones, it could not be admitted. 2dly, The afhrmative 
covenant 1s negative to what 1s not 1 and all one as if expreſsly declared that the vendor 
was not to warrant but againſt himſelt, and the vendee to pay, becauſe ſecurity abſolute without. 
34ly, Quære, If this may not be made uſe of to a general inconvenience, if the vendee, having 
all the writings and purchaſe deeds, is weary of the bargain, or on other reſpcQs lets up a title 
to a ſtranger by colluſion ? Nota, in many caſes it may eaſily be done &c, Ibid. 20. 


(U) Covenant that he has full Power &c. to [ 422 ] 


convey &c. 


I, A Makes a leaſe by indenture to B. for 21 years, if C. B. need no: 
* ſo long lives; . is dead at the time; this leaſe is ve _— 
abſolute. A. covenants by this indenture with B. that A. the com- 
has full power to demiſe this land to B. as aforeſaid. In co- mencement 
venant brought by B. againſt A. upon this, he need not ſew q 2 
how A. had not full power ; it is ſufficient for him to declare time of the 


generally that A. had not full power; for what power he had attion 


lies in the knowledge of the covenantor, and not in know- — 
ledge of the covenantee. Jenk, 305. pl. 79. who had 
: the right. 


g ap. 60. b. 61. Trin. 10 Jac, adjudged in B. R. and that judgment in Cam. Scacc. Brad- 
aw's Caſe.— Cro. J. 304. Pl. 6. Salmon v. Bradihaw, S. C. adjudged in B. R. and in Cam 
Scacc. accordingly. | 


2. If one enters into articles to ſell land, and he had not 
any good title at the time, yet it is /uffictert if vendor has a 
good title at the time of the decree, the direction of the Court 
being in all ſuch caſes to enquire whether the ſeller can, but 

14 not 


— — 
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— — — 
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not whether he could make a title at the time of the executing 


the agreement; per the Maſter of the Rolls. 2 Wms's. Rep. 
630. Trin. 17 21. Langford v. Pitt. | 
3. A, articled to fell to B. but neither at the time of the arti- 
cles, nor at the time of a decree pronounced thereupon, could make 
any title, the reverſion in fee being in the Crown, and yet the 
Court inau ged him with time more than once for getting in this 
title from the crown, which could not be effected without an 
act of parliament to be obtained in the following ſeſſions; 
however, it was at length procured, and B. decreed to be 


the purchaſor, Cited by the Maſtor of the Rolls. 2 Wms's 


Rep. 630. to have been the Caſe of Lord Sturton v. Sir 


L 423 ] 


Tho. Meers, 


(W) To convey at the Coſts of &c. as Vendee 


or his Countcl thould adviſe. 


1. THE plaintiff covenanted to make an aſſurance by a day 

of lands, as the counſel of the defendant ſhall ad- 
viſe, and on perfeting theresf the defendant is to pay 300 l. and 
300/. more, generally within 3 months when demanded. Breach 
Was «//i ned in nen- payment of the whole, The detendant pleads 
the plaintiff bad no eftate which he could convey, to which the 
plaintiff demurred, in regard this payment is collateral, and 
the latter is general, without reference to the former; but 
per Cur. .the tirſt depending on the aſſurance, the latter muſt 
be ſo that is ſubſequent; ſo if ns afſurance, nor thing is to be 
paid, and ſo the plea of the defendant is good, although the 
plaintiff avers he was always ready to perfect it, and that the 
defendant never tendered, nor has paid &c, præter Twiſden, 
who conceived it is at the defendant's peril to cauſe an af 
ſurance, and if the plaintiff refuſes to convey by fine &c. 
then he is liable, ele not; but per Cur. this is good in action 


by the defendant for non aſſurance, but here the action is for 


the money. and ſo the defendant hath election to plead, as 
here, or that he tendered ſpecial conveyance by advice, and 
the plaintiff refuſed ; judgment for the defendant niſi, Keb. 
734, 735. pl. 15. Trin. 16 Car. 2. B. R. Audley v. Berry. 
2, There is a manifeſt difference between a covenant to 
make a conveyance at charge of covenantee, and a covenant 12 
convey to covenantee, and he covenants to be at the charge of it; 
for in the firſt caſe, covenantor is not obliged to perform till 
tender of the charges; but in the ſecond he is to convey at 
his peril; and if covenantee will not pay, he has his remedy 
againſt him upon his covenant ; but where covenant is to 
make conyeyance at charge of covenantee, covenantor ought 
to give notice to coyenantee what ſort of conveyance he intends 
to make, that covenantce may judge what charge to tender; 
r Holt Ch. J. 12 Mod. 400. Paſch. 12 W. 3+ Steer V. 
halecroft. | 


(X) To 


Covenant. 


(WI 0 convey. Notice ; in what Caſes to be 


given. 


I. IF covenant be to make a feoffmment &c. before ſuch a day, 
covenantor ought to give notice when he will make it, 
that covenantee may be there to receive it; otherwiſe if it be 
to make a feofftment 9 @ day certain; but in that caſe, cove- 
nantor muſt plead a tender on the laſt convenient time of that 
day; per Holt Ch, j. 12 Mod, 401. Paſch, 12 W. 3. in Caſe 
of Steer v. Shalecroft. | 
2. If A. covenants with B, to make further aſſurance with B. 
at the cojts of B. A, ought to give notice to B. what ſort of af- 
ſuran-e he will make, and then B. ought to ten ler the coſts, and 
then A, oug't to make the aſſinanc?; but if the covenant is, that 
A. ſhall mike a new dem*ſe te B. at ihe caſis of B. (as the cove- 
nant, upon which this action was brought, was) or any par- 
ticular aſſu ac ſrecified in the covenant, then B. ought fit to 
tender the ciſi, and then A. ought to make the aſſurance; for 
in the former cale Þ, cannot know what coſts will be ſufficient 
to tender, betore he knows what fort of aſſurance A. will 
make; but in the latter caſe, by the inſpection of the cove- 
nant itſelf, he will know what fort of aſſurance will be made, 
Ruled by Holt Ch. J. upon evidence at the trial, at Lent 
aſſizes at Southwark, 2 Lord Raym, Rep, 750. March 27. 
1 Ann. 1702. Heron v. Treyne. 


(Y) That he is ſeiſed in Fee &c. And 
Pleadings. 


I. A Covenants that he ſeiſed of Black Acre in fee - ſim- 

* ple, where in truth it was copy/old in fee according 
to the cuſtom ; per Cur. it is no breach of covenant, and the 
jury ſhall give damage» in their conſciences according to the 
rate that the country values fee-ſimple land more than copy- 
hold. Noy. 42. Grey v. Briſcoe. 

2. Leaſe of a meſſuage fer years, in which the Hr cove- 
nanted, that he was lawfully ſciſed in fee; leſſee brought cove- 
nant, and aſſigned for breach, that the lefſir was not ſeiſed in fee, 
and had a verdict. It was moved in arreſt of judgment, that 
the breach was too general, becauſe he did not ſhew that an 
other perſon was ſeiſed in fee, nor any cauſe why the leſſor 
was not ſeiſed; fed non allocatur; for as the covenant ts general, 
ſo the brea h may be M ed generally; eſpecially ſince in this 
caſe where the defendant by pleading Non eſt factum has 
made the declaration good. and ſo allows the breach if it had 
been his deed; and judgment for the plaintiff, Cro. J. 369. 
Pl. 3, Paſch. 13 Jac, B. R. Muſcot v. Ballet. 


3. Debt 
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Keb. 58. 
pl. 22. 
Glimſton 


Covenant. 


3. Debt upon a bond conditioned to perform covenants, 


one whereof was, that the defendant was ſeiſed of an indefea- 


v. Audley, ſible eſtate in fee-ſimple. The defendant pleaded per form- 
—— adjor- ance, he plaintiff replied, that he was not ſe ſed of an inde- 


feaſible eflate in fee-ſimple; the defendant demurred generally, 
becauſe he ſuppoled the plaintiff ought to ſhew of what eſtate the 
defendant was ſeiſed. becauſe he had parted with all his writ- 


ings to the plaintiff, who muſt therefore well know the title, 


and it is not like BRAbshAw's CAsk, becaule there the co- 
venant was with the leſſee for years, who had not the writings, 
but adjudged that the breach was well * according to 
the words of the covenant. Raym. 14. Paſch, 13 Car, 2. 
B. R. Gliniſter v. Audley, | 


(Z) For quiet Enjoyment. And Pleadings. 


1. COVEN ANT was brought by the leſſe againſt the laſſor, 

becauſe the Jer after the leaſe made a feoffment to one 
who ouſted the leſſee, and it was awarded that it lies well; quod 
nota; and yet the leſſee might have had re-entry, or have had 
quare ejecit infra terminum by the ſtatute, and yet this does 
not toll the action of covenant which is given by the com- 
mon law, notwithſtanding that quare ejecit infra terminum 


is given by the ſtatute ; but Brooke makes a quære, if he can- 


not recover againſi the liſſor by the one writ, and againſt the feeffee 
by the other writ; for he may recover by two quare impedits 


of one avoidance. Br, Covenant, pl. 7. cites 46 E. 3. 4. 


2. Covenant that leſſor might be 4 days a year in the houſe 
without being put out, on pain of i00!. The leſſor came to 
enter, and Iſſee ſhut the doors and the wind:czvs, This was held 
to be no breach of covenant without ſaying that the leſſee 
put him out; Arg. Godb. 75. cites 3 H. 4. 8. Br. Condi- 
tions, 35. | 

3. If a termor he ouſted by him who has no right, he ſhall 


not have covenant againſt the leſſor, for he may have cjectione 


firme ; but it he be ouſted by him who has right, there lies 


writ of covenant. Br. Covenant, pl. 20. cites 22 H. 6. 52. 

4. If difſeifor leaſes the land by deed with warranty, and the 
diſſii ſce re-enters, writ of covenant lies; contra if a firanger 
enters, Br. Covenant, pl. 40. cites 26 H. 6. 

5. In debt, if the defendant pleads condition or defeaſance, 
that he and his feoffeees permit N. N. plaintiff to enjoy two houſes 
in D. for 20 years, that then &c. It ſuffices to ſay that he and 
his ferffees —_— him to enjoy them &c, without ſhewing the 


names of the ferffees, becauſe ſufferance is no act; but if it 
[ 425 ] was that he and his feoftees ſhall make eſtate, there it is 


contra; for this is an act; note the diverſity ; per Cur. Br. 

Conditions, pl. 157. cites 17 E. 4. 2. 
6. Bond was continued to ſurrender certain copyholds; 
and to ſuffer him and his heirs quietly to enjoy the ſame 
| without 
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Covenant, 
without interruption of any; the defendant plraded N 
0 


and that the plaintiff continued peaceably in poſſ ion, for a cer- 
tain time, according to the condition; but that afterwards the 


rent being arrear, 'he lord ente ed for a forfeiture according to 


the cuſtom his was held a good plea, fo if he was tenant 


at common law, and the obligee ceaſed, the obligation is 
ſaved; becauſe it was the act of the plaintiff himſelt. Dyer 
30. a. pl. 205. 28 H. 8, Anon. 

7. In debt upon bond; the cond tion was, that whereas 
W. the obligor had ſold a certa n meadow to G. the obligee, 
that he woutd warrant the ſame againſt the king, lord, and all 
others, and that h ſhould enjoy the ſame peaceably to him and his 
heirs to hold of the lord of W. by the ſervices thereof, accord- 
ing to the cuſtom of the manor. The defendant pleaded, that 
the meudsw was copvh14, parcel of the manor of B. the cuſtom 
whereof was, that if the rent be in arrear &c. the lord might 
enter for a forfeiture, and that G, was admitted to him and 
his heirs, and had peaceably enjoyed the lands, and died 
{eiſed, and that the ſame deſcended to his ſon who did not pay 
the rent, and thereupon the lord entered for a forfeiture; and 
upon a demurrer to this plea all the Juſtices agreed, that 
when a man binds himſelf and his heirs to warranty, they 
are not bound to warrant new titles of actions accrued by the 
feoffee or any other after the warranty made, but only againſt 
ſuch titles as were then in eſſe at the time of the warranty, 
and therefore, becauſe the title to enter, given to the lord by 
the cuſtom for non-payment of rent, accrued after the war- 
ranty, the defendant was not bound to warrant againſt it, 
Dy. 42. Mich, 30 H. Greenliff's Caſe, 

8. Bond for quiet enjoyment, as that the leſſee ſhall take, 
reap, and carry away his corn peaceably, without interrup- 
tion; leſſor coming on the land in harveſt when leſſee is reap- 
ing, and /aying that he fhall not reap any corn there; though he 


Teaps and carries away, yet it is a forfeiture, Godb, 22. pl. 


30. Hill, 26 Eliz, C. B. Anon. | 
9. Leaſe for 6 years with a covenant that leſſee ſhould 


enjoy it quietly during the term diſcharged of tithes, and that if 


tithes ſhould be recovered, he ſhould recoupe in his hands the 


value of the tithes ſo recovered. Covenant lies againſt leffor 
if 1 ffee is jued for the tithes after the leaſe ended, for that is within 
the intent of the covenant ; per tot, Cur, Cro, E. 916. pl. 7. 
Hill. 45 Eliz. B. R. Lanning v. Lovering. 

10. In debt on bond to perform covenants ; the covenant was 
for quiet enjoyment, without let, trouble, interruption &c. 


The plaintiff aſſigned the breach, that the defendant forbad the 


tenant to pay rent to h. plaintiff. The Court held this to be 
no breach, unleſs there were ſome other act; and the de- 
fendant pleaded, that after the time the plaintiff ſaid, that the 
defendant forbad the tenant to pay the rent, the tenant paid 
it to the plaintiff, Brown!, 81. Irin, 9 Jac, Whitchcot v. 


Lindſey, | 
11, Debt 


. Covenant. 


11. Debt upon eb/-gation upon a condition, that where the 
plaintiff had a leaſe for years from the leſſor of certain land, 
that the leſſee ul enjoy this land during this leaſe without evice 
tion; the breach was alledged in the replication, in a recovery 
of this land by A. y verdia, and upon a good title; the iſſue 
was, that the recovery was by covin; and it was found for the 
plaintiff; he had judgment, which was reverſed in the Exche- 
quer-Chamber ; for A. might recover this land by verdict, and 
without covin, under @ title derived from the plaintiff himſelf; 
therefore the plaintiff ought te ſhew that A. had an elaer title to 

| the ſaid leaſe made to the plaintiff, Jenk. 340. pl. 45. 

[ 426 ] 12. In actions on breach of promiſe or covenant for enjoy- 
ment &c. againſt incumbrances, the plaintiff ought to he a 
lawful incumbrance, Cro. J. 425. Paſch. 15 Jac, B. R. Brok- 
ing v. Cham. 

13. The leſſor made a leaſe for years, and covenanted that 
neither he nor his executors, or heirs, ſhould interrupt the lite, 
but that he ſhould quietiy enjoy during the term. In an action of 
covenant brought for the entry of the executors, it was ad- 
Judged that the plaintiff did not ſhew that the executors entered 
by an elder and good title, for as to the plaintiff it is all one, 
whether the action is brought againſt the covenantor or his 
executors, but if the entry had been by a ſtranger, then he muſt 
ſet forth an entry by an elder and good title, 2 Roll. Rep. 21. 
Paſch. 16 Jac. B. R. Forte v. Vines. | 

14. G. L. brought an action of covenant againſt N. MI. 
and declared that C. C. had granted the next avoidance of the 
church of D. ts T, M. and that N. M. was his executor, and 
that N. M. ig ned this to G. IL. his executors, and aſſigns, ta 
preſent to the ſame church u hen that ſhall become void, and cove- 
nanted that the ſame per ſon, wha ſhall be ſo preſented by him, ſhall 
have and erjry that without the let or dfliurbance of the ſaid C. C. 
or N. M. cr any of them, or any by their procurement; and after 
G. L. preſented J. S. and after J. M. preſented another, claim- 

ing the firſt and next avoidance by the procurement of C. C. and 
ruled that declaration was not good ; for it ought to ſay that 
C. C. granted to J. I. the next avoidance, and procured him to 
diſturb, and that ly his procurement he was diſturbed; Athow 
ſaid, it ſeems to me to be but little difference to ſay he diſ- 
ſeiſed me by the procurement of J. S. and he commanded J. 
S. to diſſeiſe me, and he did that accordingly at his command, 
Win. 4. Paſch. 19 Jac, Lewings v. March. 

15. Leaſe for life by A. to B. A. covenants for him and 
his heirs, that he would ſave B. harmleſs from any claiming by, 
from, or under him, A. died, A's. wife brought dower, and 
recovered, B. brought an action of covenant againſt the heir; 
adjudged againſt the heir, becauſe the wife claimed under her 
huſband who was the leſſor; but if the woman had been mother 
of A. the action would not have lain againſt the heir, be- 
cauſe ſhe did not claim by, from, or under A. Godb, 333. 
Trin. 21 Jac, and ſays it was fo adjudged 11 H. 7. 7. - 

| 10. 1A 


16. In an action of covenant to perform articles, which 
were, that the plaintiff ſhould hold and enjoy lands free from 
all titles and incumbrances, and for breach the plaintiff ſheweth 
that B. died ſeiſed, and that his wife had title to dower, to which 
the plaintiff demurred ; and per Cur, this covenant goes to 
the land, and there can be no difference between a covenant 
to difcharge the land. of all titles, and that the defendant 
ſhall hold the lands ſo diſcharged ; judgment for the plaintiff 
niſi. Keb. 937. pl. 53. Trin. 17 Car. 2. B. R. Andrews v. 


Tanner. 


17. If a man ſells land with a covenant for quiet enjoy- Cited 8, 
ment without any diſturbance &c, theſe words muſt be intended 1 
a lawful diſturbance. Vaugh. 119. 122. Paſch, 21 Car. 2. — the 
C. B. in Cate of Hayes v. Bickerſtaff. for is An- 

18, But per Vaughan, If the covenant be expreſs that he * 
ſhall enjoy his term without the interruption of any, whether Court will 


ſuch interruption be lawful er tortious, there the leſſor ſhall not conſider 


be charged tor the tortious entry of a ſtranger, becauſe the me 
coyenant can have no other meaning. Ibid. 119. drive the 
leſſee to 


bring an action of treſspaſs, but he may maintain his action of covenant. 2 Show. 427. Paſch. 
1 Jac. 2. B. R. Croſs v. Young. Where the words of covenant were, that he ſhould quietly 
enjoy two cloſes againſt all clatming or pretending to claim any right in them, This extends to all 
uiterrupiions whatioever, 10 Mod. 384. Hill. 3 Geo. 1. B. R. Chaplain v. Southgate, 


19. The defendant covenanted that the plaintiff ſpould enjoy [ 427 J 
Black Acre without any lauful let, ſuit, or interruption, imme- 
diately after the death of Z. and the plaintiff ſhews in his decla- 
ration that the lands were part of the Dutchy of Cornwall and did 
belong the king; and that he Ly his letters patents had conveyed 
them to F. S. &c. The defendant demurred becauſe the plaintiff 
did not allege an entry, and ſo could not be diſturbed. Per 
Cur. the declaration is good enough, for having ſet forth a 
title in the patentee of the king, the plaintiff ſhall not be en- 
forced to enter, and ſubject himſelf to an action by a tortious 
act. Judgment for the plaintiff, Freem. Rep, 122. pl. 143. 
Trin. 1673. Cloake v. Hooper. 

20. T he defendant leaſed lands to the plaintiff, and pro- 
miſed, that he ſhou'd enjoy it quietly, without interruption of any 
perſon; and the plaintiff /hews an interrupti:n, but dath nat ſhew 
any title in the interruptor, nor any lawful! interruption, The 
Court gave judgment for the plaintiff, upon the authority of 
Dyer 328, and Hob. 35, And Wyld faid, that where in a 
deed a man covenants, that he hath a good right to convey Dc. 
and that the party ſhall quietly enjoy, one covenant goes to the title, 
and the other to the p2ſſeſſion, Freem. Rep. 450. pl. 612. Paſch. 
1677. Anon. 

21. In covenant the plaintiff declared on a demiſe of a meſ- 
ſuage to the defendant together with a gas den, and an houſe of 
office at the upper end thereof, and covenanted for enjoyment of the 
premiſſes ſo demiſed, and aſſigns a breach, that the defendant had 
built a houſe on part of the garden, whereby the laintiſf _ not 

ave 
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427 | Covenant, 
have the uſe of the garden, according to the form and eſſect of th: 
demiſe ; the defendant pleaded, that notwithitanding the laid 
building, the plaintiff might have the uſe of the garden ac- 
cording to the true intent of the iaid demiſe, and traw r/ed, 
that the building did hinder the piaintiſf from the uſe there, ace 
cording to the true intent of the ſaid indenture; and upon demurrer 
it was adjudged, that the ute of the garden is the ule of the 
whole garden, and not a paſſage only to the houte of office; 
and the traverſe is of more than alleged in che breach ſecun— 
dum veram intentionem of the ſaid indenture, and the Court 
cannot underſtand the true meaning of th- indenture but only 
by the words in it; and judgment for the plaintiff. 3 Lev. 
367. Trin. 36 Car. 2. C. B. Kidder v. Weſt, 

22. A ſuit in Chancery for waſte, though groundleſs, is no 
interruption or diſturbance within the coveaant for quiet en- 
joyment withcut any man er of interru tin, it not touching the 
leffee's eſtate or title. 2 Vent. 214 Mich. 2 W & M. in C. B. 

Morgan v. Hunt. 

2 Vent. 29. 23. All which faid profits, ſalaries, penſions Sc. of the ſaid 

S c. ia office 1 do berety engage myſelf, that the laid A. Hall receive and 

= 8 enjoy during his life, and that I will not receive any part thereof 

IX" ff during A. life. | his was a covenant from one that was ad- 
mitted to an office to him that reſigned the fame, The Court 
of Common Pleas were of opinion that this agreement did 
not bind the covenantor to pay the money. But Holt Ch. J. 
and Eyre doubted of that matter; but all agreed that A. 
muſt ſhew for breach that he could not receive any of the 
— Carth. 189. Mich, 3 W. & M. in B. R. Killigrew 
V. er. N 

Skinn. 39. 3 Covenant in an aſſignment of a leaſe, hat the aſſignee 

1 Should quietly enjay &c. free and clear of and from all arrears of 

ingly.— vent; the breach aſſigned was, that the rent was arrear, and 

: Salk. 196. not paid; the defendant pleaded that he left ſo much money in the 

pl- —. So hands of the plaintiff, ea intentione to pay it over to the Ir in 

inclined #diſcharge of what rent was then arrear &, And upon a de- 
that the plea murrer this plea was held good notwithſtanding the objec- 
was 500 tion, that the intention was put in ifſue ; for if it had been ad 


but held 


clearly that ſolvendum, it would have been good, and in this caſe the 
L 428 ] plaintiff might have replied, Non reliquit &c. in manibus 
x it had fuis ad ſolvend. &c. 4 Mod, 249. Mich. 5 W. & M. in B. R. 


+ 125-7 m.0ng Griffith v. Harriſon. 


dum it had | 


been good, and that non reliquit modo & forma had been a good traverſe. 


25, Vendor covenanted that vendee ſhould enjoy, guietly 
and clearly acquitted of and from all grants c. rents, rent-charges 
Sc. whatſoever. - An annual rent of 118. 6d, was payable 
thereout to the lord of the manor, as a quit rent incident to the 
tenure of the lands (old, This, though there were no arrears 
due of the ſaid quit rents, was held per tot. Cur. clearly a 
breach of covenant, and judgment accordingly, Comyus's 
Rep. 180. Trin. 8 Ann, Hammond v. Hill, 3 
2 


Covenant. 428 


26. A covenant to enjoy without diſturbance generally ſhall 10 Mod. 
be conſtrued a d:/turbance by legal title, but where a man cove- 908. 3 
nants expreſ5ly againſt thoſe wha claim or pretend to have a right, B. R. Chap- 


the breach is well aſſigned though the diſturber has no legal lain v. 


right. Comyns's Rep. 230. pl. 127. Mich. 2 Geo. C. B. 22 
Southgate v. Chaplain. cordingly, 
and the 


Court ſaid, that ſo was the plain intent and meaning of the parties; for if it was to extend to 


legal claims only, then the tenant would be put under the hardſhip of trying the right for the 
landlord ; which was the very thing the tenant plainly deſigned to prevent by this covenant. 


27. A. covenants that B. ſhall quietly enjoy, and that he 
will not do any thing to moleft, hinder &c. Setting up a gate 
croſs a lane, through which there was a way to the land, 1s a 
breach; adjudged in C. B. and affirmed in B. R. It was 
urged for the plaintiff in error, that nothing appeared in the 
replication to ſthew that the ſetting up the gate was unlaw- 
ful; for there may be another way which might make it 
neceſſary and lawful to ſet up a gate, But per Cur. this 
appearing to be @ necf:ry way for the enjoyment of the cloſe 
it is not material to B. whether it is ſet up by right or wrong. 
For in either caſe, if it is an ob/tru@ion, it ought not to be 
erected there, 8 Mod. 318. Mich, 11 Geo. Andrews v. 
Paradiſe, | 


(A.a) That it is clear of, and diſcharged of 
Incumbrances, and ſhall be ſaved Harmleſs. 


1. IF a man be bound to make a ferffment of certain land 
diſcharged, and after makes the feoffment and ſergntory 
is iſſuing out of it, yet the bond is not forieited ; for this 
2 a thing of common right. Br. Conditions. pl. 126. cites 3 

& 

2. The Earl of H. covenanted with the Lord C. to make 
him a good fure ſufficient and lawtul eſtate in fee- ſimple of 
the manor of D. before Eaſter, diſcharged of all fer mer incume 
brances except leaſes, where upon the ancient rent, or more is re- 
ſerved; after, and before the feoffment he made a new leaſe 

rendering the ancient rent. By the opinion of 4 contra 2. it is 
no breach, Dy. 159, pl. 34. Hill. 4 P. & M. Huntington v. 
Clinton, 

3. A. bargained and ſold land, and covenanted that it 
ſhould be diſcharged of all charges. He had granted a rent 
before to begin 20 years after ; when the rent begins it ſhall 

"= a breach. Arg, Goldſb. 59. cites it as adjudged in 
liz, 

4. A man levies a fine of certain land, and after covenants 
that the land is diſcharged of all acts and incumbrances done by 
him, and in truth the poſt-fine was not paid. Per Dier it is | 429 J 
clear that the covenant is broken; for all the lands of him 


that levies the fine are chargeable for the poſt-fine, and eſpe- 
: e 


429 Covenant. 


cially this land of which the fine was levied, Dal. 78. pl. 11, 
14 Eliz. | | 

5. Covenant &c, upon an ingenture reciting a leaſe made by 
D. B. of a meſſuage Sc. in which indenture the defendant cove- 
ranted, that the original leaſe was giad and not in cmnbered; then 
he aſſigned the breach, that A, and B. claimed a title under the 
defendant to part of premiſes, by virtue of a leaſe which he made 
to them; the detendant pleaded as to parcel, that A, and B. had 
n title under him, and as to the reſidue, that the plaintiff had 
notice of the leaſe before the defendant aſſigne i the original laſe to 
the plaintiff, and that after the death of A. the ether tenant B. br 
ett rn d tenant to the plaintiff, upon demurrer to this plea the 1 
plaintiff had judgment. 1 Lutw. 317, Levett v. Wither- 
ington. | 


(B. a) That the Lands are or ſhall be of ſuch a 
Value. Extent thereot. 


I, A Covenant that Aands limited in jointure with ſeveral 
limitations over, ſhall continue for ever of the annual 
value of 2001, extends to all the limitations as well as to the 
Jointure efiate, Lord Raym. Rep. 305. Mich. 10 W. z. 
Anon, | 
2. If H. limits an ęſtate to A. for life remainder to B. ſor life, 
remainder to the 1. 2d. c. fon of their 2 bodies, remainder to 
his own right heirs, with ſuch à covenant annexed to it, that 
the lands thould be and for ever continue of the value of 
2001. a year, it will extend to the eſtates for life, and the eſtates 
tail; but if for default of iſſue of the bedies of A. and B. the re- 
verſion deſcends to the collateral or lineal heir of H. he ſhall never 
tate advantage of it, becauſe he is nat privy to the confideration 
of the deed nor party to the deed, nor is his eftate raiſed by the 
deed, But if in ſuch cafe the remainder had been limited to the 
right heirs of A. or B. or of F. S. they might ſue upon this 
covenant becauſe they had taken by the limitation of the 
deed, and are privy to it, Per Holt Ch, J. Loid Raym. 
Rep. 366. Mich. 10 W. 3. Anon, | 


(C. a) Where it reſtrains the Generality of the 
Grant &c. the Covenant being particular, and 
referring to Words, viz. until &c. ſhewing 
the Intent. 


5 Rep. 23. Is A Is bound to B. to make him a ſure and ſufficient eſtate 
$ > Lamb's of the manor of Dale by the advice of J. S. If J. 8. 
SC. a' adviſes the eſtate, and it is not ſufficient, yet the obligation 
8. P. is ſaved; by the Juſtices of both benches; qui amat pericu— 
lum in periculo peribit. If the condition of the ä 

: | 1a 


> 
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had been to make him a ſure e/tate; the obligor is to do it at 

his peril, If it be to make a ſure eſtate as the obligee or his 

counſel! hall adviſe, the obligee ought to certify what eſtate he 

will have, and if it be not ſure, yet the obligation is not for- x 430 
feited ; for it is left to the judgment of the obligee and his 
counſel to adviſe a ſure eſtate. Jenk. 128. pl. 60, cites 7. E. 


4. 1 


liſſer's 2 enjoyment without eviftion 2 leſſor or any claiming S. C. & S. P. 
under him; it was held by Popham Ch. J. and the whole — by ; 
Court, that the faid expreſ covenant qualifies the generality of the but juag. 
covenant in lau, and reſtrains it by the mutual conſent of ment was 


both parties that it ſhall not extend further than the expreſs 8 
covenant; for clauſula generalis non refertur ad expreſſa, — 


4 Rep. 80. a. Trin. 41 Eliz. Nokes's Caſe, alias, Nokes v. 
James. 


3. A. and B. jointenants for years of a mill; A. grants his Oro. E. geg. 
mozety to J. S. and dies; B. not knowing of the grant by A Pl. 13.5. C. 


8 g * adjornatur, 
and fo thinking himſelf intitled to the whole as ſurvivor grants — 


a mill, lands &c. and all his eſtate, title &c. in it to J. N. J. 23g. 
and covenants that F. N. ſhall enjoy for any act by him &c, J. S. pl. 2.8. G. 


evicted J. N. of a moiety z adjudged and affirmed in error that — N 


covenant lies. For this caſe is not like to Nokes's Caſe 4 Rep. 2. S. C. ad- 


do. b. For there the grant was once good for the whole and be- 8 


came ill by eviction afterwards, and therefore the covenant judgment 
enſuing qualified the general covenant. But here the grant affirmed in 


accord!ug to the purport of it never was good; for B. had no Jo =» 4 


power to grant the moiety of A. that being granted away by sgainſt one. 
A. to J. S. and yet in B's grant to J. N. he has expreſsly —2Brownl, 
granted the mill, and land &c. fo that the grant being defec- "5: Procter 


. . . | v. Johnſ. 
tive at firſt as to a moiety, which is the ſubſtance and agree- 8. & TL, 


ment of the parties, this does not qualify the general cove- judged niſ 
nant, Per tot, Cur, Yelv. 175. Paſch. 5 Jac. B. R. Johnſon **; and 


nothi 

v. Proctor. 3 
S. C. cited 

by Velverton J. as a caſe in which he was of counſel, Litt. Rep. 205, 206. Mich. 4 Car.. 

8. C. cited Arg. 2 Show. 430. | 


4. Tenant in fee-ſimple grants too trees to B. and covenants 
that B. may take them within 5 years; the grant implies an ab- 
ſolute liberty to B. to take; but if the covenant were on the part 
of B. not to take after the 5 years it would not extinguiſh his 
property, nor conſequently his power to take them after the 
5 years, and therefore if he took them he might plead not 
guilty in treſpaſs but ſhould be anſwerable to an action of 
covenant for it; per Hobert Ch. J. Hob. 173. Hill. 12 Jac. 
in Caſe of Stukely v. Butler. 

5. Condition was that A. ſhall truly exertife his office of Cc. 
and alſo fha!l quarterly make his account of all monies by him re- 
ccived for cufloms, and pay all monies by him received, and do 
account at ſuch times as he ſhall be thereunto reaſonably required 
that then & c. the clauſe of 8 reguired goes only to the 

Vol. VI. K payment 


7 
1 
2 
. 
75 
di 
* 
. 
,} 
5 
N 
- , 
* * 
1 
* no 
- 
"WY 
bs f 


— 2 rr „ * — ＋. Pr * — re Lo 
PFPFPU 9 ER —a—_y ̃ m ⁵ͤjg ̃ Rr —ãèvͤ. T eu A, Y arg per 
Sg IOEER ar e's — ko X 4” re 2 — 2 


= 2 
—— — 
1222 — 


py = <> oh Fo, Ke — — 
— — — — ˙ r 
— OY 2 _ ——— — 


PER 


— 


CTodenant. 


payment of the money being the laſt antecedent, and alſo the 
account is limited to be made quarterly and expreſſed by 
words, and therefore the words cannot extend to it. Litt. 
R. 101. Trin. 4 Car. in Scacc. The King v. Points. 

6. In covenant the plaintiff declared, that the d-f-ndant 
fold lands to him which he had purchaſed of one I oolaſton, a 
truſtee for the ſale of delinguents eſtates, and covenanted, that he 
was ſeiſed of a good effate in fee according to the indenture made to 
him by Moollaſtone and aſſigned the breach, that he was not 
feiſed of a good eſtate in fee; the defendant pleaded, that he 
was ſeiſed of as good an eſtate as Woolaiton &c. conveyed to 
him; the plaintiff demurred and had judgment ; for the 
covenant was abſolute that he was ſeiſed of a good eſtate in 
fee, and the reference to the conveyance by Woolaſton ſerves 


{ 431 } only to the limitation and quantity of the eſtate, and not the 


* he, his | 
* gravel there, In covenant brought by the leſſee he affigned 


defeaſibleneſs or indefeaſibleneſs of the title. Lev. 40. Trin. 
13 Car. 2. B. R. Cook v. Founds, | 
7. The defendant granted a fee-farm rent to the plaintiff, 
and covenanted that he was ſeifed im fee, and had good right 
to ſell; and in an action of covenant the plaintiff affigns the 
breach, that the defendant had no good vight to ſell, he having 
purchaſed it of the late truſtees fer the ſale of the king's lands, 
pleaded that it was farther agreed in the indenture, that all the 
«rvenants therein ſhould not extend farther than to acts done by the 
vendor and his, heirs; whereupon the plaintiff demurred, and 
though it was placed at the end of the indenture far diflant from 
the other covenants it was adjudged, that this had qualified the firſt 
covenant, and reſtrained it ta adts done by the covenantor, Lev. 
57. Hill. 13 & 14 Car. 2. in B. R. Brown v. Brown. 
8. a_—_ of certain gravel pits in Black-Acre covenanted that 
eirs, aſſigns, or under-tenants, would nat dig or ſell any 


the breach, that J. S. an under-tenant, dug and ſold gravel in 
ether pits in Black- Acre, It was objected, that covenant ex- 
tended only to the pits demifed ; but the Court held, that it 
ought to be intended of other pits in the cloſe, and not of 
thoſe demited to the plaintiff, and judgment for the plaintiff, 
Lev. 144. Mich. 16 Car. 2. B. R. Burman v. Aſton. 

9. A prior covenant ſhall not be reſtrained ty a ſubſequent one 
when they make but one entire ſentence, and not diſtinct cove- 


nants, in which caſe the conſtruction muſt be upon the 


whole ſentence. Saund. 58. Paſch. 19 Car. 2. Gainsford v. 
Griffith. 3 

10. So where there are reſtrictive words at the end of the laſt 
Jentence, and may be indifferently applied to both the precedent 
ſentences, Ibid, 
It, And a general covenant in law may be reflrained by a par- 
ticular covenant in fact. Ibid. 

12, Again if a re/{r1#ive clauſe be in the firft or the laſt 
part of a ſentence, or at the beginning of the firſt or at the laſt 


tentence, which in good ſenſe may be applied either to the 


one 


Covenant. 431 
ons or the other, there it ſhall extend to both ſentences. 
Ibid, | 
12. But if ſuch a ſentence be placed in the middle of one er 
both ſentences, contra. Saund. 60. Paſch. 19 Car. 2. Gains- 
ford v. Griffith. | 


14. In the condition of a bond fe perform inſtructions in a"q Keb. 43. 


arer annexed &. reciting, that whereas Lord A. had deputed 5 C. 
judgment 


J. deputy peſt-maſter of the flage of O. to execute the ſaid office rh _ 
for 6 months, if the ſaid J. ſhall for and during ali the time that fendant nil 


'he ſhould continue paſt-maſter &c. perform the inſtructions in a * 

paper thereunts annexed &c. Here, though the words (during all S 4% 
* * . pa * . 5 

the time &c. ) are indefinite, yet by the intention of the con- parent that 


dition the obligor is not to be anſwerable for T. for any more the deputa- 
tion was but 


time than the 6 months; the condition ſhall refer to the re- a g 
cital only, So in a condition it was recited, that a ſheriff months, and 
had conſtituted ſuch a one to be bailiff of a hundred &c, if the * 
therefore the ſaid deferidant ſhould execute all warrants to ee 
X , Ser; 
him directed then &c. Warrants here are only ſuch as were and had it 


directed to him as bailiff of the hundred, and not other war- been during 


rants. 2 Saund. 413, 414. Paſch, 23 & 24 Car. 2. Lord Ar- {* n a 
lington v. Merrick. the ſaid de- 


putation it 


had been out, and here it is all one! and judgment for the defendant, 


15. Where the generality of the covenants were reſtrained to 
acts of his own, but there was one covenant abſolute, as that he 
had good and lawful power to grant &c. which was contrary 
to th intent of the parties and the tenor of the deed, it was 
relieved, Fin. R. go. Hill. 25 Car. 2. Feilder v. Studley. 

16. Charles Harward in conſideration of marriage, and | 432 

marriage ſettlement, covenants ** That he the ſaid Charles MS. Rep. 
«© Harward ſhall and will, by deed or deeds in his life-time, or 1 7 
60 by his will, give, grant, convey, ſettle or deviſe for ever, all cheſter v. 
« other his lands &c. and all right, title &c. after bis and his Bradford & 
« wife's death, unto the ſaid Katherine his daughter, and ſuch * 
child or children of her the ſaid Katherine his daughter by A. C. 
« her intended huſband, to be begotten, in ſuch manner and pro- 
% p:rtion as to him the ſaid C. Harwood ſhall ſeem meet, and 
&* /hall not, neither will, give or grant to the ſaid Katherine his 
*© daughter any further or other eftate therein than for her life; 
&« provided that the ſaid Katherine, or any child or children of the 
« ſaid Katherine, by the ſaid A. C. to be begotten, ſhall be living 
at the time of the death of him the ſaid Charles Harward, and 
not otherwiſe,” . 

Lord Chancellor ſaid, The firſt thing is as to the con- 
ſtruction of the covenant; the next thing is as to the rents 
and profits of the eſtate of Charles Harward,-By the cove- 
nant he put himſelf under an obligation to dilpoſe of the 
whole eſtate ſubject to the eſtate for life to his wife. 

By the will he gives the whole eſtate to truſtees and their 
heirs, to the uſe of his grandſon for life, remainder to his 


firſt aud other ſons in tail, then to his grand-davghter, and 
k 2 the 
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the heirs of her body, remainder to his own right heirs, i. e. 
to his daughter, who is his heir at law. He directs that his 
truſtees ſhould preſent ſuch perſon to the church of Tallerton 
as his daughter ſhould appoint. All the benefit that his 
daughter was to have out of his eſtate, was the next preſen- 
tation to Tallerton as his daughter ſhould appoint (probably 
he intended the ſecond huſband), and the remainder in fee, 
although ſhe took the ſame by deſcent, not properly by the 
deviſe.—And what ariſes by this covenant ? 

On this covenant there are two queſtions : 

1ſt, Whether Charles Harward was under a neceſſity of 
giving any thing at all to his daughter? if not under a neceſ- 
tity, whether the diſpoſition he had made in favour of his 
grand-children was good or not ? And then another queſtion, 
that ſuppoſing be was under a neceſſity of giving ſomething 
ro his daughter, what that ſomething was ? Whether ſhe was 
to have an eſtate in the whole, or whether it was in his power 
to adjuſt the proportions between her and her children, and 
leave her ſome minute thing or part ? 

The words are, unto  3-4.exhl his daughter, and ſuch 
child or children, and if the word (or) disjoins the whole, then 
it is clear he had an election to give to any child, or to all the 
children excluſive of the daughter, and it would be equally 
clear td give it to the daughter, excluſive of the children, 
were it not for the reſtrictive words, which exclude him from 
giving her a greater eſtate than for life. 

In the cafes mentioned (to wit), Co. Litt. 225. a. 1 Le. 

4. Mo. 239. the rule is laid down generally (See the Boks), 
but caſes may happen from the different penning of the 
clauſes, where the intent of the parties may appear fo clear, 


that a conjunctive ſhall ſtand for a disjunctive, and a disjunc- 


tive for a conjunctive, but the Court ought not to do vio- 
leace to the words where there is not any thing in them 


to take away the natural ſenſe and meaning of thoſe words. 


( 433 ] 


In this caſe, if the words had bcen only to the daughter, 
and to ſuch child &c, as to him ſhould ſeem meet, then the 


daughter muſt have had ſomething ; but the word (or) after- 


wards makes the difficulty. 

If the words had been, I give to my daughter, and ſuch 
child of my daughter &c. as he ſhould think fit, or to my 
daughter and the children ot my daughter, there would be no 
neceſſity there ſhould be a conſtruction to vary the words, or 
put (or) for (and), but here there is no violence done to the 
words to uſe the whole in the disjunctive, it may be taken 
in that ſenſe, and therefore he rather thought they would be 
taken in the disjunctive ſenſe throughout. 

Provided that the ſaid Katherine, or any child or children 
&c. What event was here to be provided for? If the daughter, 
or any child or children were liying, the provition was to take 


lace, 
2 It 


R 0 * 
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Covenant. 


If in the beginning the words are to be taken in the con- 

junctive, ſo as to oblige him to give ſomething to the daugh- 
der, then the laſt words, which are plainly in the digunc- 
tive, would bind him to convey to his daughter though his 
daughter was dead. Another reaſon why he thought the 
words ſhould be taken in the disjunctive ſenſe was, from the 
other proviſion that was made, that he ſhould not, nor would 

ive or grant to his daughter any further or other eſtate than 
- life, He is bound to make a diſpoſition of the whole; he 
might give the whole to his daughter, but that was not his 
meaning—This is put upon him by negative and reſtrictive 
words — The family, not the daughter only, but the iſſue 
of the marriage, was chiefly under the conſideration of the 
parties, 

With regard to the daughter, he might chuſe whether he 
would or would not give any thing to her, but he might give 
her an eſtate for life if he thought nt. 

Another reaſon, and that is from the whole tenor of the 
eovenant. If the words (in ſuch manner and proportion as 


he ſhould ſee meet) refer to the children only, and the power 


of diſpoſition is not over the whole, and the daughter mult 
have an eſtate for life in the whole in all events, it would be 
an abſurd proviſion to ſay, I give to my daughter, or her 
child or children &c. provided that I do not give her more 
than an eſtate for life, is plain, if not, to put them all under 
one reſtriction, that negative is far from affording an argue 
ment for the conſtruction contended for, for the event was 
uncertain whether ſhe ſhould have children or not, 

But if the daughter was under the power of her father, he 
might give her as minute a part as he thought fit, if he was 
under a neceſſity of giving ſomething to her, what that was 
to be was in his diſcretion, but not more than an eftate for 
life. A further reaſon for taking the words in the disjunctive 
is, that it ſeems to have been the intent, and to be ſtipulated 
that he might give to one, or 2, or to 3 &c. in ſuch propor- 
tion as he thought fit. 

But he relied chiefly upon the words of the proviſo (pro- 
vided that ſaid Katherine, or any child or children &c.)— The 
authorities ſeem to warrant this disjunctiye ſenſe, but the 
reaſon of the thing that ariſes from the ſame place and words 
doth warrant this conſtruction. And as to the negative 
words, that he ſhould not, nor would give or grant any furs 
ther or other eſtate, do refer to the ſubſequent words (for her 
life.) It was to be left in doubt, whether he ſhould have 
even that, or not, and the other clauſes will fall in with it 
when the whole is taken disjunctively.ä—He has done as far 
as he was bound to do, he was obliged to convey the inhe- 
ritance for ever, he has by his will given to his grandſon an 
eſtate tail, remainder to his grand-daughter in tail, remainder 


to his right heirs, | 
Kk3 His 
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_ Covenant, 


His Lordſilp's preſent thoughts were, that Charles Har- 
ward had underſtood the covenant in the right way, that hs 
would not take any thing from the grand children which he 
had given them, but the rents and profits are to go for the 
benefit of the plaintiff Charles; and decreed — 4 


P ˙ ˙ ͤ—111 K ⁵—oM. — V 
ws - _—— — - *— . . 


[ 424 ] (D. a) Negative and Affirmative Covenants, 
Conſtruction and Pleadings, 


I. AFFIRMATIFLE covenants do not take away the power 
which the law gives; as where leſſor covenants that 
leſſee may take hedge-baot &c. by aſſignment, yet he may 
take it without aſſignment; Arg. Cro. J. 481. cites D. 19. 
[b. pl. 115. &c. Trin. 28 H. 8. __ | 
Hob. 173. 2, Leſſor covenanted that dete ſhall have ſufficient hedges 
2 3 boot Ly afſi;nment of the leſſers bailiff; Bauldwin and F itzherbert 
may take held that he may take it without aſſignment ; for the law 
+ mc by implication gives it to him, but Shelly e contra. D. 19. 
besser. b. pl. 15. 28 H. 8. 
wiſe had | 
3: been in the negative. 


Ibid. Marg, 3. If A. laaſes 2 acres of meadow h B. and covenants that it 


pl. 117. ſhall be lawful for B. to cut the graſs at the aſſignment of A. yet 


= regen B. may cut the graſs notwithſtanding thole words; but if B. 
Ilz. C. B, covenants on his part in a negative, action of covenant will 


Brown v. lie; or if jt was a condition, which 1s a negative in law, as 


45 Ig proviſo that he ſhall not &c. without aſſignment &c. in this 
zrantedio Caſe if he does, then clearly A, may enter; but in the other 


the termor cafe it is a grant of the leſſor in the affirmative; per Baldwin 
io f44e P02? and Fitzherbert ; but Shelley e contra, The Reporter adds, 


47 m1hum 


4 od, quære bene caſum. D. 19. b. pl. 116, 117, Trin. 28 H. 8. 

and there 

Anderſon held, that this being in the afirmative the lie clearly does not take away the liberty given 
4 to the ter ner by the law, but that he may well take without view of the keeper, 2 Clanvil con- 
4 elit, unleſs it be according to 29 E. 3. gi. quod non liceat capere niſi per viſum cuſtodis &c. 


5 „ n 


4. Debt on bond for performance of covenants in an in- 
denture, whereof ſome were in the affirmative, and ſome in 
the negative ; defendant pleaded a perfarmance of all the cove- 
nants generally, Upon demurrer it was adjudged for the 
plaintiff, Cro. E. 691, pl. 29. Trin. 41 Eliz. B. R. Crop: 
wel v. Peachy. | 5 a 

5. In debt upon an eblieation conditioned 1e perform eove- 
nants of un ler- her is bail, part in negative, part in the af- 
firmative, the defendant as to thoſe in the negative pleaded nega- 
tively, and theſe in the affirmative, that he had obſerved them; to 
which the plaintiff replietb, that the > ATR was not afſi/ting 

at the arreſi of J. S. to which the defendant demurred; the 

Court conceived the plea ill, without ſhewing how he had per- 

tormed them, and yet the replication is good to ſhew a ny 
e * | 5 


of action; for the naughty plea was a trap that the plaintiff 
ſhould have demurred, and fo no cauſe of action would ap- 


pear; judgment for the plaintiff niſi. 2 Keb. 405. pl. 21. 
Mich. 20 Car. 2. B. R. Clavell v. Galler. 


(E. a) Diſtinct and Independent Covenants. [ 435 
What ſhall be ſaid ſuch. 


Is A Covenanted, that notwith/landing any act done by him, 14. Rep. 

| he was ſeiſed in fee, and alſo, that there was no reverſion 80, 81. Cra- 
in the Crawn, and further, that it was of the annual value of — E 5 
300/. a year. The Court upon the firſt argument reſolved, helqaccord- 
that the laſt covenant was abſolute and diſtinct, and had no ingly by all 


dependance upon the firſt part of the covenant, Cro. C. 106. —— 
pl. 8. Hill. 3 Car, C. B. Crayford v. Crayford. ed for the 
plaintiff.— 


8. C. cited by North Ch. J. 3 Lev. 46. Trin. 3g Car. 2. C. B. in Caſe of NT RVIN v. MI 1s, 
which was, viz. Covenant &c. in which the plaintiff declared on a fcottment of lands, wherein 


the defendant's teſtator covenanted, that notwithſtanding any thing by him done, he we ia /ee, 
&c. without any condition &c. And 2dly, That he had full powrr to ſelf. And 3dly, That the 
{ands were clear of all incumbrance by him or his father. And qthly, That the feoffee ſhould enjoy 
egain/l 2 claiming under him, his father, or grandfather, and alkgns the breach, that the 
teſtator no power to ſell, Upon demurrer it was agreed, that theſe were diftintt covenants, 
and 3 Judges againſt North Ch. J. held, that though the covenants are diſtin, yet the treo firſt 
are of the ſame mort ; for if he is ſeiſed in fee he hath power to ſell, and when by the firſt he 
covcuants only againſt his own acte, it can never be iatended, that immediately by auother cove- 
nant of the ſame effect he would covenant againſt the whole world. Now in CrayrorD's 
Cass the covenants were of different natures, and concerning different things, though of the 
fame lands; but in this caſe the two ſubſequent covenants are particular and reftrained, and theres 


loce the middle covenant ſhall not be indefinite and general, 


(F. a) Not to alien &c. 


1. J ESSEE for years covenanted, that if he, or his execu- 
tors, or aſſigns, did alien, it ſhould be lawful for the 
leſſor and his heirs to enter; /e//ee afterwards made his wife 
executrix, and died; ſhe married again, and the huſband being 
poſſeſſed of the term in right of his wife, who was executrix 
as aforeſaid, aliened the ſaid term, Baldwin Ch. J. held this 
no breach of the condition, for that the ſecond huſband can- 
not he ſaid aſfignee; his eſtate being given him by the law, 
and not by affignment of any, no more han a tenant by the 
eurteſy &c, Bot Brown and Shelly held, that the huſband 
was aſſignee in law, and that an affignment in law is an aſ- 
ſignment in deed, and that the lands are ſubject to the condi- 
tion in whoſe hands foever they ſhall come. D. 6. a. b. Patch. 
28 H. 8. Anon. | 
2. Leſſee for years covenanted that he would not Mn the land, 
or any part thereof, without the conſent of the leſſor. The leſſer, 
during the term, entered into part of the land demiſed, and hen 
the leſſee offigned the reſidue of the term in the reſt of the land, 


without the conſent of the 2 Leſſor brought * 
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Gilb. Equ. 
Rep. 139. 


Jurſaket v. 


Robinſon, 
= 4M in toe 
t dem vcr- 


Lis, 


Covenant, 
Roll Ch. J. held, that the covenant was collateral, and con- 
ſequently broken by the aſſignment of the term, notwith- 
ſtanding the leſſor had entered on part of the lands; and 
judgment niſi, Sty. 265. Paſch. 1651. Collins v. —_ 
3. Leſſee covenants net te aſſign his term without the leſſor's 
conſent in writing. If leflee gewijes the term to J. S. without 
the leſſor's conſent, it is no breach; for a deviſe is not a 
leaſe; fic dictum fuit. Sty. 483, Mich. 1655. B. R. in Caſe 
of Fox v. Swan. 


(G. a) For further Aſſurance. 
1. A. Bargeined and ſeld his lands to B. in fee by deed 


* indented, and covenanted to make to the vendee a good 
e/tate in fee before Chriſtmas next following; afterwards, and 
before Chriſimas, the bargainor cauſed the deed to be enrolled ; the 
queſtion was, whether he had performed his covenant with- 
out doing more? The Court held that he had not, but that 
he ought to have levied a fine, or made a feoffment before 
Chriſimas; and fo it ſeems, that where the feoffment had 
been made before the inrolinent, the fee had paſſed thereby, 
and not by the inrolment, And, 27. pl. 61. Mich. 6 E. 6. 
Anon. 

2. Baron and feme make leaſe for life, and the covenant 
was, that he ſhould make ſuch reaſonable aſſurance as the 
counſel of leſſee ſhould adviſe, and the counſel adviſed a fine with 
warranty by tie huſband and wife with warrarty againſt the 
baron and his heirs, Defendant refuſed ; covenant was brought, 
and it was moved, that it was not a reaſonable aſſurance to 
have a fine with warranty, becauſe the warranty did trench 
to other land; but per Cur. it is the ordinary courſe in every 
fine to have a warranty, and the party may rebutt the 
warranty, Godb. 435. pl. 499. Paſch. 3 Car, B. R. Goad 
v. Winch. 

3. A covenant for further aſſurance will net be aſſiſted in 
chancery where the original conveyance itſelf is void; as if a man 
coverants to ſiand ſeiſæd to the uſe of a mere ſtranger; and cove- 
nants to mat? further aſſurance, this covenant depending on 
the nature of the conveyance, if that be void, the covenant 
which is only auxiliary, and goes along with the eſtate, muſt 
be void too. Arg. Ch. Prec. 476. pl. 298. Mich, 1717. and 
decreed accordingly, Furſaker v. Robinſon, 6 


(H. a) What are mutual Covenants ; and 
Pleadings. . 


J. f HE plaintiff covenants, that if the defendant would 
pay 401. be would convey as the counſel of the defendant 

ſvould adviſe ; theſe being mutual coyenants cannot be pleaded 
* - * in 


Covenant. 


in bar one of another, which was aſſigned for error, and 


udgment affirmed niſi. Keb. 178. pl. 143. Mich. 13 Car. 2. 
| B. R. Hames v. Bally. | 
2. Covenant te pay an anxual rent of 601. and to repair. Plain- 
tiff ſays defendant entered, but does not aver a leaſe made, Defendant 
leads he ought not to have rent becauſe no leaſe was made, 
Per Holt, in mutual covenants where the performance of one does 
depend upon another, the precedent covenant muſt be performed firſt. 
Per Eyres and Dolben, the covenant and entry amount to a 
leaſe; and ſo was HARRINGTON AND Wise's Cafe ; but per 
Holt, it has been held aliter ever ſince; judgment for the plaintiff, 
12 Mod. 1. Viich, 2 W. & M. in B. R. Copley v. Hepworth. 
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3 Salk. 108, 
pl. 8. S. C. 
which is 
thus, viz. 
that Cove - 
nant was 
brought up- 
on articles 
of agree- 
ment &c. 
wherein the 
plaintiff 


covenanted with the defendant facere dimiſſionem to him of a mill, paying 201. rent per ann. 
for ſo many years, and the deiendant covenanted to pay the rent during the term ; the plaintiff 
brought chis action for non-payment of rent, in which he ſet forth that the defendant entered 
and enjoyed the mill &c. the defendant pleaded, that the plaintiff did not make any leaſe to 
him; and upon demurrer to this plea it was adjudged, that theſe articles did not amount to a 
leaſe, being only a covenant facere dimiſſionem, and Holt Ch. J. held, that the making a leaſe 
was a matter precedent, and that the plaintiff could not be intitled to the rent till 
a leaſe was made; but Eyres, Dolben, and Gregory Juſtices contra, becauſe theſe L 437 1 
are mutual covenants, and equal remedies are on both fides; and it is alledged that the de- 


fendant entered, but upon the other point the defendant had judgment upon arguing the demure 
rer. Mich, 2 W. 3. | 


3. In debt on a deed, in which the plaintiff in conſideration 


F 1100/, to be paid to him by the defendant, covenanted to 
offegn to the defendant 10 ſhares in the corporation of linen manu- 
fatture on the 3oth of January next, and the defendant cove- 
nanted that he would then accept thoſe ſhares,” and at the ſame 
time pay the plaintiff the ſaid 11001, &c. Both parties bound 
themſelves to each other in the penal ſum of 22001. to per- 
form covenants. Breach was effigned in non-payment of the 
1100 J. on the ſaid 3oth of January after the date of the inden- 
ture. It was inſiſted for the defendant, the aſſignment ought 
to precede the payment, becauſe the covenant to pay it was 
in nature of a condition or defeaſance to fave the forfeiture of 
the 2200 “/. and therefore the condition ſhall be taken moſt 
favourably for the obligor, ſo that if it may have 2 intend- 
ments the beſt ſhall be taken for him. And by the reſolution 
of the Caſe in D. 17. a. the payment in the preſent caſe muſt 
relate to the acceptance of the aſſignment, and not to the da 


of making it, and if ſo, it was impoſhble defendant {ſhould | 


accept it before it was made; ſo that the true meaning was, that 
the plaintiff ſhould aſſign the ſhares on the 3oth of January, and 
the defendant ſhould accept it, and upon ſuch acceptance the money 
Jhould be paid; and of this opinion was the whole Court, 
Os 490. 492, 493. Paſch. 5 W. & M. Elwick v. Cud- 
worth. ; 

4. Covenant upon articles of agreement between the 
teſtator S. and the defendant, by which it was covenanted 
and agreed between them, that S. /bould aſſign to the defendant 
his intereſt in a — Sc. and that the defendant ſhould pay to S. 
30/1. The plaintiff affigns for breach, that the defendant has not 
paid the 301. &c, he defendant pleads, that S. did not 


afſiga 
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Covenant. 


aff:zn his intereſt in the houſe to the defendant, The plaintifF 
demurrs; and adjudged for him, becauſe theſe are mutual 
and independant covenants, and the parties may have recipro- 
cal actions, and therefore the plaintiff may bring his action 
before the aſſignment of the houſe, and the * has a 
r-medy after, if the other party does not perform his part. 
Lord Raym. Rep. $24, 125, Mich, 8 M. 3. Trench v. 
Trevin. 

5. The plaintiff's teſtator undertostł à voyage to Ruſſia, and 
there was to obſerve the orders of the defendant's brother, 
which was ta draw the Czar of Muſcouy's teeth. The defendant 
paid him 561. and covenanted to pay him 1001, more ſuch a day 
January then following, and Br non-payment of this 1001, 
an action of covenant was brought, The defendant pleads, 
that the plaintiff's teſtator did not perform his part of the 


agreement; but it was held, that the agreement here was rect- - 


procal, and not conditional, and the defendant muſt bring his 
action for not performing of the agreement on the plaintiff's 
part; and this is not like where I promiſe to give a man 
money for building a houfe, here | am not to pay the money 
until the houſe is built, and here likewiſe is a day certain 
when the money is to be paid, Judgment per Quer, Mich, 
7 Ann, B. R. Sheffeild v. Styles. 

6. A leaſe for years was made rendering rent, and a covenant 
to repair, with a re-entry for non- performance. Ejectment was 
brought, and breach aſſigned generally for non- performance 
of covenants. The leflee's agent aſked leffor what rent was 
due, and that it ſhould be paid him; but leffor replied, he 
would not trouble himſelf about the rent, but would ſet aſide 
the leaſe; and the defendant being prepared to prove a tender 
pleaded performance generally, At the trial the defendant 
offering to prove the tender, the plaintiff did not inſiſt on the 
non-payment of the rent, but proved a breach of covenant 
for not keeping a barn well thatched, and found for the plaintiff. 
The defendant was turned out of poſſeſſion, and after brought 
his bill for relief againſt the ſaid verdict, and to have a new 
leaſe granted for ſo much of the term as was not expired. Per 
Cur. if a bond had been given for performance of the cove- 
nants this court could not relieve againſt it; but Lord Chan- 
cellor ſaid, he could not apprehend what damage the leſſor 
could ſuſtain if the leſſee ſuffered the buildings to be out of 
repair, fo as he kept the main tiunhber from being rotten, and 
Jeft all in good repair before the end of the term; and there- 
fore referred it to a matter to ſee what damage was doue (if 
any) for non-performance of covenants, and at what time 
&c. 2 Mod, Caſes 90. Hill. 10 Geo. 1, Hack v. Leonard, 

7. It was admitted Arg. that where covenants are mutual 
an action will he for either parties, without averring per- 
formance on his part, though one 15 the conſideration 4 the other, 
and though pro or in conſideratione is in the declaration. 
8 Mod. 294. Trin. 10 Geo. iu Caſe of Shelbourn v. 


Stapleton. 
(I. a) 


Covenant. 438 
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(I. a) Determined and waved, In what Caſes, 


Carr rant 


1. A Sold lands to B. and it was covenanted betwixt them, 

* that A. upon rsqueſi. made unto him er his heirs ſhould 
make aſſurance to B. of the laid land. A, is attainted; now the 
covenant is ſuſpended, for A. has not any heir; afterwards 
the heir of A. is reſtored by parliament with a ſaving to others all 
their rights &c. B. is not aided by that ſaving fo as he can 
make requeit to the heir of A. &c. 4 Le. 174. cites Clovell 
v. Moulton. 

2. A. leaſes by deed to AA. for 10 years, and M. covenants 
at the end of the term to /eave four acres of land fallowed and 
plowed, and in that there was alſo a proviſo, that if MH. miſ- 
likes his bargain, that ap a year's warning he may ſurrender 
his eſtate, and after MI. ſurrenders accordingly, but had net /eft 
any fallnwed ; and adjudged by the Court that that acceptance 
ef the ſurrender has not diſpenſed with the covenant, Noy 
118. Auſtin v. Moyle, 

3. Otherwiſe it had been if the proviſo had been in the end of 
the 10 years, tor then if the leſſor accepts the ſurrender be- 
fore the 10 years expire, it is impoſſible for the leſſee to per- 
form the covenant; judgment that the plaintiff ſhould re- 
cover. Noy 118, Auſtin v. Moyle. 

4. The defendant fold lands to the plaintiff, and covenanted 
that he had a good title ard right to ſell, and there was a pro- 
e in the deed, that if 1001, was not paid at a future day, that 
the grant, and bargain and ſale and all ſhauld be vid. The money 
was not paid at the day, and ſo the eſtate was void; but yet 
the plaintiff brought an action of covenant, for that the defendant 
bad no right to ſell; and the defendant demands oyer of the 
deed, and demurrs. The queſtion was, whether the eftate and 
all being void by the non-payment of the money, an action 
of covenant would lie? And the Court inclined it would, for 
there was an action attached in the. bargainee immediately upon the 
fealing of the deed, which cannot be deveſted by the non-payment of 
the money, for he might have brought his action as ſoon as the 
deed was ſealed ; but if the words bad been, that the indenture 
Hall be void, it would have been ſtronger againſt the plaintiff, | 439 J 
for then there would have been nothing to ground his action 
upon. Freem. Rep. 41. pl. 48. Trin. 1672. Raynolls v. 
Woolmer. 

5. A. covenants with B. to pay 20g. at his marriage, er 
when F. S. ſhall die, which ſhall firſt happen; though B. brings 
no action when J. S. dies, he may when he afterwards marries ; 
for per Cur, though the plaintiff was entitled to his action 
upon the firſt contingency, if he tarry till the ſecond happen, 
it is but in his own delay, and the defendant ſhall not take 
advantage of it; judgment for the plaintiff, Lord Ray, 
Rep. 133. Mich, 3 W. 3. Loggin v. Orrery (Lord). 
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(K. a) Count. 


1. (COVENANT becauſe the defendant did not hold cove- 

nant of all the lands and tenements that he had leaſed in 
PD. and becauſe he did not ſhew the certainty of the lands and 
tenements, therefore writ was abated, Br, Covenant, pl. 8. 
cites 46 E. 3. 4. 

2. $9 in writ of covenant to levy a fine, it ſhall be of / 
many houſes, ſo many acres of land, ſo many acres of meadow 
&c. Ibid, | 

3. Covenant was prongs, and the writ was Quod teneat 
conventionem inter eos factam de omnibus terris & tenementis 
which he had in the counties of L. and G. and counted that he 
coveranted to Mate him ſurety of all lands and tenements which he 
had in the counties aforeſaid, and that he prayed him &c, and he 
wonld nat make it, to the damage &c. and the defendant pladed 
ro the writ, becauſe it was general De omnibus terris & tene- 
mentis &c. without certainty, et non allocatur ; but the writ 
awarded good per Judicium, and yet contra 46 E. 3. 4. and alſo 
writ of covenant to levy a hne ſhall be more certain, and the 
ſame of præcipe quod reddat; but it was ſaid, that contra 
here, becauſe it is only to recover damages, and no land. Br, 
Covenant, pl. 9. cites 47 E. 3. 3. 


Br. Vari- 4. Covenant upon a deed to deliver two pieces of cloth, price 


ance, pl 99. 40 8. and the price was omitted in the writ, and yet the writ 
cites S. C. 2 . 

B. Co. awarded good; for he may put it in the count, and in cove- 
venant, nant he ſhall recover only damages. Br. Brief, pl. 364, 
pl 29 Cites 7 E. 4. 25, 26. 

5. Ia pleading to ſay in ſuch an indenture it is contained ſa and 
fo, is no direct affirmative that the party did thus and thus 
covenant and grant, for to ſay that it is contained in the in- 
denture, and to ſay that it is covenanted in the indenture, are 
two things; per Bromley Ch, J. Pl. C. 143. a. b. Trin. 1 Mar. 
in Cate of Browning v. Beſton. 

6. But if the indenture had been enrolled De verbo in ver- 
bum, then it had been ſufficient to have ſaid ut ſupra; for by 
the enrollment it had appeared to the juſtices judicially, and 
then the ſaying that it is contained in the indenture is a 


putting them in remembrance of a thing apparent to them 


in the record; but as it is here it is no good plea; per Brom- 
J-y Ch. J. Pl. C. 143. b. Hill. 2 Mar. in Caſe of Browning 

v. Beſton. | 
7. Tenant for life made a leaſe for 15, years, rendering rent to 
him, or to bus heirs or afſizns; but there was n9 expreſs covenant 
that the leſſee ſhould enjey it during the term; the tenant for 
life died within the term, and he in remainder entered on the 
le/Jee, wha thereupon brought an action of covenant againſt the 
executor of the tenant for life ; but it was adjudged againit him 
upon the inſufficiency of his declaration; 11it, Becauſe he had 
| nat 


Covenant, *140 


not alledęed in fact that he was poſſeſſed and afterwards expelled, 
but only by implication; 2dly, Becaule the particular *eſtate with 
the remainder over ought to have been certuinly alledged, ard not 
with an Eo que Sc. D. 257. pl. 13. Mich. 8. & g Eliz. 

8. In error of judgment in covenant, it was aſſigned that n covenant 
the plaintiff declared Qued cum per ſcriptum indentatum fact um the plainuif 
inter eos teſtatum ſuit &c. and did not alledge in fas that he by ſuch declared 


f 3 that by in- 
an ind nture did covenant, It was the opinion of the Court, 4,4;: tf 


that the declaration was good, and fo are all the precedents, tatum ex- 


- | J 7 : it, that 
and judgment was affirmed. Cro. E. 195. pl. 12, Mich. 32 E 


& 33 Eliz. B. R. Willon v. Jeffreys. 1 

garden, and 
that leſſee coveranted not to ereft any building in the garden. It was moved that this declaration was 
not good, becauſe it is that by ſuch indenture tea exiſtit and does not fay expreſsly that dimiſit 
& convenit, and compared it to the Caſe of Bo NG V. BesToN. Plowd. 141. where it is 
continetur in tali indentura &c. and 2 E. 4. 22. But all the Court conceived it well enough, and 
that the uſual courſe in this Court is to declare in this manner, that by ſuch indenture teſtatum 
exiſtit &c, Cro. C. 188. pl. 8. Paſch. 6 Car. B. R. Bachelour v. Gage. Jo. 223. pl. 3. 
8. C. but S. F. does not appear. 
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. Leſſee for 21 years covenanted to repair, and leave in repair, Bull. 21. 
Leſſor bargained and fold the reverſion ts H. and B. who bargained 8. = _ 
and ſod to E. wha brought covenant againſt the leſſee for not not appear, 
repairing, but in the declaration did net name himſelf aſſignee 

et adjudged good. Cro, J. 240. pl. 5. Paſch. 8 jac. B. R. 
Lord Eure v. Strickland. | | 
10. Covenant is brought upon an indenture, that where 
A. had infeoffed B. of certain land that B. hau] he it di/- 
charged of, all dowers ; and alledges dower recovered againſt 
him; and the Court is quod te/fatum exiſtit by the ſaid indenture 
that ſuch fesffment was made, and that the covenant was made | 
ut ſupra, without a poſitive affirmation that the covenantor had 0 
in fee fed the covenantee, and had covenanted ut ſupra ; the decla- | 
ration was held good by the words teſtatum exiſtit; but ſuch 
words will not ſerve where a deed is pleaded in bar, nor ia a | 
replication. Judged and affirmed in error. Jenk. 331. pl. 53. | 
cites Cro. J. 537. 17 Jac. Bultivant v. Holman, Þ 
. A. leated an advowlon to B. for 40 years, B. cove- 
nanted that he would not alien without the aſſent of A, and be- 
cauſe he had aliened without aſſent, A. brought an action of 
covenant ; the defendant pleaded, that he had not aliened with- 
out his aſſent, and found for the plaintiff; it was moved in 
arreſt of judgment, that the plaintiff had not alledged that the 
alienation was by deed, becauſe an advowſon cannot paſs with- 
out deed; but adjudged for the plaintiff; for it ſhall therefore 
be intended, that the alienation was by deed, and ſo the breach (| 
well laid, Winch. 34 Trin. 20 Jac. Anon. | 1 
12. In covenant &c. the defendant demurred to the decla- 1 
ration, for that the covenant was, that the plaintiff and his 
wife ſhould enjoy certain farms &c. and the breach aſſigned was, 
that the defendant did enter on the plaintiff; but per Coke Ch. 
J. it is well enough. ad, Objection was, that the declaration 
15, that licet the plaintiff had performed all the covenants on his 


part 


. K Tr nn 77 
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tert, the defendant had not performed the covenants on his part: 
now the {/tcet) is not good without the word (tamen); for it 
ought to have been (tamen) the defendant had not performed 
his covenants, otherwiſe (licet) is no direct affirmative ; Coke 
Ch. J. thought it would be better with a tamen, but upon 
the matter it ſeems good; and judgment for the plaintif?, 
Roll. Rep. 267. pl. 41. Mich, 13 Jac: B. R. Pemberton v. 


Platt. 
Jo. 295: 13. Feme tenant for life, remainder to baron in fee, made a 
pl. 15. S. C. leaſe ta J. S. for years, wherein J. S. covenanted with baron 


ttates it, that : ; f 
the Baron and feme, their heirs and aſſig us, to repair, and they conveyed the 


died, and reverſien to A, And for default of repairs, 4. brought action 
tae ana 1 45 aſſignee to the baron, without averring the feme to be dead, 
rag And reſolved to be well brought; becauſe the te for !ife 
and the heir . , — 

of the Baron being transferred with the fee, is thereby drowned and confound— 
joined ma ed in the fee. Cro. C. 285. Mich, 8 Car. B. R. Major v. 
grant to A, Talbot. 


and his 


bers, A. 
brought covenant againſt J. S. and expreſſed all this in his declaration, and that the defendant had 


not performed the covenant in repairing the houſe, Which is come to him as aſſiguce of the heir 
ot the baron, without ſaying that the wife was dead. It was objected that the covenant oayht to 
be as aſſignce of the feme ſo long as ſhe lived, end not as aſhgnee of the heir of the baron during 
her life, and cited Bredon's Cafe and Treport's Caſe; but three Juſtices (abſente Richardſon Ch. 
J.) e contra; for they agreed that each paſſed his own eſtate to the grantee, and in regard to 
ſtrangers who may receive prejudice, the feme's eſtate continues, ſo that if any rent-charge or 
other charge was made by the teme, the grantee ſhall hold it charged during the life of the feme, 
but in truth the eſtate of the feme was merged in the reverſion in tee, and this is no prejudice to 
the leſſce for years; for he is ſubject to the covenant, as well after the determination of the 
feme's cftate as in her life; and adjudged that the action was well brought. S. C. citcd 


Vent. 168. 


2 Kcb. 0% 14. In covenant brought again/? an executor, the breach aſ- 
Pl. 4. S. C. ſigned was for non-payment of rent; the defendant pleaded line 
ES. adminiſtrauit. After verdict for the plaintiff it was moved in 
thepercuod arreſt of judgment, that the declaration was ill, for it was (by 
tem a certain writing, per quod teſtatum exiſtit), Mat the teſtator 
exit to be a : 12 f 
Well encup covenanted, whereas, the (per quod) Mould be omitted; for 
though in covenant (per quoddam ſcriptum teſtatum exiſtit) 


aber ver- 
dict. has been allowed to be good, yet it ought to be with inch 


= . wall . . . _— . 
{4-95 addition, becauſe it is not ſo preciſe an afhrmation; but 


nant he de- a 4 - 
clares g the Court thonght it to be all of one and the fame ſenſe, 


ger 7«andam and therefore good, and judgment tor the plaintiff, Sid. 
— 375, 376. pl. 2. Mich. 20 Car. 2. B. K. Stephenſon v. Ste- 
{hat the 4 phenſon. 


fendant did | 
covenant ; this with a profert is good, becauſe when he ſays, the indenture atteſts that he did 


covenant, this is a certain allegation 1,8 there was ſuch an indenture ; and the wdenture is only 


traverſable on the iſſue non ett tactun. Gilb. Hiit, of C. B. 101. 


15. Covenant te deliver coals upon requeſt at the port of N. 


and te put them in ſuch quantities as the plaintrff fu appoint, 
in ſuch ve/ſels as the plaintiff ſhould prepare; and the plaint'ff 


ailedees that he did requeft him &c. at London, The defendant 
pleaded that he was ready at the day ts deliver them, And the 


plaintitf demurred. And it ſcemed to the Court that the de- 
| | tundant's 


n wy 


hs te i 4 
— e . 
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fendant's plea had not been good, but the declaration was 


' naught for want 0 5 averment, for he cught to have 


averred, that he did appoint the defendant what quantities he 
ſhould put into ſuch and ſuch veſſels as he had prepared, for where 
the plaintiff is ta do the firſt act, he ought to aver performance, 
and cited 7 Rep. to. Sty. 47. Parineter v. Greſſum. Beſides, 
when the thing to be done or delivered is a matter of bulk, there 
eurht to be a certain time agreed, and the party ought to give 
convenient notice, cites I Inſt. 210. Semble qle Declaration 
fuit male. Freem. Rep. 93. pl- 107. Paſch, 1673. Griffith 
v. Manſell. 

16. Covenant &c. the plaintiff declared on an indenture, 
in which the defendant covenanted, that he was ſeiſed in fee 
Sc. and that he would free the lands from all incumbrances, and 
4% for quiet enjoyment; and the breach aſſigned was upon an 
entry and eviction by T. S. and concludes Et fic conventionem 
uam prædictam fregit, in the ſingular number; and upon a de- 
murrer to this declaration it was objeCted, that the breach did 
relate to all the three covenants, and therefore the concluſion 
was ill, becauſe he did not ſhew what covenant in particular, 
But it was anſwered, that conventio / nomen collectivum, and if 
20 breaches had been aſſigned, he ſtill counts de placito quod 
teneat ei conventionem inter eos factam; and of that opinion 
was the Court, and that the breach being of all three cove- 


nants, the recovery in one would be a good bar in any action [ 442 


to be brought afterwards on either of thoſe covenants. 2 Mod, 
311. Trin. 30 Car. 2. C. B. After, v. Mazeen. 
17. In covenant brought for diſturbing the plaintiff in a way, 
the breach aſſigned was, that J. S. diſturbed but ſhewed not what 
title J. S. had, and therefore ill. 3 Lev. 335. Trin. 3 W. & 
M. in C. B. Holms v. Seller. 
18. Where a covenant refers to an eſtate &c. and is dependant So if bond 


upon it, or waits upon it, and there is no eſtate granted, the co- - 2 for 
rtorm- 


venant fails; but where the covenant is a diſtinct, ſeparate, and ance ofcore- 


independant covenant, it is not material whether any eftate paſſed, man's the 


and that the plaintiff need not ſhew it, nor ſay, quod con- <2cnants 
and obliga- 


_ cefſit, but the way to declare is with a quod cum teflatum exiſtit, tion being 


but ſuch a covenant ſubſiſts with or without the eftate, both for the 
1 Salk. 199, pl. 5. Mich. 10 W. 3. B. R. Northcote v. Un- gone beter 
derhill, * grant which 

was void, 
they are all void. Lev. 45. Mich, 13 Car. 2.80 it is in caſe of promiſes, Yely, 18. Mich. 
44 & 45 Eliz. B. R. Soprani & Beruardi v. Skurro, 


19. Covenant for not repairing brought againſt an aſſignee of 


an aſſignee; the plaintiff need not ſet forth the intermediate 
aſſignments. 8 Mod. 72. Paſch, 8 Geo. Lovelock v. Sorrel. 
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(L. a) Aſſignment of the Breach. 


I, I* covenant notwithſtanding that diverſ⸗ covenants are 
mentioned in the writ, yet in the count he need not ſhew the 
breaking of all, Thel. Dig. 8 5. Lib. 9. cap. 6. ſ. 4. cites Hill. 


40 E. 3. 5. | | 
2. Covenant by indenture between the leſſor and leſſee, 


that the leſſor during the leaſe ſhall be four days in the year in the 


houſe without being ouſted in pain of 1090/7, and the leſſor comes 
to enter, and the /e//ze faſtens the doors and the windows, this is 
no breaking of the covenaat without faying that he ou/fed him, 
and the ſame law ſeems to be of other ſuch like condition, 
Br. Condition, pl. 35. cites 3 H. 4. 8. 

3. D. leſſee for years among other covenants, covenanted 
that he ſhail not cut any trees, by which they ſhall be waſted, and 
was obliged to perform &c. In debt brought upon the obligation, 
and breath aſſigned in cutting 20 oaks, the defendant pleaded 
that he did not cut the ſaid 20 or any of them, modo & forma 
prout &c. the plainti ſaid quod ſuccidit 20 prout &. The 
Jury found that he had cut 10, yet the plaintiff had judgment ; 
for the covenant is broke if he cut but 10, and the reſt is 
only ſurpluſage. Dy. 115. b. pl. 67. Paſch. 2 & 3 P. & M: 
Tirril v. Dun. | 

4. Leaſe for years of ſeveral meſſuages dated in November, 
and to commence at Michaelmas next foilnwing, in which the /:/ſze 
covenanted to repair all the ſaid 1 ſuch as the liſſor 
ſhould by writing appoint to be pulled detun during the term, and 
gave bond for performance. In debt on the bond by the leſſor, 
deiendant pleaded performance &c. the plaintiff replied, and 
ſhewed the breach in not repairing ane meſſuage, parcel of the de- 
miſed premiſſes, and averred that the ſaid meſuage was not ap- 
pointed to be pulled down during the term, and upon this they 
were at iſſue, (viz.) whether the defendant had repaired it or 
not; and it being found for the plaintiff, it was moved in 
arreſt of judgment, that the averment in the replication was 
inſufficient; for the leaſe being dated in November, and the 

[ 443 ] term being to commence not before Michaelmas following, 
the houſe might be appointed to be pulled down before the 
commencement of the term, and thea the defendant 1s not 
bound to repair it; and fo the averment does not anſwer the 
exception; but after many motions it was reſolved by all the 
Juſtices that this averment was ſuperfluous ; for it had been 
ſufficient to have aſſigned the breach in not repairing the meſ- 
ſuage without averring that it was not appointed to be pulled 
down. And if it had been ſo appointed, it ought to be ſhewed 
on the defendant's part, becauſe it tends to his advantage; 
for ſuch appointment would difcharge the covenant as to that. 


Le. 17. pl. 21. Paſch, 26 Eliz. Smith v. Peaze. 1 
5. In 
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5. In covenant the plaintiff declared that the defendant by 1 
his deed, dated 1 Oct. 28 Eliz, did covenant that he would | 
1e his bet endeavours to prove the will of F. S. or otherwiſe that 1 
he would procure letters adminiſtration by which he might lau- | 
Us Fully convey ſuch term to the plaintiff, which he had not done, licet F 
-V fſepius requiſitus &c. The defendant pleaded that he came to 
1 Dr. Drury into the Court of the Arches, and there offered to prove 
the will &c. but becauſe the wife of the ſaid F. S. would nat ſwear 
that it was his will, they could nat be received to prove it; upon 
demurrer it was inſiſted for the defendant, that the action did 
not lie; for the covenant limits no time when the thing 
ſhould be done by the detendant, ſo that it being a collateral 
thing he has time during lite, but admitting that he had co- 
venanted to prove the will upon requeſt, then the plaintiff 
ought to ſhew an expreſs requeſt, and the time and place when 
and where it was made, becauſe it is for his benefit, and w:th- 
out ſuch a requeſt ſpecially and certainly laid, it was held per tot. 
Cur. that the ad ion would not lie, and that the bar ſhall not 
help the inſufficiency of the declaration. Le: 124. pl. 170. 
Trin. 30 Eliz. B. R. Cater v. Booth, | 1 
6. In covenant the plaintiff declared, that the defendant 1 
aſſigned to him all the right and intereſt which he had to the | 
| 
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lands in N. lately granted by the Lord D. to one F. for the 
term of 20 years, and covenanted, that the ſaid premiſfes then 
were, and ſhould continue free from all incumbrances and former ( 
grants made by the defendant, and the ſaid F, or either of them, 5 
and that the defendant was lawful owner of the ſaid leaſe, term, | 
and premifſes, and aſſigned a breach that F. before the aſſign- 
ment of the term to the plaintiff, had granted two ſeveral parts 
b ts 19 perſons ſeverally for 20 years &c, the defendant pleaded, 
3 that F. had granted his intereſt in the lands, except the lands ſo 
3 feveraily demiſed by him, The plaintiff demurred, the queſtion 
3 was, whether by this covenant the defendant ſhall be in- 

: tended to be owner of the term only, or of the whole land 
during the term, and held the word (premiſſes) extends as 
well to the land, as to the term of years; for it takes in every 
thing beiore-mentioned, and which might be incumbered 
and this appears more plain by the ſubſequent words, viz. that 
the defendant is lawful owner of the leaſe, demiſe, term of 
years, and premiſſes, which word (premiſſes) needed not to 
be in the deed, if it were intended only, that the term granted 
ſuould be diſcharged from incumbrances. And. 236. pl. 253. 
Irin. 32 Eliz. Anſley v. Fiſke. 

7. Covenant for that the defendant by indenture did cove- 
nant that he, his executors and aſſigns, would repair a mill let to 
= the defendant, and alledges that the mill was defect ive on repara- 
3 tions, and the defendant, his executors and aſſigns, did not repair 
it, and it was demurred upon the declaration, becauſe he did 
not alledge that he nor his executors or aſſigns did not repair it, 
the action does not lie, and it ought to be alledged in the diſ- 
junctive, and not in the conjunctive, and of that opinion was 
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the Court. Cro. E. 348. pl. 23. Mich, 36 and 37 Eliz. B. R. 

Colt v. Howe. 
Cro. E.: 9714, 8. An houſe is leaſed by the words grant, demiſe &c, and 
976.05 2: the leſſor covenants that the leſſee ſhail enjoy &c. without evict ion 
judged ac- by the leſſor, or any claiming under him, and a bond is given for 
1 per formance of covenants, the leſſee aſſigns, and in an ejectment 
wverred that the Teaſe is recovered from the aſhgnee; per Cur. the plain- 
the reco- tiff (who was the obligee) ought to /hew that the recoveror 
veror enter- had eigne-title; for otherwiſe the covenant in law was not 


444* 


poodle; broken. 4 Rep. 80. Trin. 41 Eliz. Nokes's Caſe, 
OT OcCRcTe 


wiſe there is no cauſe of action, and pleading the recovery to be by verdict is not material: be- 

eauſe it may be upon falſe verdict and without title. — 5 Mod. 371. cites S. C. accord- 

— S. C. cited by Vaughen Ch. J. Vaugh. 122. though the eviction was by courſe of 
Wo . ; 


9. The covenant was for quiet enjoyment againſt B. and all 
claiming under him; the breach aſſigned was, becaule he was 
ouſled by F. S. who did claim under B. but did not ſhew how. 
But all the court of B. R. held it well enough; for he is a 
ftranger thereto and cannot ſhew it certainly; and adjudged 
in B. R. for the plaintiff, but by the opinion of all the Juſ- 
tices and Barons, judgment was reverſed in the Exchequer 
Chamber. Cro. E. 823. pl. 22. Paſch. 43 Eliz. White v. Ewer. 

10. Apprentice bond was conditioned, 1ſt, To ſerve well, 
2dly, To account duly. 3dly, To make ſatisfactions within 
3 months after notice, of all loſſes which he ſhould ſuſtain 
by the apprenticeſhip. Defendant pleads performance gene- 
rally, the plaintiff aſſigned for breach, becauſe upon account he 
was found in arrears 601, of Poliſh money, which he received and 
converted to his own uſe. And fo &c. And though he dis 
not alledge he received it as apprentice, yet it may well be 
intended, for it is merchandize, and 3 for the plain- 
tiff. Cro. E. 830, 831. pl. 39. Paſch. 43 Eliz. C. B. Cut- 
ler v. Brewſter. 

it, A, leaſed to J. S. the plaintiff, 35 Eliz. the barton of 
B. for 6 years, and covenanted that he Huld enjoy it during 
the term gquietiy and without interruption, and diſcharged from 
zithes Sc. and Hat if the tithes were demanded and recovered 
arainſt him during the term, he ſhould recoup in his hands ſo much 
of the rent as the tithes amounted to. J. S. brought covenant 
amd aſſigned the bicach, that 42 Eliz. the parſon ſued him for 
tithes there growing 38 & 29 Eliz. All the Court held that this 
ſuit after the determination of the term was a breach of the cove- 
nant, for he did not enjoy it diſcharged &c. within the intent 
of the covenant ; but hecauſe it was alledged that the ſuit was 
lawful, er that the tithes were due, tor he was not bound to 
diſcharge him from illegal ſuits &c. and fo the breach was 
not well aſſigned, it was adjudged for the defendant, Cro- 
E. 916. pl. 7. Hill. 45 Eliz. B. R. Lanning v. Lovering. 

Lutw. 457. 12. In debt on covenant to pay 1001. quarterly, the plain- 


Darby v. - . 
N tiff declared that 1001, for 4 quarterly payments were unpaid, 


6. C. and and /e nat when due and ending it is not good. Show. 8. 


Mick, 


* 
* 
WI 

5 

n 

. 

* 


Covenant. 


Mich. 4 Tac. 2. in Cam. Scacc. and fo a judgment in B. R. 
was reverled. Piltarfe v. Darby. 


by computation that 6 quarterly payments were due when he demanded the 1901, 


+444 


judgment 
reveried, 
becauſe it 
appeared 
and 1t 15 not 


ſhewn for what quarterly payments he demanded the faid 4 quarterly payments, and it is not 
ſufficient to ſay that they were due the 25 December before the action brouglu, for this is true if 


they were due before. 


12, Covenant for that the plaintiff by indenture let to 
the teſtator a houſe in Fleet-ſtreet, for years; and the leſſee 
covenanted to repair it well from time to time during the term; 
and at the end of the term to leave the ſame well repaired to the 
leſſor ; and aſſigns the breach, for that he did not leave it well re- 
paired at the end of the term, Exception was taken to the de- 
claration, becauſe the-breach was aſſigned in not delivering 
up the houſe well repaired at the end of the term, and he 
does not ſhew in what part it was not well repaired; fed non al- 
locatur; for the breach being according to the covenant is 
ſufficient, But F the defendant had pleaded, that at the end of 
the term he delivered it up well repaired; then if the plaintiff will 
aſhgn any breach, he ought particularly to ſhew in what point 
it was not repaired, fo as the defendant might give particular 
anſwer thereto; and Williams J. faid, it was ſo reſolved in a 
caſe between BoyYLE AND SAXYE, that in a declaration in 
action of covenant, it ſuffices to aſſign the breach as general 
as the covenant is; wherefore it was adjudged for the plain- 
tiff. Cro. J. 170, 171. pl. 11. Trin. 5 Jac. B. R. Hancock 
v. Field & al. ̃ 

14. Where a breach of covenant is ſufficiently alledged, the 
not ſhewing the breach according to the uſual form of Er fic 
non tenuit conventionem is not material, and there need not be 
a repetition, Cro. J. 297, 298. Hill. 9 Jac. B. R. Barwick 
v. Gihſon, in the Exchequer Chamber. 

15. In a covenant were inſenſible words, and though the 


deed was only between A. of the one part, and B. and J. S. 


of the other, yet J. S. who was no party, nor ſealed the inden- 
ture, Tas named as à codenantor. In aſhgning the breach the 
iuſenſible words, and alſo the name of |, d. may be omitted, 
Cro. J. 538. pl. 18. Mich. 12 Jac. B. R. Goodman v. 
Knight, | 

16, Covenant &c, againſt the defendant, for ploughing lands 
which were not nuper laid down to paſture; the queſtion was, 
what time ſhall be comprehended by the (nuper) but not re - 
ſolved; but in ſome caſes 14 years may be nuper, and in ſome 
caſes 20 years may be ſaid nuper, but all the Court agreed 


that the Plaintiff ought to have fhewed a certain breach (vi. 


that the defendant had ploughed up lands, and ſhewed what 
lands which were not lately arable; and therefore adjudged, 
quod querens nil capiat per Breve. 2 Bulſt. 258. Trin. 12 Jac. 

Genner v. Larking. 
17. Tenant for life of a park made a leaſe thereof, with all 
Profits of the deer for 5 years, and the leilee couManted yearly, 
LI 2 and 


S. C. cited 
Arg. 2 
Show. 473. 
in pl. 439. 
—— Ibid, 
460. S. C. 
cited per 
Cur, 
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Roll. Rep, 
84. pl. 32- 
S. C. as to 
the inſenfſi- 
ble words. 


Popham. 
146. Talbot 
v. Lagen, 
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Covenant. 


and in guolibet dictorum annorum, to deliver to the I:ſſor ſo many 
deer. Breach was, that the leſſte had nat delivered the number of 
acer mentiened in the covenant, after the 5 years; but per Curiam, 
thoſe words, in quolibet dictorum annorum, ſhall not have 
relation to the natural life of leffor, but only to the 5 years, 
and not to the life of the leſſor, 2 Roll. Rep. 38. Trin. 16 Jac. 
B. R. Talbot v. Leviton. 

13. Covenant whereby the defendant covenanted 1 find the 
plaintiff with meat, drink, and apparel, and other neceſſaries, 
and athgns the breach as general as the covenant, and does 
no: ſpew what other things were nectſſury and therefore the 
Court held, that the declaration was ill, and the judgment 
being upon nihil dicit, and entire damages given, the judg- 
ment was reverſed, Cro. J. 486. pl. 5. Trin. 16 Jac. B. R. 
Mills v. Aſtell. | 


fruf ns eptreniice in his trade, nor find him meat, drink, and other neceſſaries &c. Upon a 


demurrer, becauſe ai neceſari2 was too general, the Court held the breach certain in the very 


” - . 
woOras$OTtTne 


covenant, and alta neceſſaria is intended of ſmall things, as trimming, wathing &c. 


which would be too long to inſert, and the plus grand being here particularly ailigned, there 15 
no need to aſſign the ſmall ſo particularly: and judgment for the plaintiff. 3 Lev. 170. Trin. 36 


Car. 2. C. B. Proctor v. Burdett. 
judgment in C. B. affirmed in B. R. 
judgment armed. 


——— Show. 442. pl. 403. Burdet v. Proctor, S. C. and 
Ibid. 173. cites S. C. 2 Mod. 69. S. C. and 
1 Show. 242, 243. in the caſe above lt is ſaid, that the rule where 


the corenznt is general that the breach may be ſo too, as in Cro. J. 304. 369. Cro. Eliz. 914. 
Noy. 52. reaches not this caſe, thoſe caſes being all of covenants to enjoy, and there it lies not 


in the party's Knowledge. 


446 ] 19. Covenant, whereas he had ſold to the defendant all his 


2 Roll. Rep. 


22 Burnell 
v. Wood, 
S. C. ad- 
Judged ac- 
cordingly ; 
but if the 
@grcement 
nad been, 
that it 
ſhould be 
frt men- 
ed, then 
the mutual 
agrecm-!t 
of the Paf- 


tics change: 
4 


tne calc, 


copybsld land in F. that if it did exceed the quantity of 8 acres, to 
be admeaſured according to the proportion of 16 feet and an half 


for every pole, that he ſhould pay for every acre over and above the 


8 acres jo to be admeaſured, according to the rate of 41, for every 
acre, and alledged that the copyhold land was 12 acres meaſurel by 


the ſaid meaſure. The defendant ſaid, there were not 12 acres 


meaſured; but found for the plaintiff; it was ſaid, the breach 


was not well aſſigned, becaufe it was net a/ledged that the lands 


were admeaſured, and till then the ſurpluſage cannit be known ; 
led non allocatur; for the Sinti might meaſure it privately, 
and he need nat tell the d:fendant when he meaſured it, and the 
iſſue being found that they contained fo much, it was hoiden 
by the Court the declaration was good, Cro. J. 472. pl. 1. 
Paſch. 16 Jac. B. R. Burwell v. Wood. 


2 Roll. R. /b. 20. Covenant, for that he let to I. a water-mill in the 
144. Preſey parith of S. and all houſes, buildings, walls &c, and dams, 
v.Hum*ris, to the ſaid mill belonging for 21 years, and that he cove- 


VS bs and 44 


ſhall be n. nanted to repair the hauſes, dams, water courſes and banks to the 


t-nd-d that mill belonging, and leave them ſufficiently repaired &c, and four: 


STIR bs mill-ſtones. A breach aſſigned was in not repairing the mill 
place. and mill-banks, and fir not leaving the null-/tones ; exception 
was, becauſe nat hein in what will they were, nor whether it 

was a carn-mill, or fulling-mill; ſed non allocatur 3 for all is 

one, the breach being alligned in not repairing &c. And ad- 

| judged 


PPC 
TOP * 1 PA 
=" %, A. 2 We 


2 
. 
2 


1 * 
35006 - ws 


k ok PI 
Wk . ea. 7c 


a AAS! 8 
> WH 
N 


1 = 


Covenant. 446 


judged for the plaintiff, Cro. J. 557. bl. 2. Hill, 17 Jac, 


B. R. Breſſey v. Humphry. = 
21. Debt for bol. upon a deed reciting, that whereas W. C. Palm. 218, 


* bad given divers of his goods to J. A. the teflator; he covenanted, - — — 
that if the ſaid C. ſhould pay a debt of 63 J. (for which the ſaid not appear, 
. J. A. flood bound in 1201. to pay to one J. S. upon the 2d of fune 
” then next fellowing) and ſhuuld fave harmleſs the ſaid F. A. from 
the ſame, and then the plaintiff ſhould have and enjoy conceſſionem 
of the ſaid J. A. of the moietꝭ of the ſaid goods; ad quas conven- 
tiones performandas he obliged himſelf by the ſaid writing ts the 
plaintiff in 601, and alledged in facts that the ſaid IF C. upon 
the 2 June ſecundum formam & effect. ſcripti pred, paid 63/7, 
by which IV. C. has ſaved him harmleſs from the ſaid 631. jo that 
he was not damnifi:d, and that neither the ſaid J. A. in his lie- 
time, nor the ſaid E. his executrix ſince has made any grant unto 
him of the moitty of the ſaid goods granted him by the ſaid J. per 
guod aftio accrevit Sc. The defendant pleaded, that the faid 
. C. had n:t paid the ſaid 63/. &c. Whereupon they were at 
iſſue, and verdict and judgment for the plaintiff, and now 
aſſigned for error, that there was not a good breach. 11t, Be- 
cauſes he does rot /hew what the goods were whereof the deed of 
gift was made; ſed non allocatur, becauſe the generality is 
ſuſfcient. 2dly, The allegation is, that he had ſaved him 
barmleſi from the 63 l. whereas it ought to have been from the 12.01, 
3dly, Becauſe he does not /hew that he requeſted a grant of the 
motety of the goods, and tendered a writing unto him to ſeal; tor 
he being the party who is to have the benefit thereof, ought 
to make the tender; and for theſe cauſes, but principally for 
the ſecond, the judgment was reverſed, Cro. |. 661. pl, 10, 
$B Hill. 20 Jac. B. R. Archer v. Dalby. 
og 22. A, conuſee of a ſtatute, extends and aſſigns it to B. and Pam. 388. 
1 afterwards grants the land to C. and covenants that not vuithſtand- Perion's 
ing any att dane by him, or any other by his conſent, the ſlatute — 
extended, and execution remains in force; adjudged that this af- . Y 
ſignment was a breach; but reverſed in error; for notwith- : 
ſtanding the aſſignment the ſtatute ſtands in force, but if the 
declaration had concluded eo quod conceſſit to him &c, 
which implies a covenant, this action had lain; but netwith- 
landing this aſſignment, the ſlatute is in force, and the conuſee 
may releaſe it. But if he had covenanted that the grantee fhould 447 J 
bave it without diſturbance, this aſſignment would be a breach by 
reaſon of the word (grant) but here the action is brought on a 
covenant in fact. 2 Roll. Rep. 399. Mich, 21 Jac, B. R. 
Perſon v. Jones, 
23. Upon a marriage between the ſon of T. and the 1.x. 162. 
daughter of C. it was covenanted, that after the marriage Sc. S. C. held 
T. ſhould find to his ſon and wife, and their iſſues, competent en- 7 
I : „„ bet tes 
tertainment of meat and drink, and during the life of T. and io it, that the 
ive with him in his houſe, and that if the ſaid T. the ſon, and vile wo? 
his wife, ſhould diſlike to live together, that then the ſon and — 


wife ſhould have ſuch lands and goods of T. the father, and ts the ſecond 
LI 3 | live 
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huſbane de- Jide there they pleaſe. The fon having iſſue dies. The wife 
manded the takes 4 econd hujhand. The wife and . the father diſlike, and 


Jand and I : F 
goods, we diſagree &c. And now R. brought covenant upon the indenture for 


tor refuſal the lands and gect. Whit lock laid, that that is a diſagreement 


of the ta- within the covenant, becauſe it came in lieu of maintainance, 


ther, hes * 
brolgut Doderidge and Jones on the contrary ; for the diſagreement 


» 


covenant. hetween the father and fon, in the life of the ſon, had not 
Pop. been ſufficient ; but by the Court, that T. ought to find 


20 * S, Es . . - 
fals the meat and drink &c, to the wife and her iſſue by the firit 
action as huſband, during the life of T. and judgment was given ac- 
brought by cordins to the Opinion of Doderidge and Tones. Noy. 80, 
the ſon's 8 i 4 | 

wife and 87. Hill. x Car. B. R. Crabb v. Tooker. | 


her ſ-cond 
baron, but adiudged that a mutual diſegreement between all ought to be alledged, and there- 


fore judgment was guod querens nil capiat; but all agreed that the wife might have boarded 
with T. the father it ſhe would, but the ſecond huſband could not. 


2 Show, 24. S. covenants to ſurrender her * life in a copyhold 
* upon requeſt, and to permit B. io enjoy the fame, and to take the 
® But by the rents, i ſues and profits, In covenant B. aſſigns a Lreach,- that 
StatuteB&g ſhe did not ſuffer him te enjoy the ſaid lands, but had received the 
oh Et rents Sc. from the making of the indenture to the time of the writ 
enated,thz: &c. Exception was taken, that there was no requeſt as to 
the piaatiut the permiſſion 3 ſed non allocatur; for the requeſt is only to 
ee Seeg the ſurrender. 2dly, That a ſpecial diſturbance 18 not al- 
reaches xs ledged. zdly, The breach is too generally without ſhewing 
he fhall what profits ſhe- received; but the Court conceived, that 
Euing nt. in à covenant a man may ian as many breaches as he will, but 
not * in deli upon an obligation for performance of eovenants, for 

in that caſe there ought to be a certainty, and certainly aſ- 

ſigned, but in a covenant it may be aſſigned as general as the 

covenant is. Cro. C. 176. pl. 23. Mich. 5 Car. R. B. 

Syms v. Smith. | 

25, Leſſee covenanted fo repair the heuſe with convenient, 


neceſſary, and tenantable reparations, and the breach aſſigned was 


in net repairing for want of tiles 6114 daubing with mortar, but did 
nat ſhew that the houſe was net tenantable; and the Court were 
of opinion, that he ought to have ſhewn it, for there might 
be a tew tiles and a little mortar wanting, and yet the houſe 
might have convenient, neceſſary, and tenantable reparations, 
Mar, 17, pl. 29. Paſch. 15 Car. 1. Conyſby's Caſe. 

20. In covenant again/t the leſſce for years of a houſe for not 
repairing, he pleaded that the hauſe was caſually burnt down, 
and upon demurrer it was intiſted, that the plea was contrar 
to what /ef/ee had expreſsly covenanted to do ; and Roll Ch. J. 
held, that though the houſe was burnt by negligence, or any 
other means, the leſſee is ſtill bound by his coyenant ; and 
judgment niſi for the plaintiff, Sty. 162. Mich. 1649. 
Compton v. Allen, . | | 

27. Covenant in a leaſe for years was to pay yearly 201. at 
Michaelmas and Lady-Day, by equal portions, and the breach 
aligned was, that he did not pay the rent due at the aforeſaid 
| | 5 ſeveral 


Covenant. 


ver al feaſis, during the term aforeſaid, It was objected, that 
the breach ought to have been aſſigned *particularly ; but 
adjudged, that It was well aſſigned, for perhaps he never paid 
any rent at any of the days; and fo a judgment in Durham 
was affirmed in error. 1 Lev, 78. Mich. 14 Car, B. R. 
Coniers v. Smith. 

28. In covenant on a warranty in a fire the plaintiff declared, 
that one S. habens legale jus & titulum did enter upen him, and 
evidt him of a term for years, Exception was taken, that this 
might be by a title derived from the plaintiff himſelf. Adjornatur, 
Mod. 66. pl. 14. Mich, 22 Car, 2. B. R. Weotton v. 


Heal. 


not helped by the verdict, and judgment ior the defendant, ——— 
ment accordingly.- 
for his own expedition. 


2 Saund. 177. S. C. adjudged. 


29. In debt upon a acted, containing ſeveral covenants, for 
performance whereof the defendant obliged himſelf in the 
penalty of 401. and counts, that the defendant had broke the 
covenants, Upon non eſt factum pleaded, the plaintiff had 
a verdict, and it was moved an arreſt of judgment, that 
the declaration was ill, for there was no particular breach aſ- 
Signed of any one covenant; adjudged for the plaintiff; for 
though this would have been ill upon demurrer, yet here it 
is cured by the verdict. 1 Vent. 114. 126. Paſch. 23 Car, 2. 
B. R. Barnard v. Michell. 


Mod. £92. 
294. S. C. 
ad udged by 
9 Jultices, 
Trin. 29 
ar. 2. 

B. R. that 
the pleading 


:5 Ul, and 


Lev. 301. S. C. and judg- 
Std. 466. pl. 2. S. C. the plainu prayed judgment again himſelf 


2 Reb. 754. 
pl. 16. Bur- 
nard v. Mi- 
chell, S. C. 
ſtates this as 
an action 

ot debt 
brought on 
a deed for 
perform- 
ance, and 
not an obli- 
gat ion gene- 
rally, but a 


geed with covenants, and a penalty ſubſequent on non- performance thereof; ad;ornatur, mm— 


Ibid, 766. pl. 44- S. C. held and adjudged accordingly, 


30. Covenant that baron and feme ſhould ſurrender at the next 
audit at C. and breach aſſigned that there was an audit 6th of 


April, and no ſurrender; to which the defendant demurred; 


becauſe this is net ſaid (the next audit) but being averred that he 
aid not ſurrender ad prediftum proximum iter, it is well enough; 
per Twiſden and Rainsford, the reſt being abſent, and judg- 
ment for the plaintiff, 2 Keb. 865. pl. 18, Hill. 23 & 24 Car, 
2. B. R. Read v. Jackſon, | 
31, Debt upon a bond for performance of covenants, 
amongſt which one was, that the defendant ſhould convey ſuch a 
tenement for the life of the plaintiff, and the life of twa others, ſuch 
as the plaintiff ſhould name, and that he would give him poſſeſſion 
before Chriſimas. The defendant pads, that he always was, 
and ts ready to convey, if the plaintiff would name his lives, but 
by reaſon the plaintiff would nat name his lives, he could not make 
bis conveyance, Upon this plea the plaintiff demurs, and 
ſnews for cauſe, becauſe the defendant had nof alledged that he 
gave him peſſeſſion before Chriſtmas, and that he might have 
done, though he could not convey till the plaintiff had 
named; fed per Cur. Judgment was given for defendant, 
becauſe the poſſeſſion ſhall not be intended a divided thing, but a 
Pofſi fron purſuant to the leaſe - be was to make; tor — 
| I 4 t 
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8 Keb. 142, 


Pl. 14. S. C. 
edjornatur, 
—— 8. C. 
cited Ld. 
Raym. Rep. 
107. per 


Zi coyCh.T. 


Covenant, 


the poſſeſſion given would be an act done to no purpoſe, for 
he 3 turn him out again preſently; adjudged for defend- 
ant. Freem. Rep. 121. pl. 142. Trin. 1673. in C. B. Twy- 
ford v. Buntley. : | 

32. Covenant for quiet enjoyment againſt all perſons 
claiming under Sir P. V. and heros that ſuch a one did diſturb 
kim, clamans titulum under Sir P. V. and the defendant de- 
murred, becauſe he did net fay legalem titizlum; and for that 
the Court took this d:fference, that where a man makes a general 


covenant againſt all perſons, there a breach of cov-nant ſhall not 


be alleaged by a diſitirbance, uniefs it be by a lawful diſturbance z 
but othertoiſe it is when the covenant is to enjoy quietly againſt a 
particular perſan, according to the difference taken in Caſe of 
V1DSDALE v. ESSER in Hob. 34. And the Court ſaid genes 
rally in covenant it 1s ſufficient to follow the words of the 
covenant. Freem, Rep. 103. pl. 121. Paſch. 1673. Lucy 
v. Leviſton. | 5 

33. A. and B. were bound in a bend to C. for the payment of 
201. at a certain day. A. covenants with B. to fave him harm- 
leſs from the ſaid bond, B. brings an action of covenant, and 
alledges tor breach that C. ſued him in the Exchequer upon the ſaid 
bend, and had judgment againſt him, but he dees not alledge that 
A, did nat pay the money at the day. It was urged for the de- 
fendant, that for all appears, the money might be paid at the 
day, and then, though C. did fue B, and recover, yet it was 
no breach of the covenant, becauſe the ſuit was tortious, and 
the covenant ſhall not be extended to fave harmleſs from 
wrongs, and therefore he ought to have averred that the 
money was not paid at the day; but on the other fide it was 
ſaid, that there is a great difference betwren a general covenant 
to ſav? harmleſs (fr that fhail be intended only againſt lawful 
wrongs), and to fave harniteſs againſt a particular perſon, fer 
that is againſt tortious as well as rightful acts, cites Hob. 35. 
Beſides, it cannot be intended that the money was paid when 
it is ſet forth that C. ſued and recovered ; but Vaughan Ch. 
J. ſaid, the books did generally make a difference between a 
general ſaving harmleſs, and when it is againſt a particular 
perſon, but he did conceive there was none at all; for the 
reaſon was the fame in both, which 1s, when a man is wrong- 
ed the law gives him his remedy, which holds as well againſt 
every body as againſt a particular perſon ; but the other 
Judges were of a contrary opinion, and gave judgment pro 
quer. Vaughan being gone into parliament. Freem. Rep. 
142, 143. pl. 163, Hill. 1673. Hill v. Browne. 
24. Covenant, in which the plaintiff declared, that the 
defendant covenanted to build him an hoſe according to the rules 
preſcribed per flatutum, for rebuilding London, and aſſigned the 
breach, that he did not cover the cantilivers with lead, according 
to the rules preſcribed per ſtatutum pred, there was judgment 
by default, and a writ of enquiry, and 151. damages. It 
was moved in arreſt, that the breach was not ſufficiently aſ- 
= | ſigned, 
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ſigned, he not alledging in fact, that by the af the cantilivers 
ought to be covered with lead; but per Hale, it being ſaid that 
he did not cover them with lead ſecundum regulas per pre- 
dict. ſtatutum præſcriptas is an averment, that the ſtatute 
ſo preſcribed, 2 Lev. 85. Patch. 25 Car, 2. B. R. Dixe v. 
Jenman. 

i 35. In covenant on a bill of ſale, hat the defendant was the 
* legal proprietor of W. ſold, and had potber; the plaintiff alledges 
1 breach, that he was not proprietor, and does nit ſay Et fic non 
Hh tenuit conventionem, ſed infregit; the defendant pleads tenuit con- : 
37 ventionem; to which the plaintiff demurred; and per Cur. the 
3 breach is ſuſhcient, and the et /ic infregit is but form, and well 
3 enough beſide; judgment for the plaintiff. 3 Keb. 396. pl. 
| 97. Mich, 26 Car. 2. B. K. Streeting v. Hinde, 

f 36, In covenant for not repairing a heuſe let in S. being in 
| decaſu, not aid wherein, to which the defendant demurred, 


and ſhewed for cauſe, that it was nat particularly ſet forth 
wherein it was in decay, which per Cur. is ill, as well as in 
waſte; and judgment for the defendant, if parties do not 
agree to amend, 3 Keb. 478. pl. 11. Trin. 27 Car. 2. B. R. 
Portland (Counteſs of) v. Andrews. = 
7. A. granted a rent-charge of 2001. to B. and C. their 2 Mod. 138. 
| heirs, for the life of M. ad opus & uſum of M. and cove- Cook v. 
10 nanted to pay the rent ad opus & uſum of M. The rent not Herle, 
| being paid, B. and C. bring covenant, and aſſign the breach agreed ac- 
in not paying the rent to themſelves ad opus & uſum of the ſaid M. cordingly, 
The detendant demurred, becauſe the words in which the and P 
breach is aſſigned contains a negative pregnant; but it being been hte 
aſſigned in the words of the covenant, the Court held it N. “e de- 
good, Mod. 223. pl, 12. Mich. 28 Car. 2. C. B. Baſcawen E 


mig. have 
v. Cooke, pleaded it, 


that being a 
riormance in ſubſtance, but it ſhall not be intended without plcading it, and judgment tor 


he plaintiff, 
? 38. Covenant that the Plaintiff ſhould haue the firſt quarter's | 450 J 
rent due at Lady- Day, after the date of the deed; breach aſſigned, 
. that the defendant obſtruxit & impedivit eum (the plaintiff) a re- 


cipiendo & c. It was moved in arreſt of judgment, becauſe 
the plaintiff ſhews not how he was hindered, and cited 1 Bulſt. 
139 3 Cro. 121. PEN v. CLover. But it was anſwered and 
confeſſed, that non permiſit is too general, for there is no act 
done, but by impedivit & obſtruxit it is clear ſome act was 

done to the plaintiff's hindrance, which act the defendant belt 
knows himſelf; adjornatur. 2 Show. 75. pl. 58. Trin. 31 
Car. 2. B. R. Preſcott v. Pemberton. 

39. Covenant for payment of rent which was reſerved payable 
at the 2 moſt uſual feaſts of the year, St. Fohn the Baptiſt and 
Chriſtmas, or within 14 days after, the firſt payment to be at 
Chriſtmas next after the date, Breach aſſigned in non-payment 
of the rent at Chriſtmas firſt, and took no notice of the 14th day 
after ; and upon demurrer it was urged, that the 14 days 
| after 
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after ſhould not refer to the firſt payment at Chriſtmas, but 
that it was to be abſolutely on Chriſtmas Day; but Held by 
the Court, that the defendant had 14 days after the firſt Chriſt- 
mas as well as any other to pay his rent in; and therefore 
judgment was given for the detendant. 2 Show. 77. Trin. 
31 Car. 2, Anon. 

40. Plaintiff declared of a covenant to repair all the pales of 
the garden demiſed, except all the pales of the weſt fide, and aſ- 
ſigned the breach in nat repairing the pales contra formam con- 
ventionis, without ſhewing that the default was in the pales not 
excepted, Defendant pleaded that he had repaired the pales ace 
carding ta the covenant, Verdict for the plaintiff, and judg- 
ment accordingly by reaſon of the verdict ; but it was a- 
greed, that if the defendant had demurred, judgment ought 15 
have been for him, 2 Jo. 125, 126. Hill, 31 & 32 Car. 2. 

| B. R. Anon, 

2 Gow, 41. A breach may be well aſſigned though not directly within 
36. pl. 159. the words of the covenant z as where in a charter- party it was 
— = : , mutually covenanted, that the maſter of the ſhip (who was the 
zo: 2ppcar. Plaintiff) ſhould pay twa parts of the port-charges, and the factor 
of the defendant the 34 Part, through the whole voyage. | he 
maſter declares, that he ſailed from L. to C. and paid 2 parts 
of the port-charges for himſelf, and the 3d part for the defendant, 
who not repaid him. After judgment by detault, and a writ 
of enquiry returned, it was objected, that the defendant was 
not bound by this covenant to pay the 3d part to the plain- 
tiff, but to the collector of the port-charges, and therefore 
he ought to have ſhewn, that the defendant had not paid the 
zd part; ſed per Curiain, the plaintiff having averred, that 
he paid the 3d part, it ſhall be intended, that the de- 
fendant did not, and in his default the plaintiff was forced 
to pay the whole to prevent the ſhip's being ſtopped in the 
port; and though it was not ſaid, that they were paid in this 
voyage, yet it ſhall be intended ſo to be, it being alledged to be 
paid in the ſame ports where the voyage was ſaid to be 
made. 2 Jo, 186, Hill. 33 & 34 Car. 2. B. R. Bellamy v. 

Ruſſell. 

42. Covenant with a brewer for grains; the brewer mixes 
hops with the grains and ſpoils them; covenant lies though he 
declares ſpecially, 2 Jo. 191, 192. Paſch. 34 Car, 2. B. R. 
Goodliand v. Griffith. . | 

2 Show, 2, Covenant brought on articles indented, and in the me- 
LI merandum it was, De placito conventionts frat, but the declara- 
ee tion was, as it is in action ſur le caſe, quod cum per factum inden- 
thought the tatum te//atur ; quod defendens conceſſit, and concludes not prout 
ecclaration (let in covenant, et fic infregit conventionem. After a breach aſ- 


111, becauf I IT i 
br ſigned, and a demurrer, the Court was of opinion, that this 


informa!; is an action of covenant, and that it is nt neceſſary to conclude 
but the ex- Et fic infregit, nor uſual in pleading to ſay De placito quod 
erption on | * 

Which they teneat conventionem; but the covenant being that the de- 


| 451 ] fendant non relaxa et a debt aſſigned to the plaintiff —_ 
| 18 
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his leave, the Court was of opinion, that the breach was not 
well aſſigned; and gave judgment quod querens nil capiat 
per billam. 2 Jo. 229. Mich. 34 Car. 2. Copping v. Slay- 
maker. 
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adjud ged 
the decla- 
ration 
naught, was 
becauſe the 
covenant 


was, that he ſhould not alien without licence, and the breach was, that he made a leaſe contra 
formam & eflectum conventionis prædictæ, and does nat ſay abſque licentia; held naught, and 
judgment for the detendant. Skinn. 120. pl, 15. S. C. that the planitiit not alledging the 
Tcleaſe to be without his aſſent, for ought appears i may be with it, and ſo no breach of coves 


2 Show. 309. pl. 319. S. C. but S. P. does not appear. 


Nants. 


44. Covenant &c, upon a leaſe, wherein the defendant co- 


venanted to repair the buildings with all needſul reparations, 


principal timber only excepted ; and the breach aſſigned was, and 
that after the demiſe 2 barns, parcel of the tenement demiſed, were 
in decay for want of thatching and walling, and not for want of 
principal timber, | he defendant proteitando that the barns 
were not in decay, pleads that he was ready to repair &c. whete 
neceſſary (principal timber only excepted), but there was a 
neceſſity of twa principal beams of timber to ſupport the ſaid barns, 
ef which the plaintiff had notice, but refuſed to deliver them; and 
upon a demurrer to this plea the plaintiff had judgment, be- 
cauſe the defendant gave ns anſwer is the breach particularly 
alleaged by the plaintiff, that the barns were in decay for want of 
thatching and walling, and not for want of timber. 3 Nels. 
Ab. 122. pl. 3. [ Mich, 3 Jac. 2.] cites Lutw, 308. Brailſ- 
ford y, Partons, 

45. Covenant &c. on a leaſe of an houſe for years, wherein 
the defendant covenanted to repair it at his own charge, and all 
aqueduts, bridges, and fences &c, with banking, cleanſing, and 
fencing c. during the term; the breach aſſigned was, that the 
hauſe and 20 perches of bank, 10 bridges, and 40 perches of 
fence were broken, pulled up, broke down and ſpoiled, Exception 
was taken to this declaration, that the breach aſſigned ſo 
generally was not good ; but adjudged that the declaration 
was good, the breach being aſſigned according to the woras of 
the covenant, 1 Lutw. 326. Hill, 3 & 4 Jac. 2. B. R. Lee 
v. Johnſon, 

40. A. covenanted with B. to obtain a grant of 2 

C. A. is bound though C. has no title, Comb. 172. Mich. 
1 W. & M. in B. R. Scounden v. Hawley, 
47. Covenant to permit the defendant to carry away trees; 
breach quod non permiſit, ſed obſtruxit & olſtupavit; held well 
upon demurrer, and judgment for the plaintiff, 1 Show. 252. 
Hill. 2 W. & M. Dye v. Wells, 

48, Breach of covenant may be well aſſigned in the words 
of the indenture, though they are disjunctive words in the co- 
venant, Carth. 124. Paſch. 2 W. & M. in B. R. Rawlins 
v. Vincent. 

49. Covenant to keep in good repair the houſe, 2 and 
fables; and the breach aſſigned was, that the defendant had 
permitted the racks in the ſtable to be in decay, After verdict it 
was moved, that the plaintiff uu baue ſet forth, that wo 

. | EE racks 


4 AS,» 21 wo me; . 
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racks were fixed in the flabl:, and fo part of the freehold, for 
they might be in the ſtable and lay looſe, and Pollexfen Ch. 
J. was of that opinion; but the other Juſtices conceived, that 
it ſhould be intended that they were fixed fer uſe there, and it 
would be very remote to give it any other conſtruction ; and 
ſo ſudgment was given for the plaintiff, 2 Vent. 214. Mich. 
2 M. & N. in C. B. Anon. | 
50. In covenant &c. the plaintiff declared, that the de- 
fendant had covenanted far herſelf, her executors, adminiſtrators, 
and aſſigns, that ſhe would permit the plaintiff to make a drain 
&c. and the breach aſſigned was, that ſhe afſigned the lands 
where the drain ſhonld be made to one T. who would not permit 
the plaintiff 19 make the drain; there was a plea, and replica- 
tion, and demurrer; and it was objected againſt this decla- 
ration that it was ill, becauſe the covenant was for the de- 
tendant &c, or her aſſigns, to permit &c. and the breach is 
laid in the aſſignee's not permitting, and it appears by the 
pleading that the aſſignment made to T. was diverſe years before 
the demiſe made to the plaintiff, and this covenant cannot ex- 
tend but only to the aſſigns of the defendant after the leaſe 
made. Beſides, to ſay non permiſit, without ſhewing ſome 
ſpecial diſturbance, and which ought to have been particu- 
larly ſet forth, that the Court may judge of it, is ill; and 
judgment accordingly. 2 Vent. 278, Hill. 2 & 3 W. & M, 
in C. B. Targett v. Lloyd. 
1 Salk. 196, $1. Covenant by the aſſignee of a term a the firſt leſſee, 
22 3 in which he covenants, that the plaintiff ſhall enjoy free and 
eee clear of all incumbrances, and ſaved harmleſs and indemnified from 
taken to all arrears of rent, and aſſigns for breach, that 640. rent was 
e _ arrear, and that he deſired the defendant to pay it, but he 
breach in did not do it; the defendant plcads, that as to 601. part of the 
por zewing faid 641, that he bad left it in the hands of the plaintiff, ea in- 
N tentigne that the plaint if /hould pay it to the leſſor, and as to the 
other ſpe- 4. reſidue of it, that he had paid it himſelf ta the leſſor &c, to 
<a] damni- which the plaintiff demurred, becauſe ca intentione ad folvend, 
e. is uncertain; for his intention is not a thing iſſuable; ſed 
which the non allocatur; for he might reply, Non religuit mods & forma, 
rent bring and thereupon iſſue might be joined, and upon this iſſue he 
pies might give in evidence any matter to prove his intention; 
was taken and it was excepted to the declaration, becauſe 19 damnifica- 
by the tion 15 ſhewn, for it is not like to a condition of a bond broken, 
eee for there is a damage immediately by the parties being ſubject 
this diver. to the penalty, but it is otherwile here, till an action brought, 
ſty, where or diſtreſs taken, or other damages accrued ; and Roll, Tit. 
1 Condition, Cooper and Pollard 433. was cited, Which was 
covenant is the ſame caſe in effect; and another caſe lately adjudged upon 
giventoſave the tame reaſon, Skin. 397. pl. 31. Mich, 5 W. & M. in 
harmie's B. R. Griffin v. Harriſon. 


from a penal 


bond be- | 4 
fore the condition broken, there if the penal ſum be not paid at the day, and fo the condition 


not preſerved, the party to be ſaved harmleſs dors by this become liable to the penalty, and fa 


is damnificd ; but if the counter-bond be given after the condition of the obligation is brokeas 
or 
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er to fave harmleſs from a fingle bill without a penalty, there the eounater- bond cannot be ſued 
without a ſpecial damnification. 4 Mod. 249. S. C. accordingly. 


52, The plaintiff declared, that the defendant covenanted 
to pay yearly during the plaintiff's life at the two feaſts of Mi- 
chaelmas and Lady-Day 31. 65, 8 d. by equal pirtions, and aſ- 
ſigned for breach, that 31. 65. 8d, for a year at Lady-Day laſt 
was in arrear and unpaid; the defendant demurred and ob- 
ieed, that it does not appear when the money became due; 
for it might be behind and unpaid at Lady-Day, and yet 
might become due at Michaelmas or Lady-Day before; but 
the Court held this well enough upon a general demurrer, 
and gave judgment for the plaintiff, 1 Salk. 139. pl. 3. Trin. 
6 W. & M. in B. R. Stagg v. Hind. 
53. Debt upon articles of agreement, by which the de- 3 Mod. 133. 
2ndant was to tender @ cenveyance to the plaintiff, his heirs, or > = | 
afſizns ; and the breach aſſigned was, that the defendant did not ums alc... 
tender a conveyance to the plaintiff; and it was objected, that this ſity taken. 
breach was not purſuant to the covenant by which he 1s to 7 _ 
tender to the plaintiiF or his aſſigns, But per Cur. the dif- and fame 
terence is between doing a thing to a man or his aſſigns, and diveriuy. 
by a man or his aſſigns. In the laſt cafe the breach mutt be 
in the disjunctive, that it was not done by him or his athgns, 
hut in the firſt caſe it is ſufficient to ſay, that it was done to 
him; for an aſſignment ſhall be intended to be done to the 
plaintiff himſelf, and if he aſſigns his interelt then to the aſ- 
ligne, and if he did affign his intereſt that ought to be ſhewed [ 453 J 
on the fide; and fo a . — in C. B. was affirmed. 1 Salk. 
139. pl. 4. Mich. 7 W. 3. B. R. Smith v. Sharp. 
54. In an action of covenant the breach may be aſſigned as It was held 
large as the covenant is, for all is recoverable in damages, and per 
. pon a 
thoſe damages ſhall be for the real damages which the party bond o per- 
can prove that he has actually ſuſtained. But in debt upon a form cove- 
bond conditioned to perform covenants in a certain indenture ſpeci- mult of 
* : W 
fed, there a preciſe breach muſt be ſhewn, becauſe a breach is ut on 
torteiture of the whole bond; per Cur, Lord Raym, Rep. L ; 4! 


107. Mich. 8 W. 3. in Caſe of Brigſtock v. Stannion, in an chen 


of code nan? 


5 n CES 22 — 3 _— _— — - — 
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az many as 


you will, Freem, Rep. 157. pl. 174- Paſch. 1674. in C. B. in Caſe of King v. Cogle. 


55. 8& g VV. 3, cap. 11. J. 8. Enacts, that in all actions 

in any of his majeſty's courts of record, upon any bond, or on any 

penal ſum, far non-per formance of covenants, the plaintiff may 
aſſign as many breaches as he ſhall think fit, and the jury upen li 
trial of ſuch action jhall aſſeſs, not only ſuch damages and caſts as lf 
have been uſually done, but alſo damages for ſuch of the ſaid breaches ! 

as the plaintiff fhall prove, and like judgment ſhall be entered on | 
Htech ver dict as hath been uſually done in ſuch actions; and if judg- 
ment ſhall be given for the plaintiff on a demurrer, or by confeſ- 
ſion, or nihil dicit, the plaintiff upon the roll may ſuggeſt as many | 
breaches as he ſhall think fit, upon which ſhall iſſue a writ to the | 
ſheriff, to ſummon a jury to appear before the Juſtices of Me, 7 l 
| 7 | 
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Niſi Prius, to enquire of the truth of thoſe breaches, and to aſſeſs 


the damages. 


56. By the8 © 9 IV. z. cap. 10. and 4 & 5 Anne, cap. 16. 


the plaintiff may aſſign as many breaches as he pleaſes on bend tw per- 
form covenants Ec. 

57. Covenant was brought on a penalty of certain articles, 
wherein the defendant had agreed to pay /o much per chaldron 
for all coals laden either at Newcaſile er in the River Tyne, and 
brought to London; the breach aſſigned was, that the coals were 
laden en ſuch a ſhip infra portum de Tinmouth (viz.), at North- 
Shields, and brought from thence to London, The defendant de- 
murred, becaule it did not appear that Tinmouth is upon 


the River Tyne, and ſo the breach not well aſſigned, and 
the Court cannot take notice of it judicially, and therefore 
inclined againſt the plaintiff, but gave leave to diſcontinue ou 8 
payment of coſts. 5 Mod. 352. Trin. 9g W. 3. Toddud v. 
Middleton. 5 3 
58. Defendant covenanted with the plaintiff, that he would MR 
pay him 1001. in money, and give him credit for 1001. more, W 
2 the plaintiff's aſſigning him 10001, flock in the bank of i 
ngland, and that the defendant would accept the ſame upon no- 
tice on or before 24th of May next following. In covenant MR 
Plaintiff alledged notice to defendant, that plaintiff would be ready MR 
to make the transfer on the ſaid 24th of May, but the defendatit B 
did not come to accept, and non-payment of money aſſigned FR 
for breach &c. And per Cur, the breach is ill aſſigned, for 2 1 


they ſhould aſſign for breach, that they had tendered a trans- 


15 * 
Re Jes 
ms « 


fer, and that defendant did not accept, tor there was nothing to 
be paid but after transfer. 12 Mod. 248. Mich. 19 W. 3. 
Shales v. Seignoret. 
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8 
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Id. Raym. 59. In debt on bond to perform in covenants, the replication 
Rep. 197 muſt ſhew a certain breach; but in covenant it is enough to 
ay af breach; per Holt Cl Salk 

by Treby Align a general breach; per Holt Ch. J. 1 Salk. 140. pl. 5. 
Ch. ]. Trin. 23 W. 23. R. 

Ld. Raym. 60. Apprentice covenanted with his maſter not to buy or ſell with- 
Rep: 475. cut the maſter's leave, within two years; in covenant the breach 
favs, thaa aſſigned was, that the defendant diverſis diebus & vicibus, between 
unother ſuch a day and ſuch a day, ſold to H. and other ferjons unknown, 


3 as, gods to the value of 100 l. After verdict for the plaintiff it 
B Pf J was moved in arreſt of judgment, that the breach was uncer- 
tain, both as to times and perſons ; but per Holt it is certain 


having ; 

bought enough; for it is ſo deſcribed, that if another action be brought 
Feb, the defendant may plead a former recovery for the ſame cauſe, 
manner; and aver this to be the ſame ſelling; to which Gould J. 
and 1 agreed, and that the action here being only for damages it is 
— well enough ; and judgment for the plaintiff, 1 Salk. 139. 


pl. 5. Trin. II W. 3. B. R. Farrow v. Chevalier. 

61. Covenant to grind all his corn which he ſhould uſe in hit 
hone at plaintiff's mill; breach aſſigned, that there were 500 
barrels of wheat ground and uſed in defendant's houſe which 
he did not grind at plajntiit's mill; but ill, it not being ſaid 

| 1c 
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it was his corn. 12 Mod. 327. Mich. II W. 3. Hamley v. 
Hendon. | : 

62. Aſſumpſit 1 deliver corn on or before the 5th of January La Norm. 
into 4 barge to be brought by the plaintiff to receive the ſaid 5 C. & x," 


5th of January; it is good without a verdict, becauſe there wy being 
muſt be a concurrence of both parties; per Holt. 1 Salk. 140. LG 
pl. 6. Mich, 12 W. 3. B. R. Harmon v. Owden. but how- 


ever, it ig 


aided by the verdict, and judgment for the plaintiff. 


63. In covenant for not repairing the heir aſſns breach p Lord 
that the premiſſes were out of repair, tali die & per decem R 
annos ante tunc, which included his ance/lors time, and held 8 C. and 


| Ly - held that 
good, 1 Salk. 141. Paſch, 4 Ann. B. R. Vivian v. Cam ears 
plon. is certainly 


64. A covenant was, that the defendant ſhould dance, ſing, and well 
and act under the ſociety of comedians, and obey orders; and ſhould enough ate 
act and be aſſiſting to no «ther theatre, but what was appointed by RG 
R. and the breach aſſigned was, that he acted at Oxford, with- 
out the conſent of the plaintiff, The defendant demurs to the 
declaration; and Pengelly for the defendant excepted to the 
declaration, 1ſt, That it 2s ſet out with poſt hæc &c. which 
mult be conſtrued from the filing of the declaration (or bring- 
ing the writ), and it ſhould have been poſt confectionem in- 
denturæ, i. e. That he the ſaid W. did covenant that he, for 
ave years after the making, would not act &c, 2dly, This 
breach is not well affigned; becauſe it does net appear that 
the play he ated was publick, and if not fo it was no damage to 
the plaintiff, and the deſign of the covenant was not to re- 


ſtrain any dancing, acting &c. unleſs where it drew others 


(to lay out their money at other play-houſes) from the play- 
houſe of R. Salkeld contra that this breach is well aſſigned 
according to the covenant, and it is not material whether the 
acting were for gain or not, but take it to be for no gain, it 
is yet prejudicial to the plaintiff, for nobody will ſee his play 
when they can ſee another for nothing. Holt and Powel 
eld, that quod poſt hc non ageret &c. in the declaration 
ſnould have been quod abinde non ageret &c. now pat hec 
was right in the recital of the covenant, but wrong in the declara- 
tion; becauſe poſt hæc muſt be taten to be after the preſent time; 
lo that the breach is laid to be after the declaration. But 
It was adjourned, though the Court thought it could not be 
made good. II Mod. 133. pl. 13. Trin. 6 Ann. B. R. Rich 
v. Wilks. | 

65. Covenant to leave the premiſſes in goed repair at the end of 
the term &c, breach aſſig ned, that by one month before the end of 
the term they were nat in repair in any part thereof, contrary to 
the form and effeft of the covenant ; exception was for that they 
ought to have ſaid that the defendant did not leave that in 
good repair at the end of the term, ſed non allocatur. Trin. 
10 Ann. B. R. Hamond v. Royſton, ; 
66, Covenant 


| 8. C. & F. P. 
Corn. The breach aſſigned was, that he did not deliver on the per Holt, 28 


ep. 1125, 


1 
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66. Covenant by leſſor with his leſſee, that he hould repair 
the premiſſes demiſed before Michaelmas next, Breach aſſigned 
by leſſee, the 28th September the premiſſes were out of repair to be 
done by the leſſor accerding te the covenants contained in the deed, 
On demurrer to the declaration, judgment was for the de- 
fendant, for this is altogether uncertain, and it is but ar- 
gumentation, that the leſſor had not repaired ; the breach 
ſhould be aſſigned in the words of the covenant, that he did 
not repair. There is a difference between a covenant execu- 
tory and one not, and ſaying (according to the covenant) is 
uncertain. Paſch. 10 Ann. B. R. Mitchel v. Hamond. 

67. A leſſee for years covenants that it ſhall be lawful for 
IV. and two others his leſſors, their executors, adminiſtrators, or 
aſſigns, or any of them with workmen, and other company, to enter 
and view the premiſſes if in repair &c. IL, brings covenant and 
aſſigned a breach, that he with workmen came to the defendant's 
houſe ſuch a day, and at ſuch an hour, and reque/ted him that 
they might enter, and that the defendant recuſavit & non permiſit, 
and that I, and the tws other I hrs came the day and hour to the 
defendant's houſe, and requeſted, and defendant recuſavit Sc. with- 
eut ſaying plea ſcilt. &c, Defendant pleads to the whale, and 
favs he did net refuſe the plaintiff to enter, but anſwers nothing 
as to the 2d breach aſſigned &c. Sed per Cur. It is a good 
plea; for the two afſiznments in the declaration are but one 
breach, it being all faid to be at the ſame time and hour, for 
all three might come together and requeſt, and not W. firſt, 
and then he and the other two afterwards &c. Mich. 10 Ann. 
B. R. Wright v. Nicholls. 

68. In aſſigning of a breach I there be a varying between the 
aſſignment and the words -4 the exvenant, ſuch a fact muſt be af- 
ſegned, as ts a breach in law of the covenant; per Parker C. |. 
Paſch. 11 Ann. B. R. 

oo 2 69. Leſſee covenanted to lime and dung the land durante 
od ba termino, leſſor died within the term, and his heir brought 
fa:d that covenant and aſſigned the breach, that after the deſcent of 
eee, the land the defendant did not durante termino lime and 
it 1 dung the land. The Court held the breach not well aſſigned; 
the term; becauſe the not dunging it and liming it ſince the deſcent is 
> the no breach of the covenant, if it was limed and dunged fo ſuf- 
o. de to be ficiently before, that it did not need it. Adjornatur, 10 Mod, 
aflizacd in 158. Paſch. 12 Ann, B. R. Sail v. Kitchingham, 

the words 

of the covenant; and Per Parker Ch. J. he ſhould have ſaid that deſendant did not lime them at 
all, and that the cloſes remained unlimed during the reſidue of the term; that where a man is to 
do one particular act during the term, and which is not an act of continuance, once doing it within 
the term is well enough. SS. Rep. S. C. 


70. In covenant the plaintiff declares that he the plaintiff, 


did covenant with the defendant to transfer at a certain day, 


fuch a ſhare of flock, with the dividends and profits that in the mean 
time ſhould ariſe upon the ſame ta the defendant at the South Sea 


Houſe, at the uſual hours, whon the books of the company arc * 
| an 


Covenant. 
and that the defendant did covenant to accept the ſame, and pay /» 
much to the plaintiff for it, provided the plaintiff did tender it at 
the time and place above-mentioned; and he avers that he was at 
the South Sea Houſe at the day, at the uſual hours when the books 
are open, to tender the ſaid ſhare of ſtock, with the dividends 
and profits of the ſame to the defendant ; but that the de- 
fendant did not accept the ſame, fed penitus recuſavit & ad- 
huc recuſat acceptare &, The defendant demurs ſpecially, 
Per Cur. the plaintiff has not entitled himſelf to his action, 
for that he has not /hewed what are the uſual hours of keeping 
the books open, and that he was at the place à convenient time 
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before ſhutting the books, ready to make a tender; and the refuſal | 450 ] 


being not expreſsly laid to be at the time and place, fhall not be ſo 
intended ; if it had been fo laid, it would have been good. 
Gibb, 61, 62, 63. pl. 9. Paſch. 2 Geo, B. R. Bowles v. 
Markwith. | 

71. Where the covenant was that lefſee ſhould quietly en- 


joy two cloſes again/t all clatming or pretending to claim any 


right in them, he had affigned the breach thus that J. S. hav- 
ing or pretenaing to have a claim time out of mind did enter upon 
the ſaid cloſes, and held well aſſigned, and that this cafe dif- 
fered from the Cafe of Kerby v. Hanſaker, for it is impoſſible 
here that the diſturber could claim under the plaintiff himſelf, 
ty reaſon of the words time out of mind. 10 Mod. 383, 384. 
Hill. 3 Geo. I. B. R. Chaplain v. Southgate, | 


(M. a) Pleadings and Aſſignments of the 
Breach, Joint and Several. 


I, 1 made indentures between them quod cum uterque 


obligatus fuit alteri in two ſingle obligations they cove- 
nanted between them quod ſi uterque eorum ſteterit et obedierit 
arbitrio et ordinationi A. et B. &c. that then the obligation of 
him who ſhall be vaid and the obligation of him who ſhall not per- 
form it jhall be in force, and therefore per Littleton each has 
bound himſelf as well for his companion that he ſhall perform 
the award, as that he himſelf ſhall perform it, and the defend- 
ant pleaded performance and did nit ſay that the plaintiff had per- 
formed alſo and yet good per tot. Cur. For it ſhall be intended 
that each ſhall me his dn part, for theſe words quod utergue 
fteterit is as muc 
ſua ſteterit for it is no more but eyery one for his own part, 
and theſe words quod uterque obligatus alteri in 2001. is good 
alſo, and ſhall not be taken by this, that both of them are bound 
to each of them, but ſhall be taken, quod uterque pro ſe tene- 
tur alteri ſeparaliter. Br. Covenant pl. 27. cites 39 H. 6. 9. 
2. And alſo in indentures they ſay in the end, ad quas qui- 
dem conventiones perimplendas utergue teneatur alteri in 1001. this 
is good and every one by himſelf ſeparately is bound to the 
other; for thoſe words are good ſeveral words in themſelves. 
Vor VI, M m And 


as if he had ſaid quod wterque eorum pro parte 


* 
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And ſo ſee that thoſe ſnort words are ſeveral in themſelves 
as well as if each ſeverally by two covenants had covenanted 

with the other. Quod nota, per Cur, Ibid. 
v Le. 360. 2 R. B. by deed covenants with 4 perſons and their affigns Ec. 
pl. 200. ad & cum quol:bet eorum, that he was lawfully and ſolely 4 of 
— omar a rectory, Tuo of the couenantees bring covenant againſt R. B. 
adjudged and held ill, becauſe it was a joint covenant and the others 
for the ought to have joined. Mere it appears that every of the cove- 
— nantees hath a ſeveral imcreſt or eflate, the covenant ſball be ſeveral 
in error in in reſpect of their ſeveral intereſts; and if covenant be with 
Cam. Scacc. the covenantees et cum quolibet eorum, theſe words make 
+" 5 al the covenant ſeyeral, as if 2 man demiſe black acre to A. and 
ing brought White acre to B. and covenants with them et quolibet eorum &c. 
by one of the covenant is ſeveral but if the demiſe had been to them 
vs dM Jointly, the words cum quolibet corum are void; for a man by his 
edjudged Covenant in reſpect of ſeyeral intereſt cannot make it firſt 
there for joint, and then ſeveral by the words cum quolibet eorum. 


255 Rep, 18. b. 19. a, Mich. 29 & 30 Elis. in Cam, Scacc. 
rw 47. dung ys Caſe, 9 3 | | 
pl. 60 


Anon. S. C. in the Exchequer, and adjudged there by che whole Court, that covenant did uot 
ke by one of them only but ought te be brought by all, —+—5, C. cited by Coke Ch. J. 
3 Bulſt. 68. S. C. cited by Fleming Ch. J. Bulſt. 26. 


| 479. pl. 22, . . . . . . 
3. c. bu merchants join in the covenant (id eſt) conveniunt ſeparatim, 


N yet this word ſeparatim makes this ſeveral eovenants and not 
Gffering in à joint covenant, and whereas it was further added, perfor- 
opinion. mationem omnium & ſingularum conventionum — 
and ther- mercator ſeparatim obligat ſeipſum &. in double the freight. 
fore moved This is ſeveral too by reaſon of the word ſeparatim, and this 
word ſhall refer to the ſeveral covenants before, and when 
pound. — covenants are ſeveral they are as ſeveral deeds, and the covenant bere 
8. 4. en the part of the maſter and owners is joint, 5 Rep. 22, 23. 
Judged tiuat Hill. 39 Eliz. C. B. Mathewſon's Caſe. 


S. C. cited per Williams J. Bulſt. 26. tg be adjudged that the word (Separqim) makes the 
—— v * i ! 


Datch. 97. 5. The plaintiff declared that A, and B. dimiſerunt; this 
cordingly. #7P97ts a joint covenant as to the interęſt granted, but as to att 
comb. ſubſequent it imports a ſeveral covenant, 1 Salk. 137. Mich, 
— C. 1 W. & M, in B. R. Coleman v. Sherwin. | 
79; 8. C. 6. If 4, conveys 3 manors to B. C. and D, ſqverally, and 
covenants with them & quolibet eorum, that he has conveyed to 
them a good eflate; theſe are ſeveral covenants and not a 
joint covenant. Jenk, 262, pl. 63. 
wid. 207, 7. E. ſeiſed in fee of a manor conveyed it to the uſe of himſelf 


4 ianey Jer Hes and they to bis wife vill T, his ſon ſqould be 24 ary 
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died. 7. granted a rent-chargg ie N. and covenanted that he had J. aa: T. 


not altered any eſtate made by his father, and had dne no af _ pat 


whereby it A be altered, and that the land ſhould be to the 77.0% 
— 2 Adjudged that there were ſeveral —— — 
for the two finſt were negative, and the laſt affirmative. . E. his 
Litt. Rep. 63. Arg. cites Mich. 1 Pe. C. B. Ersfield v. — 
Napper. | | | to him, 
and ſays, 


that this grant was before L was 24, and that T. egvegacted that he had good 2nd lawful 

to grant notwithitanding any act done by him, and that the land charged Mall be open and ſuſfi- 
cient to his diſtreſs; and for that the land was not open to the diſtreſs, action was brought; that 
T. pleaded that he had done no at, but that the land ſhould be open, and adjudged againſt him, 
that the words (notwithſtanding any act &c. ) do not extend to this laſt covenant as to the land's 


being open, which is abſolutely of itſelf. | 
$. The plaintiff had a rever/ion of two houſes, one in fee, and * 2 Bald. 


the ather for years, and makes a leaſe for years, with covenant john 
[* by the liſſce] fer reparations of both houſes ; and queſtion Piot, S. c. 
was, whether the plaintiff ſhould have one action, or ſeveral in B. R. and 
actions, and adjudged that he ſhould have a joint action for . 
both. Brownl. 20. Mich, 7 Jac. Pyot v. Ld. St. John. affirmed. 
9. Indenture of covenant between A. and B. of the one part, « Brownl. 
and C. of the other part. Among other covenants one was, it 297. Yates 
is agreed between the parties, that C. enter into bond to pay A. © —_— 
1601. by ſuch a day, which was not paid. A. dies, B. and not judged; for 
the adminſtrator of A. ſhall have the action on this cove- it is a joint 
nant; for the 1601. payable to A. in his life being to be Salt. 
obtained by his ſuit on this indenture, no one can have 6. 8 
action upon it, but thoſe who are parties during their lives, held ac- 
and after their leath the executor or rom, N of the ſurviuor. 204 f. 


Yelv. 137, Trin 8 Jac. B. R. Rolls v. Yate, judgment 


affirmed. And per Fleming Ch. J. where there is matter precedent, and apt words ta draw 
Jeveral conſiderations, as in ® MATTHEw3ON's CASE before, there ſeveral actions 8 

of cavenant are to be brought ; but otherwiſe it is where no ſuch matter appears, [ 458 ] 
25 in this principal caſe, and therefore the covenant here being joint, the plaintiffs ought to join 
in the action of covenant, and ſo the judgment well given for them, and to be affirmed. Fenner 
J. faid, that if a man be bound to three, ſolvendum to one of them, this is joint, and they 
bought all of them to join in the action, and ſo in the principal caſe here. * See pl 4. 


F 10. Covenant againſt B. and 8 on a covenant in an in- — 
enture artificially ta erect an houſe &c. Judgment was again B. 580 
by default, 2 blade that be 2 B. th artificially _—Y Sec. en de, 
and fo to iſſue, and found for C. A writ to enquire of damages ſendant. 
was moved for againſt B. becauſe the act to be done was to 
be done by both, and B. is condemned of non- feaſance by the 
Judgment; but the Court denied it, and held that B. ſhould 
not be charged with any damages; for It appears that the 
covenant is performed, and C. ſhall have coſts, againſt the 
plaintiff, Sid. 76. Paſch. 14 Car, 3. B. R. Boulter v. Ford, 

11. And Windham J. held, that if C. had pleaded that the 
houſe was artificially erected by him, (without ſaying by 
them) and the jury had found accordingly, it had been good 
performance, becauſe the thing — to be done is done, 
end therefore there is difference between this caſo and the 

| Mus caſe 


r 
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caſe where ts covenant to go to York, there the one cannot 
plead that he went, but mult plead that they two went; for 
there is a perſonal af to be dine; and the one cannot go to 
York by deputy as he may erect an houſe, Sid, 76. Paſch. 
14 Car. B. R. Boulter v. Ford. 

12. The Court conceived, a covenant to do ſeveral things is 
as fevera! covenants, and though he might have aſſigned one 
breach, yet ſeveral are good enough; judgment for plaintiff, 
2 Reb, 69. pl. 43. Paſch. 18 Car. 2. Young v. Golling. 

13. A coverant was between A. of the one part, and B. and 
C. of the other part, & quemlibet eorum. A brings covenant 
againſt B. only, and good. 2 Ley. 56. Paſch. 24 ha 2. B. K. 
Bolton v. Lee. | | 

14. A. and B. covenant with C. for themſelves, and every of 
them, that if they renew ſuch a leaſe, they will aſſizn the term ta 
C. A. dies, and the covenant being broken, C. ſues the executar 
of A. Objection that this is a joint covenant, and fo ought 
to ſurvive in charge to B. But per Cur. it is joint and ſeveral, 
for (every of them) is as much as for (each of them) and to 
the party hath election to ſue either tlie executor or the 
ſurvivor. Freem. Rep. 248. pl. 262. Hill. 1677. May v. 
Woodward, 

15. A covenant which is joint in itſelf ſhall be taken 
ſeverally when the breach aſſigned is a ſeparate act of one of the 
parties; per Holt Ch, J. Cumb. 194, Mich. 1 W. & NMI. in 
B. R. Coleman v, Sherman. 

Bu: bard ' 16, A. B. and C. in conſideration of ſuch a rent reſerved 
_— by a deed fell conceſſerunt & dimiſerunt to the plaintiff, and on 
title to de- this covenant in law the plaintiff brought an action againſt 
mite, then A. and aſſigned for breach that A, and another by his com- 
1 mand entered en the plaintiff; and he ſhewed further, that 
have been A. B. and C. had nothing but that one D. was ſeiſed in fee. 
brougnt:= A, the defendant pleaded that B. and C. were ſeiſed, and had 
—_— power to demiſe, and traverſed that D. was ſeiſed, and like- 
if n-1ther Wile traverſed that the def-ndant entered and kept the plaintiff 
- oo 55 out; and upon demurrer to this plea it was adjudged, that 
ten then this adi muſt be faunded upen the word dimiſerunt, which is 4 
an action Covenant in law; for there was no expreſs covenant, and there- 
he be fore as the interett granted to the defendant by that word is 
— joint, fo muſt the covenant be; and if ſo, then this action 
all, per being brought againſt the defendant alone, cannot be main- 
Holt Com». tained, but it ought to be brought jointly againſt A. B. and C. 


1 who were the leſſors. 1 Salk, 137. Mich. 1 W. & M. in B. R. 


ch. ] open- Coleman v. Sherwin. 
ing the mat- 


[ 59 ] ter, faid, that this action was brought on a covenant in law made by the word con- 

45 ceſſ1; and it appears here, that the demiſe was a joint demiſe made by the deſend- 
ents Sherwin, Dover, and Eusfield, and theretore this covenant implied by law, ought regit- 
larly to be joint; ſed per Cur in ſuch a particular cafe as this is, where one of the leſſors ha{ 
actually done wrong by his entry on the leſſee without the aſſent of the others, the covenant in law 
ſhall not be taken to be joint, ſo as to charge the other leſſors with this perſonal wrong of their 
companion; for it is unreaſonable that the innocent ſhould be puniſhed with the guilty, there- 
ſorc as to that breach, (viz. the entry of Sherwin, and turning the plaintiff out of poſſeſſion, the 
action is well brovght againſt him alone; but as to the two other breaches afligned in the decl?- 


- ratian, 


1 
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ration, this action of covenant ought to be brought againſt the leſſors, for as to that purpoſe the 


i * covenant in law is joint, and not ſeveral; for in luch caſe there is no particular perſonal tort done 
87 by one more than another, and if ſeveral actions ſhould be permitted in ſuch caſes, the plaintitt 1 
I. would recover damages two or three times for the ſame thing. Carth. 98, 99. S. C. 1 


(N. a) Pleadings. In Bar c. 


7 
| 
6+ * TJ RESPAS> of taking fer toll contrary to t, of N. 3. 
_- the d. fendant pleaued grant of King John of tHe aferrfaid | i 
cuſtom ; the plaintiff alledged compoſition between the m ls, 


and that the defendant by the taking had broke the comp n; 
and per Knivet clearly he ſhall plead it as here, and ſhai! ot ; 
be drove to writ of covenant, and by conſequence may rebut | 
in this caſe, and ſhall not be drove to writ of covenant. Br. 
Barr, pl. 109. cites 39 E. 3. 13. | 

2. If a leaſe for years be by deed, and that the leſſee ſhall not 
be charged of reparations, he ſhall rebut by this in action of 
waſte, and ſhall not be put to action of covenant, br, Co- 
venant, pl. 42. cites 21 H. 6. 46. 

3. Where a man grants to his tenavt that he will not diſtrain 
him before ſuch a feaſt, there if he diſtrains he ſhall have only 
an action of covenant ; per Fineux Ch. J. But Brook makes 
a quzre thereof, for he ſays it ſeems that t ſhall be pleaded 
e. to avoid circuity of action. Br. Barre, pl. 52. cites 21 

7. 23. . 

- 450 if a man leaſes land for life or years, and after grants "gy 
by another deed that he ſhall not be impeached of waſte, there if | 
he brings waſte, the other ſhall have only action of cove- 
nant, per Fineux Ch. J. But Brook ſays, that it is uſed to 
the contrary, for he may plead it in bar to ayoid circuity of 
action Ibid. | 

5. If a covenant he to make an eſtate by the advice of F. S. . 

it ought to be ſhewn what advice J. S. gave; per Hobart Ch. J. | 
Arg. Hob. 295. cites 26 H. 8. 1. and 16 E. 4. 9. | 

6. In covenant for not repairing, if damages are recovered, | 
it was ſaid by Manwood, that by this recovery of damages | 
the leſſee ſhall be excuſed for ever after from making of repara® | 
tions; ſo as if he ſuffer the houſes for want of reparations to ] 
decals no action ſhall be afterwards brought thereupon for 
the ſame, but that the covenant is extincł. 3 Le. 51. pl. 72. = 
Trin. 15 Eliz. C. B. Anon, | 
7+ In debt upon an obligation to perform certain covenants in 
a pair of indentures ; the plaintiit afligned the breach in one e 

the covenants, viz. that the defendant ſhould do all reparations of 
ſuch a houſe demiſed to him, and that he had not repaired, but 
ſuffered the ſame to decay. Defendant ſaid, that the plaintiff had 
acquitted and diſcharged him of the reparations, Plaintiff de- 
murred. Manwood ſaid, that the ſame is an acquittal and 
diſcharge of the reparations, as well for the time paſt, as for 
the time to come, by force of the ſaid covenant, and amounts 
to as much as if he had releaſed the coyenant, Then ft was © 450 
M m 3 meved, 
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moved, if the cournant being broken for want of reparations ? It 
now the acquittal! and diſcharge, or releaſe of the covenant, fhould 
tate away the action upon the obligation which was once forfeited 
before ® And Manwoed held that it ſhould not; for if one be 
bound in an obligation for the performance of covenants, and 
before the breach of any of them the obligee releaſeth the 
covenants, and afterwards one of the covenants is broken, 
the obligation is not forfeited, for there is not now any co- 
venant which may be broken, and therefore the obligation is 
diſcharged ; but if the releaſe had been after the covenant 
broken, otherwiſe; all which Dyer and Mounſon conceſle- 
runt. 3 Le. 69. pl. 105. Mich. 20 Eliz. in C. B. Anon. 

8. Releaſe of all actions is no diſcharge of covenants nt 


broken, And, 64. pl. 138. Mich. 23 & 24 Eliz. Digs v, 


Chute, 

9. It was ſaid to be adjudged, that in covenants at, if 
they are once broken, and an action of covenant brought, and a 
recovery upon it, if they are afterwards broken, a ſcire facies 
ſhall be upon the judgment, and need not hring a new writ of 
— Cro. C. 3. pl. 7. Hill. 24 Eliz. B. R. Swann's 

e. 

10. Leſſee for years covenanted to build an houſe on the land 
within the firfl 10 years; In covenant the defendant pleaded 
that the liſſor entered, and had poſſeſſion for part of the gth year 
& c. Per Gawdy he ſhould have ſhewed, that the plaintiff would 
not ſuffer him to build ; and the other Juſtices ſeemed of the ſame 
opinion; but would adviſe. Godb. 69. pl. 84. Mich, 28 & 
29 Eliz. B. R. Barker v. Fletwell. 


| Cro.E.29822as 11. The leſſor coumants that the liffee ſhall repair the tene- 


Taylor v. ments, when they are ruinous, at the charge of the leſſor ; in debt 


_ for rent, the Iiſſce pleaded that matter, and that according to 
only tha the covenant be bad repaired the tenements, being then ruin- 


the leſſor ous, with the rent; and demanded judgment if action &c. and 
—— good; per Gawdy and Clench juſtices; cites 11 R. 2. Bar. 
pair, but 102. but Fenner J. contrary, for each ſhall have action 
nothing ſaid againſt the other, if there be not an expreſs covenant to do 
— — it. Le. 237. in pl. 320. Mich. 32 & 33 Eliz. B. R. Beal v. 
Ca ycon- Tay lor. | 

the law gave liberty to the leſſee to expend the rent io reparations, o otherwiſe the houſe may 
fall upon his head before it be repaired. But Fenner e contra: for if leſſor.will not repair it, 
leflce is to have his covenant againſt him. Clench agreed with Gawdy, but leſſce ſhould have 
2 ** evidence on the general iſſue, (as in this eaſe he bad done us 

e. 


Brownl. 8g. 12. In debt on bond for performance of covenants the defen- 


Mich. 3 gant Pleads a releaſe, and iſſue is joined upon it, and found for 


20 18 the plaintiff, and he has judgment, and affirmed in error, 
S. C. — though the plaintiff did not alledge any part of the bond, and 
XC z a breach of it in the defendant; for the plaintiff is forced 
Brownl, Gy the defendant's plea to anſwer to the releaſe, and has no occaſion 


ſeemsonlya to ſhew any breach of covenant; for the law requires that, when 


— it is pleaded that no hond was made, and not where the * 
| | an 


Codenant. 1400 
and breach are confeſſed, as in this Caſe is impliedly done, 
Jenk. 280. pl. 4. © 

12. [The plaintiff is not bound to alledge a ſpecial breach 22 99. 
when the defendant's plea contains ſpecial matter, [As in] fes ont, 
debt upon bond for petformance of covenants in a leaſe made by a wanſlation 
A, tenant in tail, in which was a covenant, that A. might of Yelver- 
enter from time to time to view the reparations, Defendant "—_ 
pleaded, that A, died, and that B, the iſſue in tail, entered before 
any covenqnt was broken. The plaintiff replied, that B. came 
with him Ntbe lands to view the reparations, and traverſed ; that 
B. entered modo & forma prout &c, The plaintiff had a ver- 
dict. Error was brought, for that no breach was alledged of [ 461 
covenant in the defendant, and ſo there was no cauſe of 
action. But per Cur. it needed not in this caſe; for by the 
ſpecial iſſue tendered by the defendant, viz. that the iflue in 
tail made an entry on him before any covenant broken, he 
inforced the plaintiff to make a ſpecial replication to the point 
tendered, and fo cannot aſſign any breach of covenant, but 
Muſt neceſſarily anſwer to the ſpecial matter alledged. Velv. 


78. Mich, 3 Jac. B. R. Jeffrey v. Guy. 


14. A warrantia chartæ depending is no bar in covenant, be- 
cauſe they are of ſeveral matters, one real, and the other 
perſonal, See Hob 3. pl. 6. Hill. 5 Jac. Pincombe v. Rudge, 
And ibid. 28. S. C. cited by Hobart Ch. J. And ſee Yely, 


139. 8. © 


15. In ry ny againſt leſſee for non-payment of rent, he Brownl. 19, 
pleaded, levied by diflireſs, Plaintiff demurred, and judgment gs _— 
for him; for this plea is a confeſſion that it was not paid accords brought up- 


ing to the reſervation; for the plaintiff could not diſtrain unleſs on an in- 


it was behind after the day, 2 Brownl. 273. Mich. 7 Jac. c—— 
G B. Hare v. Savill. | | — — 
| pay rent at 


certain days therein ſpecified and reſetved. The defendant pleads, that no rent was behind, 
The plaintiff demum to that plea ; and it was held by the whole Court to be a bad plea in cove» 
nant, for by that plea the defendant confeſſes the covenant broken, and that plea tends but in 


mitigation of damages. Brownl. 19. Trin 7 Jac. Hare v. Sauil. 


16. In debt upon an obligation with condition fo perform co 
venants in an indenture of leaſe, the defendant pleads, that aftery 
and before the original purchaſed, the indenture was by the aſſent 
of the plaintiff, and the defendant cancelled and avoided, and ſo 
demands judgment of the action; and ſeems by Coke clearly, 
that the plea is not good without auerment that no covenant was 
broken before the cancelling of the indenture. 2 Brownl. 167. 
Paſch. io Jac. in C. B. Anon. 
17. Action of covenant brought, for that the defendant did 
uot pay a rent with which the land was charged; the defendant 
Pliads he was to enjoy the lands ſufficiently ſaved harmleſs, and 
enſwers not to the breach; and — a naughty bar by 
the whole Court. Brownl. 22. Mich 12 Jac, Cowling v. 
Drury. | 3 
18, Accord with ſatisſaction by deed is a plea in diſcharge In a&tion. 
of covenant, as — — HA breach 22 bocauſe it is — — 
| Alm 4 an Y 
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nt >{ea42b* an action merely perſonal, in which only damages ſhall be 


| 4 | 
0 eee recovered, and it enures as releaſe of covenant. Palm. 110. 


ed on both Paſch. 17 Jac, B. R. Robards v. Stoker. 


farts. 3 
Lev. 189. Mich. 36 Car. 2. C. B. Ruſſel v. Ruſſel. 


ꝛ Roll Rep. 19. Pleading by way of bar or replication, that teſtatum 


poor exiflit per talem indenturam is not good, though in a declara- 


man, S. C. tion it is ſuthcient to induce the action and align the breach; 

a0Jucgee 12 per tot. Cur, Cro. J. 537. pl. 2. Trin. 17 Jac. B. R. in Caſe 

C. B. and . | 

1S-med in Of Bultivant v. Holman, _ - 

B. R. 20. Leſſee covenants to do all reaſonable carriages for his 
leſſor with his carts &c. Leſſee pleads he has no cart &c. 
A good plea ; for he is not bound to keep carts &c. on pur- 
pole. Lat, 202, Hill, 2 Car. Manners v, Veley. 

21, The plaintiff brings an a&:on for breach of covenant upon 
a deed; the defendant pleads a parol agreement afterwards in 
diſcharge of the former covenant ;z but the Court held the 
plea not good. Sty. 8 Hill, 22 Car, B. R. Forteſcue v. 
Brograve. 

462] 22, In covenant for not repairing &c. the plaintiff. /hews for 

3 _ „ breach, that the houſe was burnt down through the negligence of 

1 — the defendant Sc. and that he did not repair it. The defendant 

ment. traverſed that it was not burnt down, prout &c, and adjudged 
an ill traverſe ; becauſe the defendant's not repairing is the ſub- 
fantial part, the other being but inducement. Hard. 70. 
cites Paſch. 24 Car. B. R. Allen v. Reeve, 

23. In covenant &c. for non-payment of rent, the defendant 
pleaded in bar, that the plaintiff entered into part of the land de- 
miſed before the rent due, for which the action was brought, 
and ſo had ſuſpended his rent; the plaintiff replied, that the 
defendent did re-enter, and ſa was poſſeſſed of his former eſtate, 
Upon demurrer Roll Ch. J. ſaid, the plaintiff ought to thew 
that the defendant entered and continued in poſſeſſion till after the 
rent became due; therefore nil capiat per billam, niſi. Sty. 
432. Hill. 1654. Page v. Parr. 

24. In an action of covenant on demiſe of a free-ſtone 
quarry to the defendant, the defendant covenants not to dig in 
any other part of the common, and now breach being aſſigned in 
digging, the detendant pleads non locavit the quarry prædict. to 
to which the plaintiff demurs, the demiſe being by indenture, 
and the covenant collateral, The Court agreed the plea fri- 
volous ; judgment for the plaintiff, niſi. Keb. 751. pl. 44+ 
Trin. 16 Car. 2. B. R. Armin v. Bowes. | 

25. In delt for rent on a leaſe for years, the defendant 
pleaded in bar that the leſſor did covenant, that the liſſee might de- 
duet ſo much for charges, and upon demurrer this was adjudged 
a good plea, it being a thing executory and the covenant in 
the ſame deed, and the party ſhall not be put to circuity of 
action and to bring an action of covenant, Lev. 152. Mich. 
16 Car. 2. B. R. Johnſon v. Carre. | 

20, In 


26. In covenant or a conveyance upon a covenant, that * bg. 
the vendor was ſeiſed in fee, and breach aſſigned that he was not pl. 5 
ſeiſed in fee, the defendant pleaded quod non infregit conventio= Hiſt. of 


nem ſuam, this is ill, being tos general and argumentative, upon C. B. 124. 


a demurrer, but it is helped after a verdict. 1 Lev. 183. Trin. — 
18 Car. 2. B. R. Walſingham v. Comb. — 
| covenant 


the defendant ought to traverſe the deed or the breach, and both cannot be involved in non fregit con- 
ventionen. | 


27. Defendant pleads in har of breach for non-payment of 
rent a former bargain and ſal of the ſame land, without plead- 
ing entry accordingly, it was faid no 17 Brig requiſite being 
on the Statuteof Uſes, Sid. 399. pl. 6. Hill. 20 & 21 Car, 2, 

B. R. Banks v. Smith, 

28. If leer after aſſignment of the reverſion brings covenant, 3 Lo 134 
leſſee cannot plead that he has aſſigned over his reverſion, _ "Vn 
but either leſſor or his grantee, who brings the firſt action of in Caſe of 
* covenant and recovers, ſhall bar the other (viz.) Leſſee ſhall — * 
plead ſuch a recovery in bar to the 2d action. Sid. 402. per Ag, 
Twiſden J. Hill. 20 & 21 Car. 2. B. R. 

29. In an action of covenant to repair from time to time a 3 keb. 40. 
hiuſe demiſed, the defendant pleaded that before the action brought, vl. 0 
the houſe demiſed being burnt in the fire was repaired in convenient h, WII. 
time, to which the plaintiff demurred, becauſe it was got ton v. Wa- 
ſhewn by tohom it was repaired; and in truth it was rebuilt by terhouſe 

* . 3 S. C. the 
the plaintiff; and per Twiſden J. this is no performance of Count held 
the covenant, unleſs it be ſhewed to be done by the defendant that the 
himſelf, though reparation by a ftranger be an excuſe of * 
waſte; ſed curia contra, that being repaired, it is a good ho repalr- 
plea by whomſoever ; but this being a hard caſe, the Court «it; tor 
gave leave to the plaintiff to wave his demurrer, and take if the plain- 
iſſue that he did not repair it in convenient time, the houſe Ko 
being yet uncovered, 2 Keb. 535. pl. 53. Trin. 21 Car. 2. jj; . 
B. R. Walton v. Johnſon. excuſe ; and 

| judgment 

for the plaintiff.— 2 Saund. 420. S. C. adjudged that the plea was ill, becauſe not ſhewn by 
whom it was rebuilt ; though it was objected that it was not material by whom it was rebuilt ; 
and if by a ſtranger it could not be built again by the defendant ; and he having aſſigned all his 
intereſt before, it lay not in his notice by whom it was built, but that it could not be preſumed 
to be built by the plaintiff, for that he could not intermeddle with the poſſeſſion during the term ; 
but by the reporter, it being alledged, that the plaintiff had rebuilt at his own charge, Hales 
retuſed to hear the reaſons, & qual in a paſſion, without conſidering the matter in law, gave 
Judgment for the plaintiff, 


— 


30. Debt upon bond, conditioned to perform covenants, one 
of which was for payment of ſ% much money upon making ſuch an 
aſſurance; the defendant pleaded that he had paid the money on 
ſuch a day; upon a demurrer the plaintiff had judgment, be- 
cauſe the defendant did not ſay in the plea when the aſſurance was 
made, that the Court might judge that the money was immediately 
paid purſuant to the condition, 2 Mod. 33. Paſch. 27 Car. 2. 
C. B. Duck v. Vincent. 

31. It 


r eee owe oi 
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37. It was agreed, that a reliaſe of all debts, duties, and de- 
mundi, did not releaſe covenants that were broken; nor any other 
word but the word covenant. Freem. Rep. 235. pl. 245. 
Mich, 1677. Anon. | 

32. When debt on bond to perform covenants in a deed is 
brought, and the defendant cannot plead covenants performed 
without the deed, becauſe the plaintiff has the original deed 
(and perhaps defendant took not a counterpart of it), we uſe 
to grant Imparlances till the plaintiff brings in the deed; and 
upon evidence if it be proved, that the other party has the 
deed, we admit copies to de given in evidence, Per. Cur, 
Mod. 266. pl. 17. Trin. 29 Car. 2. C. B. Anon. 

33. Where covenants are reciprocal, non- performance by 
one is no bar to the action of the other. 2 Jo. 216. Trin. 
24 Car. 2. Shower v. Cudmore. 

34. In covenant the breach aſſigned was, that the defendant 
did not repair. The defendant pleaded generally quad reparavit 
die hoc ponit ſe ſuper patriam. This was held good after a 
— 2 Mod, 176. Hill. 28 & 29 Car. 2. C. B. Harman's 

aſe. 

114 5 In covenant on an indenture for rent, nil debet is no pla 

——— was given for the plaintiff, 3 Lev. 170. Trin. 
36 Car. 2. C. B. I indall v. Hutchinſon. 

36. Covenant upon a demiſe for years, rendering rent; and 
breach aſſigned for non-payment. Defendant. pleads, that 
part of the rent was to be allowed &c. Per Cur. This a co- 
venant againſt a covenant, and judgment niſi for the plain- 
_ Comb. 21. Paſch. 2 Jac. 2. in B. R. Burroughs v. 

as. | 

37. In an action of covenant the. plaintiff declared, that 
whereas by an agreement in writing made between him and 
the 3 it was agreed between the ſaid parties for a de- 
miſe of a leaſe for qq years, of and in a certain meſſuage &c. under 
@ certain rent, and the uſual covenants as in all demiſes granted by 
the truſlees of the Earl of Recheſler were uſed, omnium quorum 
— the ſaid F. did agree to pay the ſaid C. 180 l. at 

ichgelmas next follewing, & licet the plaintiff performed all of 
his part, the defendant had not paid the money &c. the defendant 
pleaded in bar, that the plaintiff tempore quo ſupponitur præd. 
conventionem fieri nec unquam poſtea nihil habuit in tenementis 
pred. ſo agreed to be d:miſed. To this the plaintiff demurred, 
and judgment by the whole Court was given for the plaintiff, 
for though that may be pleaded in an action for debt for rent, yet 
it cannot be pleaded in covenant for a ſum in groſs. Belides, the 
agreement does not neceſſarily import that the leaſe ſhould 
be made by the plaintiff; it may be underſtood, that it was 
agreed that he ſhould procure a leafe for the defendant. 
2 Vent. 99. Mich. 1 W. & M. in C. B. Clarke v. Peppen. 

1464] 38. A. covenants with B. to pay him 300“. for the uſe of the 
Vent. 217. wife of A. tor her life only, and covenant brought upon this, 


1 and breach aſſigned, that there was ſo much of the 300l. 
855 arrear; 


0 
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arrear; defendant pleads that there was another indenture be- C. B.—— 
tween him and the plaintiff /nce the date or delivery of the 5 4 cited 
covenant deed declared on, reciting the ſaid covenant and agree- rt in deli- 
ment for the payment of the 300 l. wherein it was covenanted ering the 
and agreed, that ſo long as A. and his wife did cohabit, the pay- a Con 4 
ment of the 300 l. ſhould ceaſe; and avers, that they did cobabit for Trin. 23 
the time the ſaid arrear became due, and pleads this in bar of the W. 3. Ld. 
firſt agreement, There are expreſs words that the payment args | 
ſhall ceaſe during the cohabitation; and there had been no {aid that 


great harm to conſtrue this as a releaſe of the arrearages i was 
during the cohabitation ; but yet it being a ſum in groſs, judgment. 
and the covenant temporary and not perpetual, they held it 

- good bar. 12 Mod, 552. cites 2 Vent, 217, Gawden v. 

raper. 

4 Where proviſo goes by way of defeaſance of a covenant, 1» Mod. 
it muſt be pleaded on the other ſide, but it is otherwiſe where 284 5 _ 
it goes by way of explanation or reſtriction of the covenant; per — 
Holt Ch. J. and judgment accordingly. 2 Salk. 574. pl. 2. plaindifl. 
Hill. 10 W. 3. B. R. Clayton v. Kinaſton. 

40. If A. covenants with B. t convey to him all his right and 
title to the Manor of D. to which A. has no right, it is not 
2 good plea in an action of covenant, that he had no right &c, 

But he muſt make ſuch a conveyance as would in truth paſs 
all his title in caſe he had any; and he is e/fopped by his coves 
nant to ſay he had no title, Per Holt. 12 Mod. 399. Paſch. 
12 W, 3, Anon, 
41. In debt on bond for performance of covenants if the de- 

Fendant pleads an ill bar, and the plaintiff replies and afſigns a 
breach which of his own ſhewing appears to be no breach, the 
defendant ſhall have judgment; Arg. 2 Ld. Raym. Rep, 

1080, 1081, Mich. 3 Ann, | 


(O. a) Plea in Excuſe, 


1. IN covenant the defendant covenanted to give ſecurity ; the 

defendant pleaded that be offered ſecurity, and reſolved 
that it was not good. Poph. 206. Arg. cites Mich. 2 Car. 
B. R. Roſſe v. Harvey. 

2. A private att of parliament which makes the conveyances 2 Lev, 26. 
of A. void, is no excuſe of breach of covenant entered into S. C. Hale 
by B. to C. for quiet enjoyment by C. of lands conveyed by — 
B. to C. being part of the lands before conveyed by A. to B. that this 40 
and the conveyance whereof is made void by the private act / Pa- 


of parliament, Vent. 175. Mich. 23 Car. 2. B. R. in Caſe — 
of Lucy v. Levington, — 
y removes 


an obftruftion of the old; and ſaid, that doubtleſs A. was named in the covenant for this purpoſe, 
in caſe a fine levied by one claiming under A. and unduly obtained from her ſhould be avoided 3 
but Twiſden being of a contrary opinion, error was immediatcly brought, but what became of 
it the reporter ſays he knows not. a Keb. 831. pl. 54. S. C. the action being brought 
by the executors, judgment was given for them niũ, this Ragutc being in nature of a Judgment 
and not of a legiſlation, 
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3. In pleading an excuſe for non- performance the party 
muſt ſhew all dine by him that he was obliged to do; per 
Holt Ch. J. Show. 335. Mich. 3 W. & M. Wynne v. Fel- 


lowes. 


68 ] (P. a) Pleadings. Performance. 


Br. Condi- I, A Man cannot plead generally quod performavit omnes 
Citions, et ſingulas conventiones in indentura predict, ſpecifi- 


4 — H. Cat. ex parte ſua perimplendas, but hall hew certainly in every 
8. S. C. point how he has performed; and where in covenant the de- 
tendant ſays that the covenants are that he ſhall pay To. by 
ſuch a day, and infeoff him by the ſame day, quas quidem 
conventiones idem def. bene perimplevit, this is no good plea; 
for he ſhall ſhew how he has performed it certainly, Br, Co- 
venant, pl. 35 cites 31 & 33 H. 8. 4 
2. Debt upon bond for non- performante of covenants in a 
leaſe, one of which was, that the defenda t and his aſſigns ſhould 
diſcharge the plaintiff of all charges ordinary and extraordinary 
&c. The defendant pleaded, that he was poſſeſſed &c, till ſuch 
a day, during which time he paid the rent, which was all the 
charge ordinary or extraordinary to that day, and then he aſſigned 
the premiſſes to P. And upon a demurrer this was held an ill 
plea, becauſe the covenant being in the copulative, that he 
and his aſſigns ſhould diſcharge the plaintitt, it ought to have 
heen pleaded conjunction, viz. that he and his aſſigns aid diſcharge 
him. D. 26. b. pl. 172. and 27. b. pl. 177. Hill. 28 H. 8. 
Abbot of Weſtminſter v. Leman. | 

A. bound himſelf in a recognizance to B. to permit B. 
and all his tenants in D. to have common of paſture for their cattle 
in the fields of D. when they ſhould lay fallow, and A. further 
codenanted not to do, ſuffer, or _— to be done, any act or thing 
to alter the courſes of the fieldt in D. atherwiſe than now they are. 
In a fcire facias brought in Chancery upon this recognizance 
&c, A. pleaded as to the firſt covenant, that he had permitted the 
Said B. and all the tenants of D. to have commen &c. And to the 
other covenant he pleaded in bar generally, that he had not 
altered the courſe &c. On demurrer, becauſe the {pleading 
was general, the opinion of divers Juſtices was that the plea 
was good; but Harper totis viribus e contra ; but it was or- 

dered againſt him, Dy. 279. pl. 6. Mich. 10 & 11 Eliz, 
Co. Lit, 4. Articles or covenants which are in the * drgundtve, 
EE 3 z ought always to be pleaded ſpecially to be performed, but ſuch 
he muſt as are in the copulative, and in the + affirmative, may be pleaded 
ſhew which to be performed generally; Arg. Sav. 120. Irin. 29 Eliz. 


of them he; 
—— pl. 189. 
formed. 

+ Co. Lut. 30g. b. S. P. 


Cro.E.232. F. Where any of the covenants are in the disjundtive, fo 


4 3 that it is in the election of the covenantor to ds the one or the other, 
| there 
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there it ought to be /pecrally pleaded, and the performance of accordiag- 
it; for otherwile the Court cannot know what part hath 1y, but the 


been performed. Le 311. pl. 430. Paſch. 33 Eliz, C. B. << being 


in debt 
upon bond 
to perform 
eovenants, whereof { me are in the n-gative, and ſome in the aſſir mat te, and the defendant pleaded 
performance generally, it was held to be only matter of torm, and aided by the Stat. 27 Eliz. 
unleſs ſhewn tor cauſe of demurrer, that fome are in the negative, and ſome in the affirmative; 
for the Conrt ſhall judge according to the truth of the matter. Cro. J. 559. pl. 5 Hill. 
17 Jac. B. R. Lea v. Luthel, S. P. adjudged accordingly. — Palm. 70. Ley v. Luttrel, S. C. 
& S. P. agreed by a'. Co. litt. 30g. b. S. P. accordingly; for a negative cannot be per- 
ormed. 5. P. per Cur. 8 Rep. 133. b. but it the plainutt replies and aſſigns an ill breach, and 
the defendant demurs, he ſhall nave Judgment. becauſe upon tue whole record it docs not appear 
that the plaintiff had any cauſe of action. Sty. 16,3. Mich. 1649. B. R. Fines v. Dell, it was 
held on demurrer, that where ſome of the covenants were in the athrmative, and others in the nega- 
tive, a general pleading ot performance to all is not ſuthcient ; for as to the covenants in the affirm- 
ative, he ought to plead a ſpecial performance, and ſhe how he has performed them, 


Oglethorpe v. Hide. 


and Judgment niſi. — — Gilb. Equ. Rep. 253. cites S. C. of Oglethorpe v. Hyde, [ 406 ] 


and 8 Rep. 132. Paſch, 8 lc. Turner's Caſe, alias, Turner v. Lawrence, and ſays, that a nega- 
rive cannot be ſaid to be pertormed 1n a proper literal ſenſe, (though the not doing may 1M Pro- 
perly be called a pcrtormence) and therefore on a ſpecial demurrer the defendant's plea would 
be bad; aliter on a general demurrer ; where ſome of the covenants are in the disjunctive, there 


the defendant cannot plead performance generally, becauſe both the alternatives are not to be per- 


formed, and by pleading performance generally be does not ſhew in certain which is performed 
by him, and therefore this is bad on a general demurrer, which ſhews the went of that certainty ; 
but where the plaintiff does not demur for want of ſuch certainty, it ſhall be intended that the 
defendant performed one of them, and therefore good enough; but in both theſe caſes, where 
the covenants are in the negative, or the disjunctive, and the detendant pleads performance gene- 
rally, and the plaintiff replies and aſligns a breach which is i aſſigned. and the defendant demurs, 
the plaintift ſhall not take advantage” of this ill pleading of the detendant's, becauſe by his repli- 
cation he admits the performance of all the other covenants, but that only where he undertakes 


to aſſign the breach, 


6, Where there are in an indenture covenants in the nega- 
tive for not doing, and in the affirmative for doing, the defendant 
ought to plead ſpecially to the negatives that he has not 
broken them, and to the covenants in the affirmative gene- 
rally, that he has performed them all. Mo. 850. pl. 1175. 
Mich. 11 Jac. C. B. Retolved per tot. Cur. Norton v. Syms. 

7. When the covenants negative arg againſt law, and the af- 
firmative lawful, there he may plead performance generally, 
and the Court is to take notice that the covenants in the 
negative were void and againſt law, Mo. 856. pl. 1175. 
Mich. 11 Jac, C. B. Norton v. Sims. 


8. When all the covenants are in the mative and matter 
of faf, the pleading performance of all the covenants, with- 
out ſhewing how, is good; agreed by all. Palm. 70. Mich. 
17 Jac. B. R. in Caie of Ley v. Luttrell. | 

9. Covenant to go in ſuch a ſhip out of the River Thames to C. 
in Spain, and that decederet, procederet, © non deviaret. The 
defendant pleaded performance generally. Ihe Court held the 
plea ill, and took a difference between a negative covenant which 
is only in affirmance of an affirm tive covenant precedent, and a 
negative covenant, which is additional to the affirmative covenant, 
as here; for in the firſt caſe performance generally is a good 
plea, but not in the laſt ; but he ought to plead ſpecially ; 
and in the principal caſe the defendant ought to have departed 
and proceeded, and might hav- gone to Africa or the Welt- 
Indies if he had not been reſtrained by the negative cove- 
x | nant, 


S. P. Holt's 
Rep. 207. 
Arg. in Caſe 
of Anneſley 
v. Cutter. 


Keb. 334. 
pl. 5. Lath- 
well v. Fiſhe 
er, S. C. 
adjornatur. 
— Ibid. 
372. pl. 70. 
Lathwell 

v. Palmer, 
S. C. the 
Court held 
the plea 

ill, as if 
they had 
been ſeveral 
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eovenants, Nant, viz. quod non deviaret, and ſo it is clearly condi. 
but the tional. Sid. 87. pL 1. Mich, 14 Car. 2. B. R. Laughwell v. 


Court 
zmendments by agreement, 
Sid. 328. 10. In Aſſignment of a leaſe it is covenanted, that the leaſe 


g. Cent then was bona, certa, perfecta, & indefrafibilis dimiſſio in lige 
. Gri- anglice leaſe in law &c, 7 flabit & 5 — — 3 | 
the Court reſiduo of the ſaid term Cc. and that the plaintiff quiete & pacifice 
— baberet, teneret &c. durante toto reſidus termini, without any let 
argu c. of the defendant &c, A flranger enters, and a breach it 
— aſſigned, that at the time of making the aſſignment the leaſe non 
wand aid uit bona, perfecta & indefeaſibilis &e, Et judic. pro - es 
pat quality for the firſt ſentence is indefinite, and bas no connection with the 
or mitigate latter ſenterices, Saund. 51. 61. Paſch. 19 Car. 2. Gainsford 


— V. Griffith. 


are diſtinct 

clauſes, but yet they allowed the rule, that reſtraining clauſes at the begiawag, or at the end 

of a ſentence, ſhall goverp the Whole; but that here the laſt words, (That he ſhall enjoy it with. 

out the let or interruption) cannot, without impropriety of ſpeech, be applied to the firſt clauſe 

oi ( indeſcaſible leafe.) 2 Keb. 201, 202. pl. 34. 8. C. the Court agreed, that had the 

[ 467 J words been to enjoy E any act, that ſhould have gone to the whole; 
. £1, 


ſed adjornatur.— Ibid. 213. p S. C. the Court agreed, that the latter worde 
could not qualify the former, they not being if joined together ; and Judgment for the de- 


If he does 11. A man cannot plead performance of covenants in an 


= —.— indenture w:thout ſhewing the indenture. Sid, 425. pl. 8. Mich, 

indenture it 21 Car, 2. B. R. Tapſcot v. Woolridge. 

2 2 good 

2 denurrer. Vent. 37. S. C. Ruled, that on ſuch plea he muſt ſhew the indentyre. 
Sid. 97. pl. 25. Mich. 14 Car 2. B. R. Lewis v. Ball. Keb. 415. pl. 124. Lewis v. Bull, 
S. C. & S. P. adjudged. ———Carth. 5. Hill. » & 3 Jac. 2. in Caſe of Fortune v. Davis, S. P. 


12. An ill plea of performance of affirmative covenants is 
not aided by the replication, as the plea of performance general. 
to negative covenants may be, Show, 1 Paſch. 1 W. & M. 
Fitzpatrick v. Robinſon. 

13. M. bargained and ſold to B. the plaintiff and his beirs a 
meſſuage & c. and alſo ingreſs, egreſs, regreſs at all times for B. 
his heirs and aſſigns, from the gatehoule to a well adjoining, to 
draw water for bis and their neceſſary occaſions, Debt upon 
bond for performance of covenants, one of which was, that he was 
feiſed in fee of the premiſſes, and another was for quiet enjoyment, 
and free from all incumbrances, and another was for a farther 
aſſurance c. The defendant pleaded- performance generally, 

he plaintiff replied, that at the time of ſealing Cc. he was not 
feiſed in fre ſecundum formam c. conventionis &c. of the faid 
well, prout &:, And upon demurrer it was objected, that 
there was no covenant in the indenture that he was ſeiſed in 
fee of the well, and of this opinion were all the Court, and 
conſequently (though it was not expreſsly ſaid by the Court) 
the other coyenant, that he was ſeiſed in fee of the meſſuage 
and premiſſes, do not extend thereto, and therefore the re- 
plication was not good. But Powell J. ſaid, dat the Mr 
| n I 


 tainty, as here, to the indenture, it ſba 


Covenant. 


tiff ought to have alledged, that the plaintiff [defendant] had not 
any power to grant the ſaid liberty to draw water out of the ſaid 
well, But then an exception was taken to the plea, becauſe 
in the indenture is a covenant for quiet enjoyment againſt all 
incumbrances &c. and to ſuch covenant the defendant could 
not plead performance generally, but he ought to have ſet 
forth, that the houſe was free from incumbrances at the time 
of the conveyance made, and not incumbered in any mannery 
and that no — aſſurance has been required, or ſuch an 
aſſurance, and no other, which he had executed. Buy per 
Cur. this plea was held good in ſubſtance, but Powell J. ſaid 
it was not the beſt way of pleading, but that it had been 
better if pleaded as above-mentioned, Lutw. 603. 608, Hill, 
13 W. 3. Butterfield v. Marſhall, 

14. Where the covenants are to de 4 matter of law, as to 
convey, diſcharge an obligation, ratify, er to confirm &c. there 


it muſt be pleaded ſpecially, becauſe it being a matter of Jaw 


to be performed, it ought to be exhibited to the Court ta ſee 
it be well performed, who are judges of the law, and not 
to a jury who are judges of the fact only. Gilb. Equ, Rep. 
253. in Caſe of Fitzpatrick v. Strong, cites 1 Le. 172. Dy. 
229. | 


(Q. a) Pleadings as to Conditions for Per- 


formance of Covenants. 


1. DEPT upon obligation ; the defendant ſaid, that it is 
indorſed upon condition, that if the defendant obſerved 
the covenants contained in certain indentures, that then &c. 
and ſaid, that in the indenture is contained, that he hall de ſuch 
and ſuch a thing, and that he has done them, and thg plaintiff e 
contra, and found for the plaintiff; and the defendant pleaded 
in arreſt of judgment, that the defendant bas not alledged that 
theſe are all the covenants contained in the indemure, and yet 
good by all the Juſtices ; for where 2 is referred to a cer- 
be intended that this 18 
all which is in the indenture, and after the plaintiff recovered t 
quod nota ; Br, Conditions, pl. 144. cites 6 E. 4. 1. 

2. Debt upon obligation with condition to perform all cove- 
nants contained in certain indentures, the defendant cannot 
piead the condition and rehearſe the covenants, and ſay enerally, 
that he has performed al the covenants; but ſhall ſhew how ; 
per tot. Cur. Br, Conditions, pl. 2. cites 26 H. 8. 5. and 
20 H. 8. and 35 H. 8. accordingly ; quod nota, 

3- As touching conditions tor the performance of cove- 


nants in indentures, the defendant ought to plead the indenture, 
and the ſpecial manner particularly, haw he hath performed 
equry covenant, Heath's Max. 46. cites 27 H. 8. 1. and 31 
H. 8. Brook Covenant, 35, and D. 279. 11 and 12 Eliz. and 
, 26. 28 H. 8. But ſays, that as it ſeems there one need 
| not 
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not aver, que ſunt omnia & ſingula conventiones &c. becauſe re- 
ferred to a matter in writing, The like of a record; and for 
that reaſon it ſeems of — "i that he need not to plead prove 
in eadem indentura &c. Quzre tamen. But if not referred to 
writing or record then it ſhall be otherwiſe. As if I am 
bound to infeoff you of all my lands in Dale, I muſt ſhew the 
number of acres, and plead alſo que ſunt omnia &c. But ſays, 
that at this day the courſe of the practice is (notwithſtanding 
the covenants are reduced into writing after they are recited 
in the plea) to inſert this clauſe, prout per eandem indenturam 
plenius apparet. Heath's Max, 46, 

4. Debt on bond againſt H. P. for performance of cove- 
nants, by which the plaintiff covenanted, that E. the de- 
fendant's brother Ad enjoy ſuch lands till Michaelmas follau- 
ing, rendering reut, and H. the defendant covenanted, that hi; 

brother ſhould quietly ſurrender the lands to the plaintiff, and 
that the defendant would permit the plaintiff to have in the mean 
time free ingreſs, egreſs &c. to ſuch lands as by the cuſtom of the 
country ſhoyld liz freſh, The defendant pleaded, that he did per- 
mit the pant to have free egreſs and regreſs Sc, into ſuch land; 
as by the cuſtom of the country did then lie freſh. Excep. 
tion was taken to this plea, for that the defendant did not ſhow 
which lands did lie freſh according to the cuſtom of the ſaid country; 
but adjudged, that where an act is to be done according to a 
covenant, he who pleads the performance of it ought to plead 
it ſpecially, but in the principal caſe no act was to be done 
but a permittance as aboveſaid, and it is in the negative, not 
a diſturbance, in which caſe permiſit is a good plea, and then 
it ſhall come on the plaintiff's part to ſhew into what lands 
the defendant non permifit him to have free ingreſs and re- 
greſs &c. and cited this difference to be ſo agreed by the 
[ 469 ] whole Court in 17 E. 4. 26. And fo was the opinion of the 
whole Court in the principal Caſe, Le. 136. pl. 186, Mich. 
30 Eliz, C. B. Littleton v. Pernes. | 
21Roll. Rep. 5. Debt upon obligation te perform covenants in an inden- 
159. Ley v. ture, which were, 1ſt, That he ſhould marry M. the plain- 


1 tiff's daughter before ſuch a day. * hat J. S. (a 


ne of ſuch lands to 
ment ws the defendant and the ſaid M. and to the heirs of their bodies, 
givenagainſt 
the defend- 
Ant upon 

the point he had made a leaſe for years of part of Marſh-Wood to the 


of its being ſaid M. the plaintiff's daughter, that he had not made any former 


better bi- that he had not made any former grant of the leaſe, nor any 
was, that grant after the obligation without the plaintif*s aſſent, and 4s 
the — to all the other covenants that he had per formed them. Reſolved, be- 
ood be. Cauſe the covenant to levy the fine is an a4 to be done ty 4 
cauſe that flranger, and to be performed on record, in both which cafes 


J.5. and his he ought to plead and ſhew how he had performed it; for 
wife were | | 2 atts 


„ r 


* 01 of record muſt be ſhewn ſpecially; 2dly; The covenant rangers to 
being in the f digunqtive, he ought to have ſhewn ſpecially the att, viz. 
which of them, and not pleaded performance generally, And 0 


3dly, He pleads he did not grant without the plaintiff's conſent, fins, and allo 


which 7s I negative pregnant, and fo not good, and Judg- totheinden- 


turc of coves 


ment for the 3 Tro. J. 559. pl. 7. Hill. 17 Jac, in , d 


B. R. Lea v. Luthell: ſays the 
| | Court were 
not agreed as to this reaſon. = Palm. 750. S. C. adjudged upon the point as mentioned in 
2 Roll, Rep. ſupra, But Montague ſaid, he ſaw no difference in reaſon, when the act is to be 
done by a ſtranger, and when by the panty, and if a condition be, that the obligee ſhould do 
an act to a ſtranger, there he ought to ſhew how he has performed it. Doderidg: ſaid, that the 
reaſon is, becaule the obligee is a ſtranger to him who ought to do the act, and ther: fore the obligor 
ought to ſhew how this act was performed by the ſtranger; and Haughton ſaid, that the reaſon 
is, becauſe he cannot ſay that he performed all covenants when the act is not done by him. - But 
Kelw. 98. b. pl. g. Mich. 22 H. 5 cites Mich. 1 H. 7. where it was agreed, that if the condition 
be, that J. S. a ſtranger ſhall infeoff the obligee, the pleading a general performance 15 ſufficient. 
But Co. Litt. 393. b. ſays, that if any covenants in the condition are to be done of record, 
the defendant muſt ſhew the performance ſpecially, and cannot involve it in general plcading. 
+ Co. Litt. 30g. b. S. P. accordingly. 
t Co. Lit. 30g. b. S. P. acccordingly. 


6. In debt upon hond for performance of covenants, which 

was, that the defendant (being a erif's officer ) ſhould not let 
go at large any per ſon arreſted without the licence or warrant of 
the ſheriff; and the breach aſſigned was, that he let at large at 
Weſtminſter, without any warrant &c. fuch a perſon who 
was arreſted, but did not 22 forth the place, or the time when the 
. was arreſted. All the Court held the declaration good, 
'ecauſe the eſcape, or the letting at large, was the material 
part of the covenatit, and the modus or manner of the arreſt 
is not in queſtion, ngr any part of the covenant, but the let- 
ting him go at large is the ſubſtance of the covenant, and that 
is alledged to be at Weſtminſter. Sid. 30. pl. 6. Hill. 12 
Car, 2. C. B. Jenkins v. Hancock, 

7. There is a diverſity between covenants in indenture cen- The plain- 
fifting e — parts in the affirmative, and a condition of a _— ** 
bond conſiſting of ſeveral parts; for in the laſt caſe he muſt cauſe he 
ſhew in pleading that he has performed the ſeveral things ought to 
compri in th dition particularly, but in the cafe of e Plead, 

prized in the condition p 75 : ed expreſsly 
covenants performante generally is a good plea, Sid. 215. in according to 
pl. 18. cites Mich, 16 Car. 2. BRooks v. Down, where in the very 
debt on bond conditioned to deliver a brief at every church — 
& c. before ſuch a time &c. the defendant pleaded, that he tion, and 


delivered at the church &c. but did not ſay at what time &c. not general- 


and upon demurrer it was adjudged for the plaintiff, that the 5 CE 
bar was inſufficient. | and of ſuch 

p> | opinion the 
Court ſeemed to be; ſed adjornatur, Lev. 145. Mich. 16 Car. 2. B. R. Brooks v. [ 26 7 
Dean, 8. C. .o where the condition further was to deliver the money col- 47 
lefted on ſuch briefs before ſuch a time, and becauſe he did not ſet forth particularly what ſums 
he received, but only pleaded performance generally, it was adjudged ill. Sid. 215. Trin. 16 
Car, 2. B. R. Woodcock v. Cole. 


8. Action of Debt upon a bond, the condition was ts ſeal an 
iadenture of demiſe, and to perform all covenants, contained there» 
V OL. V J. N n | in. 


470 Covenant. 
in. The defendant pleadt, that he ſeal:d the demiſe, and per- 


formed all the covenants therein, The plaintiff demurs, be- 
cauſe he does not ſet forth what the covenants are, Judgment 
pro quer. niſi. Freem, Rep. 20. pl. 23. Mich. 1671. in 
B. R. Brian v. Nlunteth, 

9. Debt upon bond for performance of articles, which 
were that defendernt [ould educate, keep, maintain, and provide 
for C. the diſenaant's jon, in one of the untverſitics in this king- 
dem, until be had paſſed all his degrees, and was a maſter of arty 
in one of the ſaid univerſities; and when he became maſter of 
arts, as aforefaid, the plaintiff was to pay fo much to the 
defendant for his ſaid ſon's uſe. Defendant in his plea an- 
iwered to every thing, but only that he did not ſhew who 
maintained him from the time he became bachely of arts, until he 
became maſt-r of arts, and for that reaſon [udgment was for 
the plaintiff. Holt's Rep. 2c6. pl. 12. Hill. 5 Ann. Anuelley 
v. Cutter, 


(R. a) Iflue. Trial. Judgment and Recovery 


of what. 


I* the term 1. IF the I ar cut the leſſee he ſhall have covenant, and 
be not ex- ſhall recover His term and damages, and if the term be ex- 


T1, 5 | Uo 


por lg e . 2 * . * 0 
H er Vired he fall recmter all in damages. Br. Covenant, pl. 33. 
the tern Cites 26 E. 3. and Fitzh. Covenant, 3. 

again it he ; 

hes put him out; but if e fron gry fats hom out by eigne title, then he ſhall recocer all in damages 
2:a:ntft the leſſor. F. N. B. 145. (NI) 


2, It tenant in tail makes a leaſe for years by deed, and dies 
ſciſed if affets in fee-Jimple, yet the iſſue in tail may enter, and 
therefore the ee ball have a writ of covenant againſt him to 
recover damages, but not to recover the term; for his entry was 
lawful cites 38 E. 3. 24. note, the writ of covenant for the 
leflee who is ouſted by a ſtranger by title is, quod teneat 
convent. &c. De damnis & de perditis. F. N. B. 145. (VI) 

| in the new notes there (c). | 

Rr. Condi- 3. Covenant by the leſſee for years againſt the leſſor for 

2 3 ing him within the term, and the other juſtiſed by clauſe of 

S. C. re-entry for rent arrear; and the plaintiff ſaid, that there was a 
parlance between him and the defendant, that the defendant 
ſhall be at table with the plaintiff and recoup the rent according 10 
the rate, by which for ſuch time he recouped ſo much, and 
the reſt was 4s. which he tendered, and the defendant re- 
fuſed, and yet he is ready, and tender the money to the 
Court, Met; and prayed reſtituticn of the term and 
damages; and ſo ſee, that by action of covenant he ſhall 
recover his term ; and the . ſaid, that ſuch a day 


the plaintiff ſhewed to him that victuals were dear, and 


therefore defired him &c. by which he re-entered for the 


rent; and the other ſaid, that he departed of his own * 
| Wil, 


Covenant. | t470 . 


will, abſque hoc that he deſired him; and after he waived 2 | 
this, and ſaid that he was ready at the diy to have paid &c. 6” 
if any had come to demand it &c, Brooke makes a guere, if 4 
ſuch parlance, as above, without geed, be ſufficient to diſ- [ 471 J 
charge covenant which is by deed ? for it is not ſufficient 
per Parle, Br. Covenant, pl. 13. cites 47 E. 3. 24. 

4. In covenant the plaintiff counted upon ſeveral covenants, 
and well, and the defendant anſwered to all; for he ſhall recover 
damages ſeverally for every covenant, Br. Covenant, pl. 34. 
cites Fitzh, Iſſue 86. and MI. 10 H. 6. 23. accordingly, 

5. In action of covenant a man may take iſſue upon every 
covenant to have the more in damages; contra in debt upon an 
obligation for nan-performance of ſeveral covenants, for there the 
breach of any covenant is a forfeiture of the whole obliga- 
tion, Br, Covenant, pl. 47. cites 10 H. 6. 23. 


(s. a) Qualifed or relieved in Equity. 


T, THE bill is to be relieved againſt the forfeiture of a 77 
leaſe, in which there is a covenant, that if the es | $1 
ould let the premiſes fer any longer than three years, except to the "3 
wife or children of the ſaid leſſee, without licence of the Ihr or 
his aſſigns firſt had, then the ſaid leaſe to be void; that the de- 4 
fendants have entered upon the premiſes, on pretence that 4 
the executors of the leſſor did alien the ſame to the plaintiff 70 
without licence, and have ouſted the plaintiff who purchaſed 
the ſame; this Court on reading precedents, foraſmuch as 
the ſaid executors hd the leaſe for payment of debts to which the 
ame was liable, and if the had not been executrix there had 
been no forfeiture. This Court decreed the plaintiff to be 
relieved againſt the ſaid forfeiture. Chan, Rep. 170. 1650, 
Cox v. Brown, 
2. Covenant to perform articles for the ſettling of lands of 
which the covenantor had no p»{/efſion, but only a prfſeoiiity of 
deſcent, after a deſcent decreed to be ſettled, Chan. Rep. 158. 


21 Car. i. Wiſeman v. Roper. | 
3. Breach of covenant, though proved to be much to the Fin. Rep. 4 
advantage of the covenantee, yet no relief in chancery, though 1 79 
ie was urged that the penalty was exceſſive, beyond that of a tief. | 
nd bf double the value; 2 Chan, Caſes. 198. Trin. 22 Car. 2. 
Blake v. the Eaſt India Company. | 
4. A. ſells a parſonage and covenants again/t his own acts, 
hut there was likewiſe a covenant that he had good and lawful 
power to grant and convey the premiſes to the ſaid vendee, 
and his heirs, which was contraty to the true intent of the 
parties; decreed that the general words ought not to oblige the 
plaintiff, being contradicted by all the ſubjequent covenants, and 
the plaintiff ſelling only ſuch an eſtate as he had, Fin, R. 90. 
Hill, 2 5 Car, 2, Feilder v. Studeley. 
Nn 2 5. A. 
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471 Covenant, 


But where 5. A, offignce by way of a mortgage of a leaſe for years o 2 


2 ground , ; 8 
Ses houſe with covenant to repair. A. was never in poſſeſſt fn. 


reſerved on Per Cur. it was A. 's wy to take aſſignment of the whole 
2 leaſe and term and fo ſubject himſelf to the covenants in the original 


, . . P . . 
boo leaſe; yet as he is only a mortgagee and never was in poſſeſ- 
ever by way ſion; the Court diſmiſſed the bill, and left the plaintiff to 


of mortgage recover at law, as well as he can; per Commiſſioners, Mich. 


wars "= 1692. 2 Vern. R. 275. Sparks v. Smith. 


Never en- 


tered and loft 1001. mortgage money, but was ſued by the leſſor for the ground rent. A. 
brought a bill for relief but it was difmiſſed, the mortgage being by way of aſſignment, and not 

by way of underleafe. 2 Vern. 374. pt. 336. Pilkington v. Shaller. | 
1 | 
The Cour: 6. Tenant in tail by deed covenants in the ſame deed, not 
obſerved to dock the entail or ſuffer a common recovery, he has only one 
that the ; . 

dene: child, a daughter, to whom he gave a good portion on mar- 
was lik Tiage, he ſuffers a common recovery and by will deviſed the 


wife ett eſtate to his daughter for life, and to her firſt &c. ſons in tail, 


Pa and if ſhe ſurvived her huſband ſhe ſhould have it in fee to 


4% ans ber and her heirs, on bill by the daughter and her huſband, 
enoyed pur- for the ſpecifick execution of the covenant it was inſiſted for 
— road the plaintiff that the agreement was executory, and like a 
Which latter covenant, that a man would not execute a power, as in the Lord 
covenant Peterburgh's Caſe, the 15 leaſes ſet aſide per Cowper C. this 
— pt caſe differs for there was an agreement ( ſubſequent to the raifing 
the fironger of the power) to extinguiſh it but here all is in the ſame deed, 
as it might ſo you knew his power and therefore accepted a covenant, 


aftord ſome by which to have damages. 2 Vern. 635. Hill. 1708. Collins 


pretence 
for a ſpeci= v. Plummer. 


c erken- 
— thereof. But upon the whole his lordſhip thought the latter corenant ras to be conſtrued as 
relative to and dependant uon the former and to be reſtrained by that, and to have meant no more 
than tha: the father ſhould not by ſuffering a recovery, prevent the premiſes from being enjoyed 
according to the ſaid limitations. Wms. Rep. 104. 108. S C. 


7. But where tenant for life with power to make lea ſes, 
covenanted in a ſubſequent deed not to make leaſes, yet afterwards 
executed his power, the court of chancery ſet aſide the leaſes; 
but the reaſon was as Lord Chancellor obſerved in the Caſe of 
Collins v. Plummer, that this was an agreement ſubſequent 
to the raifing of the power, to — it whereas in Col- 
lins and Plummer's Caſe, the covenant was in the deed. 
2 Vern. 635. and Wms. Rep. 105. 107, cites it as Lord Peter- 
borough's Caſe. | 

8. A. the father of M. (a feme ſole) mortgaged land for 
raiſing part of a portion on ber marriage with 75 F. and after- 
wards died, leaving only M. his heir. M. afterwards joined 
with B. in a fine and by deed declared the uſes to her huſband 
and ſelf, and the heirs male of the body of the huſband, The 
mortgagee calling in his money, FJ. S. joined with M. in an 
aſſignment of the mortgage and covenanted that he and his wife 7 
one / them would pay the money. J. S. died leaving W. 8. E | 

ſon 
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fon by M. and after M. inter-married with W, R, and died. 
Lord C. Cowper decreed that the perſonal eftate of J. S. ſhall 
not go in eaſe of the murtgaged premiſes, the debt being origin- 
ally A.'s and continuing fo to be, the covenant, upon trans- 
er ing the mortgage, was an additional ſecurity for ſatisfaction 
only of the lender, and not intended to alter the nature of the 
debt. Wms's. Rep. 347. Paſch, 1717, Bagot v. Oughton. 

9. Sothat it ſeems as the reporter obſerves, if a feme ſole 
mortgages and receives the money, and an after huſband joins in 
aſſigning the mortgage and covenanting ts pay the money, and dies; 
his perſonal eſtate all not be liable to the payment; ſecus if the 
the huſband had received the money. Ibid. 348. | 

10. Breach of covenants is triable at lau, for equity will not 


ſettle damages. MS. Tab. March 17th 1719. Stafford v. 


Mayor of London. 


For more of Covenant in general, See Attion (M. c. 3.) 


Condition. Webt. Cftate, Grants (H. 7.) and other 
proper Jitles. 
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(A) [Diſcountenanced in Law.] * Covinird 

determined 

(1. JF a man that has a right of ation to certain lands by ou _ 

1 covin, cauſes another to ouft the tenant of the land, to more men 

the intent to recover it from bim, and he recovers accordingly '*. me e 
- . pe 0 . Ju Ice 

againſt him by action tried, yet he ſhall not be remitted to another, per 


his ancient right, but is in of the eſtate of him who was the Montague 


ouſter, +4x Af, 28 Curia. Adjudged, and aſſiſe lies againſt 872 a 
him. 4 44 AMT. 29.] — 


Talboys.—g Rep. 109. b. in Merial Treſham's Caſe. Arg. and 110. a. S. C cited 
per Cur.— Co. Lit. 357. eg pence”; C. cited Sid. 41. in pl. 3. But fraud may be by 
one alone. 9 Rep. 110. b. per Curiam. 
+ Br. Remitter pl. 46. cites S. C. Br. Falſifter de Recovery, pl. 40. cites S. C.—— 
See tit. Remitter (C) pl. 1. S. C. and the notes there, —5S. C. cited 3 Rep. 78. a. 
cites & C.-——S. C. cited 8 Rep. 133. a. S. P. by 


t Rr. Fallifier de R . 
Nag, Cawdy. Poph. 2 ibid. 100. & FP. by Papham and Gawdy in Caſe of Goodale 


* 
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=—_ . Covin, 


__ Or C2. If a man diſſeiles me of lard, to which a woman hath 
xy ER titie of dower, of covin, and with conſent of the woman, to the 
intent to endow her, and he endows her in the country accord- 


Be, Colts. ingly, yet this is of no effect againſt me, but I may ouſt him 
3 . becauſe of the covin. Dubitatur, 44 AM. 29. 

4. S. P. by | 
Littleton, and Cur, cited. S. C. cited 8 Rep. 132. b,——S, C. cited by Montague Ch. J. 
Pi. C. 54. b. Co. Litt. 35. a. S. P. — Co. Liu. 357. b. S. P. and ſays, that ſo it is in all caſes 
where a man has a rightful and juſt cauſe ot action, yet it he of covin and conſent does raiſe up 
a tenant by wrong, againk whom he may recover, the covin {uttocates the right, ſo as the 
recovery, though upon good title, ſhall not bind cr reitore the demandant to his right. But if a 
diſſcitor, abator or intruder do endow a woman that has lawful title of dower, this is good and 
ſhall bind him that has right, ii there was no ſuch covin or conſent before the diſſeiün, abatement 
or intruſion.— gr. Dower. pl. 39. cites 12 All, 20. S. P. Br. Aſl;'e pl. 181. cites S. C. & 
S. P. accordingly, — Br. Damages pl. 96. cites S. C. & S. P. Fit. Dower pl. 42. cites 
Hill. 24 E. 3. 46. S. P. Perk, S. 294. 295, 396.— 3 Rep 78. a. S. Pg per Cur. in Fermor's 
Cafe, and cites ſeveral year books, and D. 295. For though her right be lawful and ſhe 
has purſued her recovery by Judgment in the King's Court, yet the ſaid covin makes all illegal 
and tortious though recoveries, and eipeciaily vahere they arg upon good title are much favoured 
in law, 7 238 | 


Br. Taler ['2, The fame law, though the endowment was upon 4 _—_ 
il. 


de Recove- y a . . : 
ry, pl. 43. againſ/? bim in a writ of dower, becauſe of the covin. 44 
cites S. C. . 

Br. 

Dower pl. 15. cites 44 E. 3. 46. S. P. and Ibid. 
Aſſiſe pl. 181. cites S. C. and S P. admitted. = 


aCtuitted, —S, C. cited 8 Rep. 33. a. 


pl. 59. cites 12 Aff. 20. S. P. admitted Br. 
— Br. Damages, pl. 96. cires S. C. and S. P. 


4. A reſie nation by an abhot by covin ſhall not abate the 
: writ, 3 Rep. 78. b. citzs 4 E. 2. Cui in Vita 22. 

5. An late is made to the king and by letters patents granted 
ever, and all this by covin between him that granted to the 
king and the patentee, to make an evaſion out of the Statute of 
M:rtmain, ſhall not bind but he repealed. 3 Rep. 78. b. 
cites 17 E. 3. 59. and 21 E. 3. 46. E 

Br. Tre 6. The buying goods in a market overt, by covin does nt! 
pls '-25% aller the property. Br. Colluſion &c. pl. 4. cites 33 H. C. 5. 


cites S. C. 

Th To 

46. cites S. C. and that the plea of covin was admitted good without ſhewing any thicg of the 
covin ſpecially ——S, P. per Cur. 3 Rep. 58. b.——S. P. admitted per Cur. Crs. E. 86. pl. 6. 
H1!l 30 El:z. B. R. in Cale of Wikes v. Morctoots.—2 Init. 713. 5. P. N 


[ 474 ] 7. A woman and her huſband as adminiſiraturs of the fiiſt 
S. C. cued huſband, recovered a debt, and while that ſuit was depending, 
* bes the jon of the inteſtate by cavin between bim and the defendant, 
: procured new letters cf adminiſtration to him and his muather 
Jointiy, and after judgment releaſed to the debicr 5 the huſband 
and wife ſued execution, the debtor brought an audita que- 
rela, hanging which the 2d adminiſtration was repealed per 
ſentence, and the covin and the repeal pleaded in bar, and 
upon demurrer judgment was againſt the plaintiff in the 

audita querela. D. 339. pl. 46. Hill. 17 Eliz. Anon. 
8. Covin is always to the prejudice of a third perſaa; per 
Wray. Le. 180. pl. 255. Trin. 31 Eliz. B. R. in Caſe of 

Eich and Brown v. Sadler. e 

| 9. The 


— - 


Covln. 


9. The common law ſo abhors fraud and covin, that all 
ads as well judicial as others, and which of themſelves are juſt 
and lawful, yet be:ng mixt with fraud and deceit, Mall in judg- 
ment of law be tertious and not lawful; quod alias bonum et 
juſtum eſt, ſi per vim vel fraudem petatur, malum et in- 


* 
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Juſtum efficitur, 3 Rep. 78. a. Hill, 44 Eliz. in Fermor's 


Caſe. , 

10. A. diſſeifor enfiofs A. with warranty, and the diſſeiſor 
afterwards with others procures B. to diſſeiſe A and that C. who 
has an elder right and cannot enter, ſhall bring a ſcire facias 
againſt B. to execute a fine levied to him; by which means A, 
is to loſe his warranty; for upon the ſcire facias no voucher 
lies; all this is done accordingly, and judgment is given for 
C. againſt B. A. upon this covin my well maintain a writ of 
conſpiracy in the nature of an action pn the coſe again the 
diſſeiſor and the other conſpirators, and the judgment in the ſcire 
facias ſhall be avoided ; and this action upon the cafe {hall 
avoid it for the vexation and falſehood, and loſs of warranty. 
Reſolved by the Council, Underſtand this regularly by all 
the Judges of England. The remedy for C. is, he may have a 
ſcire fucias againſt A, now the terretenant ; if the fine was not 
executed and pending this ſcire facias, A. ſhall bring a war- 
rantia chartæ againſt the diſſeiſor, and ſo the right of every 
one ſhall be ſaved. Jenk. 49. pl. 94, 

11. Tenant in tail diſcontinues and dies, his heir within age; 
a ſtranger by covin diſſciſes the diſcontinuee, and infea /s the in- 
fant within age; the infant is not remitted, although he 
knew nothing of the covin, By all the Judges of England. 
Jenk. 193. | | 

12. Tenant in tail who has a wife makes a feof ment and ates; 3 Rep. 78. 
the fe:ffee is diſſciſed to the intent that the diſſeiſar Mall endo 3. S. P. per 


the wife; this dower is worth nothing becauſe of the covin. 1 _ 
Jenk. 193. England, 
except 


2 Hill. 44 Eliz. in Canc. in Fermor's Caſe.— Co. Litt. 35. a. S. P. For covin in this cafe ſhal! 
luſfocate the right that apperta ned to her and fo the wrongful manner ſhall a oid the matter that 
is lawful, —— Co. Litt, 357. b S. P.——5 Rep. gt. a. S. P. —0 Rep. 58. a. S. P. obiter. 
8 Rep. 132. b. 133. a, Arg. cites 44 E. 3. 45. b. 


13. Debt is brought by a woman adminiſtratrix; ſhe has 
judgment; before execution this adminiftration is revoked by caving 
and committed to the [aid woman and her fmn; the. ſon releaſes the 
debt ; the woman ſues execution; the debtor brings an audita 
querela; it does not lie becaufe of the covin. Jenk. 285. 
pl. 17. | 

Yd The plaintiff, a woman, who had 1501, given her by her 
brother, the defendant, upon her marriage, gives a bond privately 
to her brother to repay the (aid money; the huſband being dead 
without iſſue, the defendant ſued the bond at law upon the plain- 
tiff; whereupon /he preferred her bill here to be relieved againſt 
it, being a fraud, by reaſon it was done without the privity 
of her huſband, It was urged for the defendant, that it was 

| | N n 4 good 


475 | Eovin, 


good reafon for the huſband, or any of his iſſue, to ba te- 
lieved, in caſe they had been concerned, but that there was 
no reaſon that the woman herſelf, who gave the bond, ſhould 
be relieved, But ordered that the bond ſhould be delivered 
up; for being once a fraud, no accident of death or courſe 
of time ſhould alter the caſe; and the plaintiff was relieved 
notwith/landing it was ber own agreement, being done in fraud 
of the huſband, 2 Freem. Rep. 101. pl. 111. Mich. 1687. 


ay v. Wendow. 


(A. 2) What Perſon or Perſons may do it. 


RR, [Di. COVIN cannot be but between two, 39 H. 6. 19. b.] 


23 cites 


S. C. 


S. C. cited 6 Rep. 58. a. 


S. C. cited 9 Rep. 10g. d. 


Id. 54. b. 2. Covin may le upon geod title; as where a feme had for her 


. jointure eſtate tail with warranty, and had been impleaded by 
Ch. I. cizes action upon good title, and by covin had confeſe the action; 
15 E. 4. 4. it is Within the 11H, 7. 20, For though the title of the 


| <tr action is good, yet if ſhe had vouched and recovered in value, 


& M.3H. this recovery in value would go in benefit of the iſſue in tail, 
4 5.0. 6. which is now loſt by the covin. Per Hales, J. Pl. C. 50. b. 
Mich. 4 E. 6. Wimbiſh v. Talboys. | | 


(B) What Things may be averred to be upon 
Colluſion. Records. =Þ 


Fitzh, Brief ¶ 1. IF a recovery by a ſtranger, pending the writ, be pleaded in 


8 abatement, the demandant cannot aver it to be by covin 
In between the tenant and the ſtranger. 41 E. 3. 11.) 


dower the 

tenaat ſaid that he himſelf diſſeiſſed J. N. Who re-entered pending the writ, Judgment of the 
writ ; and a good plea; the demandant faid that J. N entered by covinto abate the writ ; and 
no plea ; for where this entry is lawful, it cannot be by covin. Br. Colluſion &c. pl. 20. cites 
15 E. 4. 4 ——5. C. cited 8 Rep. 132. b. as held, becauſe the entry is lawful and mixed with no 
tort, — . C. cited Pl. C. 43. b. 44. 2. as held by the opinion of the whole Court that the de- 
mandant cannot have ſuch general averment of covin without cauſe ſhewn. Ibid. 48. 3. 
8. C. cited accordingly; for as the demandant had not denied the title of J. N. ſuch averment of 
eovin is repugnant to the thing confelled, = : 8 


2. Formedon was brought by covin of the tenant a ainſt 
himſelf, becauſe he was feoffee 2 conattian, and had broken 
the condition, and would have the land to be lt againſt the ferf- 
for, and this matter was alledged by feoffor who was a 
ſtranger to the action; for the detendant confeſſed the action, 
aid thereupon proclamation was made, if any one could ſay 
any thing why the demandant ſhould not have judgment and 
execution? whereupon the feoffor came in as above, and 
jhewed as above. and the matter was examined and confeſſed, 
and the tenant put ta give bail to attend his puniſhment for the 


deceit, Br, Colluſion &c. pl. 15. cites 7 H. 4. 19. ; 
. 5 | 3- #7 


Covin. 1475 


A 3. In an action perſonal colluſion ſhall net be enquired, nor in 
> zvawry, nor in writ of entry at the common law, per Frowike 
BY quod Kingſinill conceſſit; and ſaid, that in quare impedit, the 
; colluſion ſhall be enquired, and fo in 4% e. Br. Colluſion, 
pl. 48. cites 10 H. 7. 3. | 
4. In all cafes where averment of covin or other thing is { 476 ] 
given by ſtatute or common law, there a man ſhall aver it 9 Rep. 119, 
generally where there can be no ſpeciat cauſe of it, but where 2 
there may be a ſpecial cauſe, there the averment muſt be ſpe- 
cial ; per Mountague Ch. J. Pl. C. 55. Mich. 4 E. 6. Wim- 
bith v. Talboys. | | 
4 5. Covin ſhall never be intended or preſumed in law unleſs 
it be expre{ily averred; reſolved. 10 Rep. 56. Trin. 11 Jac. 
in the Chancellor &c, of Oxford's Cale, 
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(C) In what Caſe the ordinary Courſe ſhall be 
changed by Cov. 


[t. *39H.6. Man comes by habeas corpus out of London, * The cafe 
| 50. and had no cauſe to have the priſan but by Went — 
his covin, it was ordered, that he ſhiuld be in execution till he out of Lone 
had paid the debt recovered againſt him after the writ brought, don into 
and that after he ſhould be remanded to anſwer the plaints there. 5. * 


privilege, 


r 8 


rr 25> 00" - 


A judgment ſhall be ſtayed for colluſion. + 7 H. 4. 19. b.] by fuit 
. againſt him 
. in bank, and it appeared by examination that he was arreſted in London in the vacation when he 


need not come about has ſuit to Weſtminſter; and therefore the opinion of the Court was that he 
mould be remanded, and therefore the plaintiff in C. B. prayed that he might firſt anſwer to his 
ſuit there wien he was preſent, and the count was in debt of 201. and the defendant as to 408. 
confefſed the action, and to the reſt pleaded another plea, and Judgment was given ot the ſum 
conſeſſed and 4s. damages. Laycon ſaid, the action in bank is taken by covin of the defendant, 
and he confeſſes part to be committed to the fleet, and ſo to be diſmiſſed in London, and then the 
laintiff here will releaſe the condemnation here to him, and pray to examine the covin; tor it 
is not any duty between the now plaintiff and the detendant in this Court, and for the ſuſpiciouſ- 
neſs Priſot awarded the defendant to the Fleet for the condemnation confeſſed, and when that 18 
ſatisfied, keep him for the plaint in London; for when he has ſatisfied this plaintiff he ſhall be 
remanded into London. And ſo ſee that the covin ſhall not aid him; for he thought by the 
committing to the Fleet to be diſcharged in London, and fo ars deluditur arte, for fraus 
nemine debet patrocinari &c. Br. Privilege, pl. 31. cites 39 H. 6. 30. — Br. Colluſion &c. 

pl. 24. cites S. C. 
+ Br. Colluſion &c. pl. 15. cites S. C. 


Br. Judgment pl. 18. cites S. C. Fitzh. 
Proclamation, pl. 14. cites S. C. 


Br. Proclamation, pl. 2. cites S. C. 


2. If land be aliened pending à writ of debt by covin, 10 ThisinDyer- 
avid the extent thereof for the debt, yet when the covin ap- 149-2: PE 


pears upon the return of the elegit by the ſheriff, the land 2 ite 
lo aliened ſhall be extended. D. 3, 4. Ma. 149. 80.] is» Quare 
- | arte d in 


the caſe, and Brooke thought that upon ſuch return by the ſheriff a new writ ſhould iſſue reciting 
I, -—-—Ibid, Marg. cites Irin. g3 Eliz. B. R. Rowsz's CASH who * debt againſt B. as 
heir, who pleaded riens per deſcent the day of the writ, and found that before the writ brought 
he had aliened the aſſets by covin to defraud this debt, and Judgment for the plaintiff ; and that 
1d is well found for him upon office of aſſets by deſceat. 


3. If a man makes a died of gift of his goods in his life- The goods 


Z . 0 5 p tl 
{ime by covin to ouſt his creditors of their debts, yet _ w_ 
| | a 


— 


4 4 


_ 


476 Covin. 


ditors | * . 1, 
— nr N the vendee Hall be charged for them. 13 H. 4, 


hands, as 
executor of his own wrong, if the gift be fraudulent ; and Judgment accordingly, Co. J. 251. 


pl. 3. Hill. 8 Jac. B. K. in Cate of Hawes v. Leader. Yelv. 196. S. C. adjudged per tot. 
Cur. 2 Le. 223. pl. 284. Hill, 16 Eliz. S. P. by Dyer. 


4, If the tenant in formedon conſeſſis the action by covin to 
make a third perſon loſe his entry, proclamation /hall be made, 
and if the third perſon comes and alledges the covin, the 
matter ſhall be examined, and the judgment ſhall ſtay, and 
the party /Þall be puniſhed, Br, Formedon, pl. 22. cites 7 H. 
4. 19. | 

677 1 bg” man was arreſted in London, and after another brought 
action againſi him in Bark, and had him arreited by capias Jy 
cevin, by which they ſurceaſed in London; for by this he is 
a priſoner to the bench; and the plaintiff in London prayed 
procedendo, and that the covin might be examined. Per 
Cur, we cannot examine the covin yet, for the capias is not 
returnable till 15 Hill, But per Littleton, it he does not 
come at the day, and be let to mainpriſe, the plaintiff in Lon- 
don may have 2 new bill againſt him. Br, Privilege, pl. 41. 
cites 10 E. 4. 16, 

6. A man ſued corpus cum cauſa out of London, and it was 
found by examination, that the ation by which he claimed pri- 
vilege was ſued ty covin, for the plaintiff in Bank diſgllowed 
his ſuit againſt this priſoner; for the ſuit was diſcontinued by 
tiuo years, and now revived by the plaintiff and the attorney 
in advantage of the priſener, where another ſuit was thereat 
taken of late time againſt the priſoner, by which, upon the 
examination of the matter, and attorney, and the plaintiff, 
in this Court, for their falſity, were committed to the Fleet, 
and were fined, and the priſoner remanded to London. Br. 
Privilege, pl. 43. cites 16 E. 4. 5. 

7. A man had a grant of the next preſentation; the church 
worded, A. B. preſemed; the grantee brought guare impedit ans 
recovered, and had writ to the Jip, who returned that the 
grantee of A, B. bad reſigned, and another is in, by which the 
plaintitf had ſcire facias to execute the judgment though 
there be the two avoidances ; for he Hall recover upon the ft 
avcidance, and the att of the defendant ſhall not prejudice the 
plaintiff; for then by coin the grant never ſhould take effect; 
per Frowike Ch. J. Br. Scire Facias, pl. 141. cites 21 UH. 


; 8. A fonple man aratun to make ltaſes, and to enter into boyd; 
was relieved. Toth. 268. cites Cuddington v. Hutton, in 
8 Jac. fol. gog, 

9 A man relieved againſt his otun deed, the ſame being gotten 
by threats and practice, though the ſame be veſted in an infants 
and the purchaſor to become bound in recognizance to afſure 
it when &c. Toth. 368. cites Maneright v. Roberts, 10 


Jac . 
10. The 


22] Ü·»·³ib³̃1ĩ ⅛ Üö AI ICY 


Covin. 


10. The plaintiff relieved again/t his own releaſe, being an 
ignorant perſon, Toth. 268. cites Sumner v. Tilling. 12 Jac, 
li. A. fo. 49. 

11. Judgment was had in a ſci, fa. againſt the wife upon a 
fermer judgment, and after two nihils returned a motion was 
made to quaſh it, becauſe before the ſci, fa. brought, ſhe was 


married, and this writ was brought againſt her as ſole, by the 


contri vance of the huſhand and the plaintiff, to oppreſs her and 
lay her in priſon ; and it, was ſhewn, that the plaintiff knew 
that ſhe was married, and that ſhe could have no relief either 
by the writ of error or audita querela, becauſe the huſband 
would releaſe it. The Court faid, they might /t aſide the 
judgment for this miſdemeanor of the plaintiff, Vent, 208. 
Paich, 24 Car. 2, B. R. the Lady Prettymai's Cale, 


(D) Pleadings. 


1. ENTRY in the poſt ; the termor for years by the Statute 


of Glouceſter prayed to be received by default of the 
vouc hee, and ſaid, that the recovery was by covin between the de- 
mandant and the tenant who leaſed to him &c. to make him liſe 


bis term, and traverſed the diſſeiſin; and per Pollard and Fitz- [ 478 ] 


herbert J. clearly, the covin is not material without traverſ- 
ing the point of the writ ; and therefore the covin alledged, 
and the traverſe of the diſſeiſin is not double; quod nota; for 
he is compelled of neceſſity to ſpeak of both, and therefore 
- - not double; quod nota. B Double, pl. 55. cites 14 

8. 4. 

2. Covin is not traverſable by plea, but only in evidence at 
the bar. Winch. go. Trin. 22 Jac. C. B. Adams v. Ward. 


For more of Covin in General, See Fine (E. b. 3) (I. b. 4) 
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Counſetlor, 


(A) Conſidered; How; And in what Caſes 


favoured or not. 


1. = Fees to counſellors are not in nature of wages, or pay, 
er thit which we call ſalary, or hire, which are 


duties certain, and grow due by contract for labour or fer- 
vice, but what ts given him is honorarium, not merces, being a 
gift which gives honour as well to the taker as the giver; 
nor is it certain or contracted ; for no price or rate can be 
ſet upon counſel which is inyaluable and ineſtimable, ſo as 
it is more or leſs according to the circumſtances, namely, 
the ability of the client, the worthineſs of the counſellor, the 
weightineſs of the cauſe, and the cuſtom of the country. It 
is a gift of ſuch a nature, that the able client may not neglect 
to give it, without ingratitude, for it, is but a gratuity, or 
token of thankfulneſs ; yet the worthy ceunſellor may not de- 
mand it without doing wrong to his reputation, according to that 
moral rule, Multa honeſta accipi poſſunt quæ tamen peti non 
poſſunt. Pref, to Dav. Rep. 22, 23. 

2. 5 Eliz. cap. 14. / 15. Counſellor not puniſhable for plead- 
ing, or flewirg a faije deed in evidence, to the ferging whereof be 
was not party nor privy. 5 

Ibid. cites 3. The counſel of the party's cauſe not to be examined in 


6 Car. the ſame cauſe. Toth, 110, cites 11 Eliz. Lee v. Mark- 
Tbimble- harm | 


thorp v. 1 
Thimble- 4. The ccunſellor's clerk not to be examined in the cauſe, 


thorp, S. P. Toth. 110. cites 13 & 14 Eliz. fo, 03. Breame v. Breame. 

5. Daniel Hill having put in for his client a long inſufficient 
demurrer to a bill exhibited againſt his client, in which ſup- 
poſed demurrer were many matters of fact, and other things 
frivolous and vain, the Lord Chancello: Egerton awarded 51. 
coſts againſt.the party, and ordered that neither bill, anſwer, 

[ 479 |] demurrer, nor any other plea, ſhould from thenceforth be re- 
ceived under the hand of the ſaid Hill, Cary's Rep, 38. cites 

27 April, 1 Jac, Hill's Caſe, | | 

Ifacour- 6. A counſellor in law retained, has a privilege to inforce 

{1 ſpeaks any thing, which is informed him by his client, and to give 


feandalous 


r . it in evidence, it being pertinent to the matter in queſtion, 
gaicſt ere is and not to examine whether it be true or falſe; but it is at 
, the peril of him that informs him; for a counſellor is at his 


Ars client” 0 - . . , . . . 7 
oy 3 peril to give in evidence that which his client informs him, 


afticn lies being pertinent to the matter in queſtion, otherwiſe action 
N upon 


eee 


Counſellor, 


on the caſe lies againſt him by his client, Per Popham 
Cb. J. and judgment accordingly, Cro. J. 90. pl. 18. Mich. 
3 Jac. B. R. Brook v. Mountague. | 

7. But matter not pertinent to the iſſue or the matter in queſ- 


tion, he need not to deliver; for he is to diſc rn in his oil 


cretion what he is to deliver. and what not; and although 
it be falſe, he is excuſable, being pertinent to the matter, 
Cro, J. 90. pl. 18. Mich, 3 Jac. B. R. in Caſe of Brook v. 
Mountague, 


8. But if he giver in evidence any thing no! material to the 


i ſue which is ſcandalous; he ought to aver it to be true, r.: 
wiſe he is puniſhable; for it ſhall be intended as ſpoken mali 
ciouſly and without cauſe; which is a, good ground for an 
action. Cro. J. . pl. 18. Mich. 3 Jac. B. R. in Caſe of 
Brook v. Mountague, 

9. $2 if a counſellor otjefs matter again a witneſs hich 
i flanderous ;, if there be cauſe to diſcredit ius teſtimony, and 
it be pertinent to the matter in queſtion ; it is juſtifiable what 
he delivers by information, although it be falſe. Cro. J. 91. 
pl. 18. Mich. 3 Jac, B. R. in Caſe of Brook v. Moun- 


tague, 
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not aza'uſt 
lum for ſo 
doing; for 
it is his 
duty 10 
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Ti ial be 
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to his cu 


— 
B. K Woud 
v. Gi tton. 
The ad- 
vice ct that 
great aud 
able 
man B:ſhop 
Sanderſon, 
to the 
pleader viz, 
Counſclior, 


in his aſſiſe 

ſermon at Lincoln, being the gd ſermon ad magiſtratum, pag. 164, is viz. Not to think becauſe 
he has the liberty of the Court, and perhaps the favour of the judge, and that therefore his tongue 
ts his own, and he may ſpeak his pleaſure to the prejudice of the adverſary's perſon or caute; 
zad not to feek prepoſterouſly to win the name of a good lawyer, by wreſting and perverting 
good laws; or the opinion of the beſt counſellor, by giving the worlt and the ſhrewdeſt counſel ; 
and not to count it, as Frotagoras did, the glory of his profeſſion, by ſubtility of wit, and volu- 
biluy of tongue to make the worle cauſe the better; but like a good man, as well as a good 
o. tor, to uſe the power of his tongue to ſhame wit and impudence, and protect innocency, to 
cruſh oppte ſſors and ſuccour the afflicted, to advance jultice and equity, and to help them to right 
that ſuffer wrong, and tc let it be as a ruled caſe to him in all his pleadings, not to ſpeak in any 
«4aſe to wreſt Judgment. | 


10. Counſel may take fees of his client, but he may not 
lay out money for him, and if he does, Hobart Ch. ]. doubted 
what remedy he might have. Winch. 53. Mich, 20 Jac, 
C. B. Gage v. Johnſon, * | 

11. Counſellor brought a bil! for fees, due to him from the 
defendant being a ſollicitor, and was to account witli him at 
the end of every term; the defendant demurs. Demurrer 
was allowed and the bill diſmiſſed. Chan, Rep. 38. 15 Car. 1, 
Moor v. Row. 


12. A lawyer who was of counſel may.be examined upon 


 vath as @ witneſs to the matter of agreement, not to the validity of 


an aſſurance, or to matter of counjei. Mar. 83. pl. 136. Paſch, 
17 Car. Anon, 

13. If a counſellor ſays to his client that ſuch a contract is ſimony, 
and the client ſays he will make it, fimony or not fimony 3 
and thereupon the counſellor makes this fimonical contract, 
it is no offence in him, Per Reeve J. Mar. 83. in pl. 136. 
Paſch. 19 Car. Anon. 

14. A counſel was examined as a witneſs to prove the death 
of @ perſon, yet he is not bound to anſwer to other o—_ 

whi 
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Counlellor. 
which may diſcloſe the ſecrets of bis client's cauſe. Per Roll. 
Ch. J. Sti. 449. Paſch. 1655. Waldron v. Ward. 1 

15. Cofts were taxed for ſcandal in a 4% in chancery at 1001, 
but though the ſcandal was very great, yet my Ld. Chan, 
and the Judges reduced it to 501. and the counſel, whoſe 
hand was ſet to it, to pay the defendant $1. more. Chan; 
Rep. 194. 12 Car. 2. Emerſon v. Dalliſon. 

16. Bill by executors of a counſellor for a /am in groſs for 
acdbice and pains of their teſtator in ſeveral cauſes, wherein 
defendant was concerned, defendant demurred becauſe if he 
ſhould anſwer the bill it would draw him under a penal law; 
it being againſt the courſe of all courts of juſtice for any 
counſellor at law to make ſuch contract as in the bill is 
ſuggeſted for his fees in à gro/s ſum to be paid upon the event 
of any cauſe. Therefore this is a bill of ſuch a nature as 
ought not to have any countenance in a court of equity; de- 
murrer allowed. Fin. R. 75, Hill, 25 Car. 2. Panties v. 
| Parker, | 
Ordered 17. What a counſellor #nows only as counſellor, and under 
8 a contract of ſilence, he ſhall net be put ts anſwer, Chan. 
ed on any Caſes. 277. Trin. 28 Car, 2. Bulſtrode v. Lechmore. 
matter in 18. Contra, where it is to diſcover a ſettlement in f 


wiicn he for payment of debts. 2 Chan. R. 29. Shalmer v. Treſham. 


counſel 
either by indifferent choice of both parties, or with either of them, by reaſon of any annuity or fee. 


Cary's Rep. 143. in Caſe of Dennis v. Codrington. It is againſt the duty of a counſellor to 
Erſcover the evidence, which he who retains him, acquaiuts him with; admitted by Hale Ch.]. 


Veut. 197. Paſch. 24 Car. 2. B. R. 


10. The bill was te diſcover an ancient bill of entail, ſuppoſed 
fo be in the defendant's hands, and that he had peruſed it, and 
that in diſcourſe he had acknowledged ſuch deed and other like 
charges. The defendant /ays by plea that he was a counſellor 
with A. B. That on a reference between the parties, it was 
agreed that nothing that paſſed then ſhould be made uſe of on either 
ſide, or be diſcloſed. Chan, Caſes. 277. Trin. 28 Car, 2, Bul- 
ſtrode v. Lechmore. | | 

20. A counſel may be a witneſs if he voluntarily agreed to 
depoſe the truth, but he is not compellable ſo to do (though 
it has been held otherwiſe formerly); by three Judges contra 
Holt reſolved, Cumb. 467, 463. Hill. 10 W. 3. B. R. Mat- 
thews v. Temple, "I 

21. In the caſe where Mr. M.. . formerly an attorney of the 
Creurt (now counſellor at law), was accuſed of foul practices in 
his profeſſion ; the Court ſaid, though he be now a counſel, yet 
perhaps that will not diſcharge him from being an attorney ſtill; 
and then we may get his demands taxed as ſuch. And does 
any body think, but that a counſellor at law is a kind of a 
miniſter of juſtice, and tight, and as ſuch, puniſhable for 
miſbehaviour in his protetion * And Holt Ch. J. ſaid to him, 
will you have the point tried whether a counſellor at Jaw 
may commit an extortion - ld. 137. Paſch. 3 Ann. B. 


R, Anon, | 
22. Ore 
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Counſellor. 


22. One Mr. Dean, who was a barriſter at law, having 
made a bill as a ſollicitor, a motion was made to tax it, which 
was granted, but the Court ſaid that if he inſiſted upon having 
his bill paid, * would hereafter treat him as a ſollicitor; 
and Mr, Juſtice I. Powys ſaid, that fo it was ruled in Chan- 
cery by my Lord Chancellor Harcourt, in the Caſe of one 
Mr. Alſton, and if gentlemen would not take fees after the uſual 
manner, they ought not to recover them & any action at law. Hill. 
12 Ann. B. R. 

23. Notwithſtanding counſellors are not officers of any 
court, nor inveſted with any judicial office, but barely prac- 
tiſe as counſellors; yet inaſmuch as they have a ſpecial pri- 
vilege to practiſe the law, and their miſbehaviour tends to 


bring a diſgrace upon the law itſelf; it ſeems clear that they 


are puniſhable for any faul fradtice as other miniſters of juſtice 
are. 2 Hawk. Pl. C. 151. Cap. 22. ſ. 30. 
24. It is certain, that no counſellor or attorney can juſtify 


480 


the uſing ay deceitful practice, in maintenance of a client's cauſe, 


and that they are liable to be ſeverely puniſhed, for all miſ- 
demeanors cf this kind, not only by the common law, but 
alſo by ſtatute; for it is enacted by Meſtm. 1. cap, 28. That 
if any ſerjeant, pleader, or other, do any manner of diſceit 
or colluſion in the King's Court or conſent unto it, in diſ- 
ceit of the Court, or to beguile the Court or the party, and 
thereof be attainted, he ſha!l be impriſoned for a year and a 
day, and from thenceforth ſhall not be heard to plead in that 
Court for any man. And if he be no pleader, he ſhall be 
impriſoned in like manner by the ſpace of a year and a day, 
at the leaſt. And if the treſpaſs require greater puniſhment, 
it ſhall be at the king's pleaſure. In the conſtruction of this 
ſtatute the following points have been holden: 1ſt, That 
counſellors &c. who are not ſworn, are as much within the 
meaning of it as ſerjeants &c. who are ſworn. 2dly, That 
all fraud and falſehood tending to impoſe upon or abuſe the 
juſtice of the king's courts are within the purview of it. Hawk. 
Pl. C. 254. cap. 83. ſ. 28, 29, 30. 


For more of Counſellor in General, See other Proper 
Titles. 


(A) Counterkeits. 
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(A) Counterkeits. 


$1aft. 133. 1. 33 H. 8. NAC TS that obtaining money by any false 
_ _ cab. Ie token or counterfeit letters, and being con- 
here it is to Vi7ed thereof by witneſſes or confeſſion before the Lord Chancellor, 
beovierved, Juſtices of Aſſiſe, Juſtices of the Peace; or by any action in any 
that upon Court of Record, ſball be puniſhed at diſcretion, the pains of death 


this ſtatute 
for this only excepted. 


offence, the 
offender cannot be fined, but corpo al puniſhment only infficted. But where T. was in. 
dicted upon this ſtatute, becauſe he by a falſe note in the name of J. D. obtained into his hands a 
wedge of ſilver of 2001, value, of which he was found guilty, and had judgment to ſtand on the 
pillory, and alſo to pay a fine to the king of 5001. and to be impriſoned during the King's plez- 
ſure; and to be bound with ſureties for his good behaviour, Cro. C. 564. pl. 10. Mich. 15 
Car. B. R. Terry's Caſe, | 


2. An eſtate that is to be d-vefted on condition of payment 
of 1001. cannot be deveſted by a ſham payment of part, and 
real payment of part, but there muſt be a real payment of 
the whole. Cro, E. 383. pl. 4. Paſch. 37 Eliz. B. R. Good- 
ale v. Wiatt, 

_ 47% 3+. A clothier of G. made cloths which were dearer and 
— by More vendible than the cloths of any other, and he put a 
the vendee. ſpecial mark upon them; another clothier counterfeits the (aid 
— mark and puts it on his cloths which were not ſo good, but 
Dodendge Yet ſells them as dear as the other; action on the caſe lies 
-as brought againſt him; Doderidge J. ſays it was N 23 Eliz. in 
tne Clo- C. B. but ſays, not whether the action lay for the clothizr 
or the vendee, but it ſeems to be for the vendee. 2 Roll. 
Rep. 28. Trin. 16 Jac. | 
If an information lies for counterfeiting à letter, ſending 
for a perſon in another's name to Brentford to come to him, 
when no miſchief is done or intended? Court divided. 2 Show, 


20. pl. 13. Mich. 30 Car. 2. B. R. the King v. Emerton. 
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For mote of Counterfeits in General, See other Proper 
Titles. 


U 


Conntermand. 
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Countermand. 
x 


(A) What is or amounts to a Countermand 3 
And of what it may be. 


1. IF A. gives me 20). to diſpoſe for his foul after his death, 

I A. ſhall not have debt nor account, for this amounts 
to a gift as it ſeems; per Needham; Br. Done &c. pl. 52. 
cites 8 E. 4. 5. 

2. Money given to heſtou in charity may be countermanded 
till beſtowed. D. 22. pl. 135. Trin. 28 H. 8. 

3. There is a diverſity where ſuch git is made to a ftranger 
to deliver over of his mere will and pleaſure, as a new year's 
gift &c. or o a conſideration of former duty, or in ſatisfac- 
tion of another thing. D. 49. pl. 9, 10, 11. Paſch. 32 H. 8. 
in the Caſe of Lyte v. Penny. 

4. Money bailed to A. by I ad ofus & uſum C. yet till the 
delivery to C. the property continues in A. and he may coun» 
termand it. D. 49. b. pl. 14, 15. 


2 Roll. Rep, 

9. % 6 
cited. 
Cart. 142. 
S. C. cited 
Arg 


But if it be 


ſolvend. to C. 


which is in- 
tended in- 
ſatisfaction 


of a debt it is not countermandable; agreed. Arg. Cro. J. 687. pl. 1. Trin. 22 Jac. B. R. Harris 


v. Bevoure, 2 Roll. R. 440. S. C. 

5. A, purchaſed 5 marks per annum in the name of B. and C. 
with this truſ, that A. might enjoy it during his life, and after 
it ſhould be to the erecting of a ſchool in the town where the 
ſaid A, was born and buried, as the feoffees declared in their 
anſwer; and in his life-time, after the purchaſe, he repealed 
his intent of converting the ſame to the uſe of the ſchool, and 
deviſed the ſame to J. S. which Juſtice Warburton preſently 
decreed for him, ſaying his will was his declaration, But in 
his words there was but a moni only expreſſed (me contradi- 


cente) for if J. C. make a feoffment to the uſe over accord- 


ing to articles annexed, he cannot alter the ſame by a latter 
will, contra if it be to the uſe of his will. Cary's Rep. 40, 
41. cites 19 June, 1 Jac, Littleton's Caſe. 

6. A. being indebted to B. in 1001. bails 1001. to C. to pay 


B. yet before payment A. may countermand it. For A. um- 


ſelf may have paid it afterwards. D. 49. a. Marg. pl. 10. 
cites Mich. 4 Jac. in Scace. Turbeville v. Porter. 


7. If I oy to you, build for me ſuch a houje and I will give S. P. per 


you Iol, ane 
been at any charge, I will revoke my promiſe, and counter- 


mand * agreement, it is not good; for meum eſt 
Vor. VI. Q o promittere, 


before you have provided materials, or have Doderidge 


J. but per 


Haughton 
J. cogtra; 
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482} Countermand. 


but Haugh- promittere, & non demittere; per Croke J. 2 Roll. R. 39, 


ton ſaid, [14 . * 6 _ 
be con. e of Winter v. Foweracres. 


ſidcred in 

damages. So where it was to take à journey to London an help to find a will, and before 
any thing provided for the journey of the de endant, it was accorded and agreed betwixt plaintiff 
and actendant, that plaintift ſhould be diſcharged of his journey, and defendant of payment, 
judgment was tor the plaintiff ; but it ſeems, if the matter had been well pleaded it would 
have been adjudged for the defendant, See Cro, J. 620. (bis) pl. 10. Mich. 18 Jac. B. R. Ireſ- 
Waller v. Reyne. 8 


{ 483 ] 8. But where it is by way of contract is is not counter- 
mandable, 2 Roll. R. 39. Trin. 16 Jac. B. R. per Doderidge 
and Crooke juſtices, in Caſe of Winter v. Foweracres. 

9. Detendant premiſed the plaintiff, that if plaintiff would 

rocure a fene inpriſened to be delivered out, he would repay him 
all juch monies as he ſhould ai/burſe therein. Defendant pleaded, 
that before the plaintiff had paid any money for her delivery, 
and betore the plaintiff had done any thing relating to it, he 
revoked his promiſe, and countermanded the plaintiff, that 
he ſhould do nothing as to her delivery. Adjudged by 3 
Juſtices that he could not countermand it. 2 Roll. Rep. 39. 
Trin. 16 Jac, B. R. Winter v. Foweracres, 

10. The law reſpetts matters of profit and intereſt largeh, 
but of pleaſure, ſkill, eaſe, truſt, authority, and limitation, 
ſtrictly; and therefore theſe may be countermanded, but fo 
cannot the other. See Fin. 8. b. Wing. Max. 376 to 381, 
&c. 

Vent. 185, II. A feme ſole infeoffed a man within the view, and directed 

Pariors v. him to enter without other livery, They intermarry before any 

Ferns, ®: C. entry made by him, and then he enters; adjudged that the entry 

cordingly, Was good after marriage, and not countermanded by the marriage, 

——Mod. 2 Lev. 34 Hill. 23 & 24 Car. 2. B. R. Parſons v. Pierce. 

97-P'- 59 But fays, that perhaps it might be otherwiſe had ſhe married 

Perns, S. C. a ſtranger, 

ſtates it, 

that the ſeme was jointenant in fee with another, and adjudged that the entry was gd. 

2 Keb. 872. pl. 29. S. C. adjornatur. Ibid, 88. pl. 57. S. C. adjudged accordingly, ——— 

3 Salk. 165. Parſons v. Pettit, S. C. accordingly.—— Pollexf. 45. S. C. argued and adjudged. 


12. A man gives a warrant ef attorney to confeſs a judg- 
ment, and dies before the judgment is confeſſed; this is a 
* Vent. 310. in a Nota. Paſch. 29 Car. 2. 

R. | 

13. A. poſſeſſed of an office for two lives executes 4 deed, ap- 
pointing, that after his death one R. H. then in his office 
ſhould be deputy, and directs ſeveral annuities to be paid out of 
the office, Afterwards A. by a ſubſequent deed made different ap- 
pointments of the profits of the office. A. kept both deeds in 
his own cuſtody during his life; and in ſupport of the firlt 
deed it was inſiſted, that it was an abſolute diſpoſition of the 
profits of the office without any power of revocation, and 
ought to ſtand, and that though both deeds were all along in 
his cuſtody, vet fo (generally) voluntary ſettlements are, 


and yet the firſt ſhould preyail. But Lord Chancellor * 
that 


Court. | 433 
that the fir? de-d was only an authority, and therefore clearly 
countermandable by the ſecond, and decreed the firſt deed 


to be delivered up. Wrms's. Rep. 101. Mich, 1707; Young 


v, Cottle, | | 
14. Though a /rtter of attorney is revocable at common 


law, yet where it concerns payment of debts it ſhall be conti- 
nued in equity, G. Equ. R. 70. Paſch: 9 Ann. in Cafe of 
Hungerford v. Hungertord. 


For more of Countermand in General, See Marriage (H) 
Powers. And other Proper Titles. 
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(A) Office of the Court. 
[Or what the Court may adjudge without being 
found by Jury, pl. 1, 2.] 


43333 „ R 


[1. FHAT ſhall be ſaid a reaſonable time, ſhall be ad- S. C. cited 


0 .* . - b Hide J. 
judged by the diſcretion of the Juſtices before %. 
whom the cauſe depends. Co. Lit. 56. b.] | = P. 4. 
mitted as 


to removing hay ricked by licence on the land of another. Godb. 282. pl. 401. Hill. 17 Jac. 
B. R. Webb v. Paternoſter.— 2 Roll. Rep. 143. 152. S. C. & S. P. agreed. — Poph. 151. 
S. C. & S. P. reſolved.— Palm. 71. S. C. & S. P. adjudged that the plaintiff had convenient 


time. 
[2. What ſhall be ſaid a reaſonable * fine, cuſtom, or ſrvice, Reſolved , 
ſhall be adjudged by the diſcretion of the Juſtices hefore whom b hat 
the cauſe depends, upon the true ſtate of the caſe depending miy be 
before them; for reaſonableneſs in theſe caſes appertaing to either on 


the conuſance of the law, and therefore to be decided by the c— 
Juſtices, Co. Lit. 56. b. 59. b.] | dence to 
| | the jury 
upon confeſſion or proof of the annual value of the land. 4 Rep. 27. b. pl. 16. Mich. 42 & 43. 
liz. B. R. Hubbard v. Hammond. —- S. C. cited by Hide J. Mod. 139. Where a fine 


for admittance to a copyhold is arbitrable at the will of the lord, and he impoſes a fine, the jury 
ts to try whether it be reaſonable or not: per Cur, Cro. E. 351. pl. g. Mich. 36 & 37 Eliz. B. R. 
Jackman v. Hoddeſdon. See tit. Trial (F) pl. 5. and the notes there. 


3. If the jury find a ſpecial verdid, that A. mutus dedit muß 
Scot, to B. for which B. infeoffed A. of certain lands, upon con- — 1 
dition, that if be paid to him 6501. at a certain day three years ment in 


Qo2 after, | q 
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484 Court. 


O. B af- after, it ſhould be lawful for him to re-enter, and ſo leaves it to 


I "x - - . 
nc the Court, whether this be uſury or not; though it appears 


Cro. J. 508. here to the Court that more than 101. for a 1001. is relerved, 
pl. 29 having regard to the profits which the feoffee is to have by 


8 + Set the teoftment, which are found to a certain value, yet be- 


„Ct of cauſe the jury hath not found it to be uſury, the Court ſhall 
Roverts v. not aazudge it to be uſury, for there ought to be an uſurious 


. and corrupt contract, of which Court cannot have conuſance 


rious con- without the finding of the jury. Mich. 15 Jac. B. R. be- 
oy the tween Web and Hrfield adjudged in a Writ of Error upon a 
Ford the Judgment in Banco, where it was alſo adjudged. } 

agreement | | : 

prout &c. but did not find that corrupte agreatum fuit. It was objected, that it ought to have 
been found expretsly to make it an oftence within the ſtatute; ſed non allocatur ; for there is a 
difference between an information, which ought to be preciſely alledged, and a ſpecial verdict, 
wherein all the circumſtances are found, which being apparent to the Court to be uſurious, and 
cannot by intendment have any other conſtruction, it ſuthceth, and here it is apparent that the 
money was lent for intereſt, and is more than the Natute permits, and therefore being uſury ap- 
parent, the Court ſhall judge it accordingly, and cites it as adjudged in Caſe of Ficcrxs v. 
Mexvin, that if the corrupt agreement be not expreſſed in the verdict, and the matter is appa- 


* [4. So if the jury find ſpecial matter, [as] preſumptions and 
. 4 56. circumſtances, that a feoffment was made by fraud, yet the Court 
b.— S. C. canret adjudge it to be fraudulent without the finding of the 
A & 4 jury that there was fraud, becauſe that was matter of fact, 
3 — and but evidence of fraud. Co. 10. Chancellor of Oxford, 
Mich. 2 57. b. reſolved. |] 

Car. 2. | 

B. R. Smith v. Wh-eler. Mod. 38. 8 C. cited, and S. P. agreed in S. C. Vent. 
128. S. P. agreed in S. C. S. C. cited Bridgm. 112. and ſays, that it was fo agreed in the 
Cafe of TV EEX v.LITTLETON, in C. B. forthe taking of an ox; the defendant pleaded not 
Z My, ane me jury found, that Thomas Tyrer held cerizin lands of John Littleton by rent and 
deriot, and in the 42 of Eliz. did infeoff John Tyrer his fon and heir, who made a leafe to Tho- 
mas Tyrer for forty years, if he ſhould ſo long live, to the intent that Joyce, whom he intended 
to marry, ſhould not have her dower during his life, Thomas died poſſeſſed of the ox, and the 
cefendait took it for a heriot, and they found the Statute of fraudulent Conveyances &c. 
end 1t wes 2diudged, that foraſmuch as the tcoffrment was not found by the jury to be 
fraudulen:, yet the Court could nat adjudge it to be fraudulent, although the jury had found 
circumſtances and induccments to prove the fraud, —— Brownl. 36. Trier v. Lutleton, S. C. 
held accordingly, per tot. Cur. tor the judges have nothing to do with matter of ſact. 
2 Brownl. 187. Trin. 10 Jac. C. B. Tyre v. Littleton, 5. C. adjudged for the plaintiff niſi.— 
S. C. cited per Cur. 10 Rep. 36. a. >, C. cited 2 Jo. 92a. — 8. C. cited by Bridg- 
man. Brid gm. 112. Mich. 14 Jac, | 


Co. C. 313. [F. If a jury finds, that J. S. with bis own money, procured 
3 ** lands to ſettled upon himſelf and B, his fon, being of the age of 5 
S. P. azreed years, and finds other badges of fraud, and after becomes bank- 


by alltzz rupt, but it is not found that this was done by fraud, or in 


. truſt in himſelf, the Court ſhall not intend it; and there- 


l, and fore the ſale of ſuch lands not lawful. Trin. 15 Car. B. R. 


Jadsment between Criſpe and Pratt, per Curiam agreed upon a ſpecial 
., verdict.] | 


ly,—— 
Jo. 437, | i 
28. pl. 3. S. C. & S. P. by g juſtices, contra Berkley. Mar. 34. pl. 67. S. C. adjudged. 
Fraud ſhall not be intended except it be exprefily found. Cro. E. 291, 292. pl. 3. 
dec wut, Fraud (C) pl. 1. S. C. fuller in the notes 


IIIII. 35 Eliz. B. R. Ridicr v. Puntcr. 
there, 


6, Where 


N * 1 * 7 8 > * 
Der I ts FA . b 


Court. 


6. Where an infant is plaintiff in aſſiſe, the Court ex officio 
ought to enquire of the circumſlances at large; per Hank. which 
was not contradicted. Br. Aſſiſe, pl, 59. cites 12 H. 4. 19, 
20. But fee contrary for the defendant. 28 Aſſ. 51. 
Ibid. 

7. In offiſe, they were at ue upon two deeds pleaded with 
warranty, and found for the plaintiff, and the diſſeiſin without 
force and arms, and ſo ſee that it is the office of the Court 
to enquire of it, _— it be not put in iſſue 3 but in treſpaſs, 
if the iſſue ſhould be found for the plaintiff, it ſhall be intended 
72 be with force and arms, though it thall not be enquired or 
preſented. Br. Aſſiſe, pl. 67. cites 7 H. 6. 40. 

8. Upon a commiſſion out of Chancery an inqui/:t19n was 
returned into the Exchequer up the Statute of Fuguives, 
13 Eliz. which found that Lord P. being ſeiſed in fee of divers 
manors &c. covenanted to ſtand ſeiſed to certain uſes, with a pro- 
viſo that he might revcke and make void the ſame upon the tender 
4 a ring of 55s, value. And it was further found that Lord 

. always after, till his flight beyond the ſea, took the profits, 
and that his flight was without licence, and that he did nat return 
according to the proclamation made. But no covin was exprefsly 
fwund, The Barons at firſt doubted, but afterwards thought 
that the ſpecial matter found by the jury was ſufficient to in- 
form the Court of covin apparent, and therefore they awarded 
a ſeiſure of the land, Mo. 193. pl. 343- Trin. 26 Eliz. Ld, 
Paget's Caſe. 
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D. intend- 
ing to go 
beyond ſea, 
conveyed 
his land by 
indenture 
rolled, 
but the 
bargatnees 
were not 
privy to the 
deed till 
atterwards, 
and in it 
vos a pro- 
viſo to be 
void on 
tender of 
108. &cs 
D. went 


beyond fea with licence of the king, but on miſbehaviour there, a privy ſeal was delivered to 
him, commanding him to return on pain of forfeiture of all his lands. Upon a commifhon to 
inquire what lands &c. D. or any other to his uſe had, the jury found this ſpecial matter, but 
tound not any fraud expreſsly, whereupon the _ exhibited his bill in the Exchequer againſt 
the bargainces &c. who truly diſcovered all this ſpecial matter. The Court decrees tor the 
king. And Warneford's Caſe D. 192. and 267. [another Caſe | were cited, but ſaid, 86 
that the principal cale differs trom them in two material circumſtances which alter [ 4 ] 
the law in the caſes; 1ſt. That this is in a Court of Equity by Engliſh bill, where the judges are 
to adjudge upon the fraud only, and there they were in a Court of Law, and the fraud was matter 
of fact, which ought to be expreſsly found by the jury as appears by the books. adly. In that 
caſe the jury found expteſsly that the conveyance was not by fraud to deceive the king of hu 
wardſhip, bat only to deceive the creditors & t. whereas in the principal cafe there is no ſuch 
negative, and therefore differs much. Lane 42. 48. Patch. 7 Jac. in the Exchequer, The King 
v. the Earl of Nottingham, alias Dudley's Cale. 


9. In trover and conver/ien of plate and jewels &c, if the 
defendant pleads Not Guilty, now it is good evidence prima 
facie to prove cenverſion that the plaintiff requeſted the de- 
fendant to deliver them and he refuſed, and conſequently it 
{hall be preſumed that he has converted them to his own uſe, 
but yet this is only evidence; and if it be — ty How ver- 
dict in ſuch caſe that the plaintiff requeſted them of the defendant 
and he refuſed, this is nit ſuch matter whereupon the Court may 
adjudge any converſion ; per Coke Ch. J. 10 Rep. 36. b. 57. a. 
Trin. 11 Jac, Obiter. a 
10. Ee for life makes a leaſe for years and dies within the Br. Tref- 
term, If treſpaſs be brought by the firſt leſſor againſt the — 
leſſee for years, he ought T his plea to ſet forth what 1 2 = 
0 3 To 


— — 


„ © tap. > 
n 


— — 
* 


———ů — OT” 


% 


1 "_ * 
* 
Ran ES hf ©: a wen IVE 
4 x 4 1 
* 9 „ 


and plenary juriſdiction, and ſo known to che king's Courts ; for they take notice of all the coun: 


486 Ceurt. 


[and the his leflor died, and at what place, and where the land les, 
da I and at what day he left the poſſeſſion, and fo leave it to the 
ſeems to be diicretion of the Court whether he did quit the poſſeſſion in 
miſprined] reaſonable time or ndt ; per Hide Ch. J. Mod. 139. Trin. 


—— C10. J. * . 1 
. 5 Car. 2. cites 22 E. 4. 18. 


Hill. 5 Jac. 
B. R. Stodden v. Harvey S. P. admitted as to the reaſonableneſs of the time being to be deter- 


mined by the Court. 


(B) Of what Things the Court ſhall take Conu- 
ſance ex OHcio. 


[1. JY an action upon the caſe upon a reſcoug, if the plaintiff 
declares, that A. was indebted to him by obligation in 20, 
and that he ſued a writ againſt him directed te the ſheriff of 
Cornwall to take A, &c. and that the Aeriff thereupon, 1 Of. 
6 Car. arreſted him apud Launceſton in comitatu Carnubiæ, and 
after the defendant apud We/lmoaſterium reſcued him out of the 
cuſtody of the ſheriff bringing him A. towards Wiſtminſler the ſaid 
1 Oe. 6 Car, upon Not Guilty pleaded, if a verdict and 
n judgment be given againſt the plaintiff [defendant ] and he 
* 524 brings a writ of error, and aſſig us it for error, that (“) it way 
VS impfible he could be arreſted at Launceſton, and the ſame 
day be reſcued at Weſtminſter, averring that Launceſton is 
diſtant from Weſtminfler 200 miles at leaſt ; and thereupon in 
nullo eſt erratum is pleaded, by which it is acknowledged, 
that Launceſton is ſo many miles diſtant from Weſtminſter, 
vet the Curt will not intend it to be imfc{ſible for him to be 
reſcue) at Weſtminſter the ſame day. P. 9 Car, between 
Kendall and Kendall, adjudged in Camera Scaccarii in a Writ 
of Error upon a Judgment given in Banco Regis] 
Cro. J. 8. 2. Every Court of Weſtminſter ought to take notice of 
pi. *- ds: the cuſtoms of other Courts of IV:/tminſler, Co. 2. Lane. 16. b. 


S. P. cite 
11 Ul. NAS 2 R. 3. 9. b.] 


4 E. 3. 13. 
and D. 306. Puttenbam's Caſe. 


Cro. J. 68. in pl. 5. Paſch. 3 Jac. B. R. the S. P. pet 
Cur. as to the Court of Chancery. S. P. by Bramplitone Ch. J. Cro. and 528. Hill. 14. Car. 
[ 87 ] B. R. in Caſe of Mounſon v. Bourne.— PI C. 320. b. 321. a. S. P. 4 Rep. 

457 J 93. b. S. P. and cited 6 E. 4. 1. and 11 E. 4. 1.— Jo. 417, 418. pl. 5. S. C. 
and S. P. per Cur. 


ane 4 But acberadih is i "Tx | f 
counties Pa- = 5 wife it 18 of inferior courts, Co, 2. Lane 17 
latine and 2 . 3+ 9. s . 

the grand 


ſeſfrons of Wales are not accounted ſuch inferior Courts, but the Courts of Weſtminſter ſhall take 
notice of the proceedings of thoſe Courts. Saund. 74. Paſch. 19 Car. 2. Arg. and admitted by 
three juſtices, and cited Cro. C. 179- pl. 2. Hill 5 Car. B. R. Crifith v. Jenkins, whereof the 
proceſs of the grand ſeſſions the Court of B. R. took notice judicially, and ſo Ero. E. 50g. Mich. 38 
Eliz. {BxoucxToNny, RANDAL ] this Court took notice of the cuſtom of Wales, to give judg- 
ment final upon a quod ei detorceat, — Sid. 331. pl. 13. S. P. per three juſtices, —The King's 
Courts cannot judicially take notice of the privileges of the cinque ports, which extend only to 
certain particular towns. 2 Inſt. 557, But otherwiſe it is of a judgment given in C. B. in 2 
præcipc of lands that lie in any of the county palatines of Cheſter, Lancaſter and Durham, tor 
they are exempted from the juriſdiftion of the king's Courts, and within them are jura regalia, 


tics 
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Court, 487 


ves in England, becauſe they be immedia: e to the m for direction of writs; and therefore although 


the tenant doth admit the juriſdiction of the Count in thoſe cales, the judgment aganſt him tor 
any of ſuch lands is void. And thus are the doubts in ſome books in this and other like cates 


ol 


tully reſolved. 


[4. If a leaſe be pleaded to be made by the king under the s c. cred 
E xchequer ſeal, though this is not good by the common law, per Cur. 
but by the cuſtom of the Court of Exchequer, yet it is not — 


neceſſary to plead or aver the cuſtom of a court; for the 14 Car. 
cuſtoms and courſes of every of the king's courts are as a law, and 5B. R.—— 
the common law takes notice of them without pleading. Co, er 


2 Lane 16. b. adjudged. ] tone Ch. J. 
Cro. C. 5:8. pl. 6. Hill. 14 Car. B. K. 


5. A man cnvicted in treſpaſs brought attaint, and it ap- 
peared to the Court that he had not made fine, by which the 
Court ex officio ſent him to priſon. Br, Office del &c. pl. 
13. cites 16 Aff. 4. | | 

6. Afiſe was taken and the Juſtices thought that there was 
error in the tabing of it, by which they would not render judg- 
ment, Br. Office del &c. pl. 23. cites 16. Aff. 6. and fays, 
ſee 4 H. 6. 23. 35 H. 6. 24. 

7. A man indicted of felony without any counſel learned 
in law, ſhewed charter of pardon diſagreeing from the in- 


aͤictment and from his name, and the Court perceiving that 


the king would pardon him remanded him to ward, to pur- 
chaſe a better charter & c. Br. Office del &c. pl. 25, cites 26 
Aſſ. 46. 
8. Vicar general of the biſhop who has his power in his ab- 
ſence is no officer immediate to the Court of Bank, nor the 
Court will not award writ to the biſhop to him in quare im- 
pedit before that it be fo certified, per Thorp, quære who 
_ certify it and how. Br. Office & Off. pl. 13. cites 38 
1+ 14, 
9. The Court ſhall not take conuſance of a peculiar juriſaic- * = q 
I ZE 4 


tion. Br. Preſentation, pl. 13. cites 11 H. 4. 7. be bound 
to take no- 


tice cf a county. Mar. 125. in pl. 204. 


10. As if ſheriff ſerves proceſs in the franchiſe this is good, 
quod nota, Ibid, 
11. In guare impedit if clear title to the king be confeſſed by the 


| parties in plea pending between them, we ought to award * writ » Br, Pre. 


to the biſhop for the king,!though he be not party, Per Hank. rogative pl. 
and Hill, But Culpeper contra, quere. Br. Prerogative, pl. F. N. B. ob 
16. cites 11 H. 4. 17. | 8. P. 
12. In aſſize the Court of Office ought to make the ofſi/e ta 
enquire if the diſſeiſin was with force by reaſon of the king's fine. 
Br. Office del &c, pl. 11. cites 11 H. 4. 17. 

13. The Court will not nor ought not to arraign a felon of | 488 
telony pardoned by att of parliament, though the felon prays it; Br. Charter 
quod nota ; for every one ſhall take notice of the act of par- - — 


lament, Br, Corone, pl. 30. cites 11 H. 41. S. C.—80 


3 
. 


that if the fe!on weuld plead not guilty, the Court ought to refule it oy reaton of th; pardan, 
Br, Notice, pl. 2. cites 2b Ii. 8. 7. 


14. It was agreed, that if the party defendart will admit an 
ill ꝛorit er ill count or the like, yet if the Court perceives it, 
the Court ſhall not ſuffer it, and this ſeems to be reaſon; for 
amicus curiæ may inform the Court of error. Br. Error, pl. 
49. cites 11 H. 4. 45. 

15. In quare imtedit between two parſons, if it appears t9 
the Court that the king has title by mortmain or otherwiſe, there 
the Court may ex officio award writ to the biſbap for the king, 
who is no party to the ſuit; per Hill and Hank. Brooke 
ſays quære legem inde. Br. Office del &c. pl. 20. cites 11 H. 
4. 71. | 

Br. Faux. : 6. It was ſaid that the Court ex officio is bound to abate 
Latin. pl. the writ, if it appears to them by a thing apparent in the writ 
ad that it is not goed, as for falſe Latin, or for want of form, 
ſays a notwithſtanding that the demandant made default, and the 
ftirangeras matter was inaſmuch as it was Rex Hiberniz, where it 
cure may ſhould be Dominus Hiberniæ. Br. Brief, pl. 210. cites 4 H. 


curiz may 
1 ſhew it, 6. 16. 
# but efloigner * : 
$ cannot plead it but ſhall ſhew it. 
2 - dh = 17. The Court ex officio ought to reverſe the judgment if 
a ; Rear p 5 ” they ſee error, though it be not aſfigned by the party. Br. Error, 
4 2.57 63. pl. 9. cites 9 H. 6. 46. per Cheyney. 
R 2. Per 
5 2 and that a ſtranger may inform the Court of Error. 
4 18. Jule jus was returned and the jurors were demanded 
1 and appeared, and the Court of Office made proclamation if any 
* | would inform the king or his ſerjeants &c. and none came, by 
. which the Juſtices demanded two of the jurors to try the polls, 
Y and the Juſtices ſaid that they /2:u!d enquire if this juror, wh? 
5 was demarded, had any thing within the hundred, or if he be 
* | thin the diſtreſs of the abbot, er if he be favourable, and ſo it 


was done of another who were found indifferent &c. by 
which the Court diſcharged the firſt two, and the other 
two tried the remainder of the pannel, and the Court ſaid to 
them that they ul enquire if thoſe, who ſhall be ſworn, have 
Sufficient frank- tenement within the county, and if they are within 
the diſtreſi of the abbot or favourable, and after full inqueſt &c. 
were commanded to enquire of the colluſion, who found no col- 
| luſion, by which the abbot recovered, and Brown demanded 
$3 the value of the land per ann. (to the intent the king ſhould 
3 have the iſſues in the mean time) who ſaid to 40s, &c. Br. 
Office del &c. pl. 28 cites 20 H. 6. 38. EI 
19. Note that it was not denied, but that where an abbot 
| or ſuch like has a peculiar or exempt juriſdiftion, or lord of a 
1:2 franchiſe has returna brevium or the like, the Court will not 
| take conufance thereof, but ſhall write to the ſheriff or biſhop 


= nd not to the other, quod nota ; for the other is no his 
i 4 | X off:cer 


Court. 


officer immediate to the Court, Br. Office and Off. pl, 2. cites 
H. 6. 42. | 4 
gf Aſſiſe of an «ffice, and made his title that he ought to : 
take for the adjournment of every eſſoign 4d. and the Court found 
by examination of the clerks that he ought not to have ja much, 
by which they awarded that he ſhould not make ſuch title; 
for they may have notice of every fee there; by which after- [ 489 J 
wards the plaintiff amended his title. Br. Office del &c. pl, | 
26. cites 8 E. 4. 22 : 
21, In treſpaſs of taking his beaſts, the defendant ſaid that 
a flranger held of him &c. who leaſed to the plaintiff &c. and 
for the rent &c. he diſtrained, the plaintiff ſaid nothing in arrear, 
and found for him; and hy the opinion of all the [uſtices be- 
cauſe the flatute is in the negative, ſcilicet, the lord ſhall not 
therefore be puniſhed &c, Now of his confeſſion it appears 
that the defendant is lord, in which caſe this writ nor action 
does not lie, though the defendant has admitted it, yet the 
Court ſhall abate it ex officio; for otherwiſe the defendant ſhall 
be fined, which is contrary to the latuth, Br. Office del &c. pl. 
29. cites 10 E. 4. 7. 
22. In ward, the plaintiff ſurmiſed that the anceſtor of the 
infant died in his homage; the defendant ſbewed a gift in tail to 
the ance/tor of the infant, alſgue hoc that he died jeiſed in fee; 
and it was debated if he ſhall traverſe the dying ſeiſed in his 
homage or not; and at the end of the term the defendavt would 
have amended his bar, and the Court would not ſuffer it; and 
Vaviſor, who was with another defendant, would have changed 
his paper | plea}, and the Court would not ſuffer it, Br. Office 
del &c. pl. 39. cites 2 R. 3. 13. | 
23. Debt upon an ot ligation, the defendant ſaid the plaintiff is 
eutlawed, and prayed thereof judgment for the tirg. Brian ſaid 
this cannot he, for the king has not action thereof pending; 
but if the king brings detinue of the obligation and this matter 
be confeſſed, they may give judgment. Br. Prerogative, pl, 
107. Cites 4 H. 7. 17. | 
24. Of a general pardon by act of parliament, the Juſtices Br. ober- 
_ ought to take notice, and to allow the pardon, though the 4. 2 Far- 
felon pleads Not Guilty, becauſe it is a general act, quod cis C. pl 
nota, Br. Parliament, pl. 1. cites 26 H. 8. 7. 
25. Though the Court ſhall take notice of the cu/iom of Raym. 60. 
gavelkind in Kent without pleading, yet of a ſpecial cuſtom to Arg. = 
deviſe &c. or that the lands are holden in ſocage, or that the feme S8. P. 
Hall have the moiety for her dower, they ought not to take cog- 
nizance without ſpecial pleading, they being particular cuſtoms; 
but for the cuſtom of gavelkind it ſuffices to ſhew that it is 
in Kent, and of the nature of gavelkind, without pleading 
the cuſtom ; for the Court take notice what the cuſtom of 
gavelkind is, Cro. C. 562. cites it as agreed in C. B. per 
tot, Cur, Mich. 41 & 42 Eliz, in Caſe of Launder v. 
m__ | | 
1 26. If 
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Court. 


26. If on demurrer on a matter in law though the parties 
will join iſſue on ſome one point, upon which, if it ſtood 
alone, judgment ſhould be given for the one party; yet it 
upon the whole record matter in law appears why judgment 
ſhould be given againſt the ſaid party, the Court muſt judge 
ſo; for it is the office of the Court to judge the law upon the 
whoele record, and the conſent of the parties cannot prejudice 
their opinions, nor quit them of their office in that -point, 
And therefore though Montague in Caſe of DIVE v. Max- 
NINGHAM, Pl. C. 69, a. ſtaggers a little in that point upon. 
the book of 34 H. 6. yet in the concluſion he reſolves that 
the Court muſt ex officio judge upon the whole record. Hob. 
56. in Caſe of Foſter v. Jackſon. 

27. If a judgment be given in London, and this comes into 
B. R. we ought to take notice of the cem of London, becauſe 
in the Court there the cuſtom need not be alledged, and there- 
fore if we in B. R. do not take notice of it we may reverſe 
the judgment, where there is not any cauſe; but if a cuſtom 
be in another place we ought not to take any notice thereof, 
without its being alledged ; per Doderidge j. and agreed by 
Coke Ch. J. Roll. Rep, 106. pl. 47. Mich, 12 Jac. B. R. 

28. The Court is not bound to take notice of the New Style, 
but of the old Engliſh Style (21 Car. B. R.), for the Old 
is that whereby all accounts in the common law are guided, 
and not by the New, which is foreign, and goes 10 days be- 
fore the Engliſh Style or account; the old Style is called the 
Gregorian; the former was made in the time of Julius Czfar 
the Emperor, the latter in the time of Pope Gregory the 13th, 
2 L. .. 225. 

29. This a of B. R. is nct bound to take notice of orders 
made, and of things which are done at the aſſizes, alth;ugh it be 
by a Judge of this Court; becauſe he acts not there as a judge 
of this Gent; Mich. 24 Car. B. R. For the Judges of aſſizes 
&c. do act by ſpecial commiſſions, and not as Judges of the 
common law of any of the courts of Weſtminſter; but rhe 
manner is, upon an order made at the aſſixes, to get it arawn up 
by the clerk of the aſſizes, and to move the Court the next term to 
have it made a rule of court ; and when that is done both parties 
ſhall be bound by it. 2 L. P. R. 238. 

30. This Court is not bound, ex officio, to take notice of 
private orders made at the council-table : by Rolle Chief Juſtice, 
For they are matters but of particular concernment, and not 
matters of law or publick buſineſs, whereof, as Judges, they 
are to take notice. 2 L. P. R. 240. 

31. This Court is to take notice of @ general /latute, Viz. 


ſuch an one as concerns the publick ; for that is become a 


general law that every perſon is bound to take notice of, But 
not of a particular ſtatute which concerns {ome particular part 
of the kingdom, or particular perſons only, in their private 
intereſt ; for thoſe publick flatutes are proved by ſhewing the 


printed ſtatute bock, But a particular flatute muſt be proved by 
an 


Court. 


an exemplification or copy examined by the record itſelf, and muſt 
be ſet forth particularly in all declarations and pleadings, 
But upon a general act the plaintiff may ſay, that the de- 
fendant did ſuch a thing, contra formam {tatuti in hujuſmodi 
caſu edit. & provis. 2 L. P. R. 241, 242. 

32. Court will take notice judicially what day of the month 
term begins, and that the cauſe of action accrued after the de- 
claration delivered, which was generally as of Eaſter Term, 
and ſuch declaration refers to the firſt of the term, if there 
be no ſpecial memorandum. 12 Mod. 647. Hill. 13 W. 3. 
Thompſon v. Southwell, | 

33. It is a privilege due to the clerks C. B. nat to be ſued 
in any other court, except for treaſon or felony, than in C. B. 
without their conſent ; and per Holt Ch, ]. this privilege is 
due to them of common right, of which B. R. will take 


notice, but that otherwiſe perhaps it might be of the clerks f 


the Exchequer. 2 Lord Raym, Rep. 869. Paich. 2 Ann, 
B. R. Ogle v. Norclife. 

34. B. R. will, upon a writ of error, take judicial notice 
of all private cuſtoms in private places, for they below are as 
much bound to proceed upon their cuſtoms, as the Judges 
here are upon the common law. Per Holt Ch. J. 11 Mod, 
68. pl, 2. Hill. 4 Ann. B. R. Anon. 
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(C) Of what things the Court ought to rate | 491] 


Conuſance, without Averment thereof. 


[Is Ih a man be indied, that he killed a ſerjeant of London in 

the execution of the king's proceſs, 18th day of November 
between the hours of 5 and 6; though in truth, this time being 
in November, is part of the night, yet the Court is not bound, 
ex officio, to take notice thereof, no more than in the caſe 
of burglary, without theſe words, in nocte ejuſdem diei, or 
noctanter. Co. . Mackalley 66. reſolved. ] 

2. In an indictment /f burglary, the Court is not bound 
to take notice that it was done in the night (though the 
time alledged ought to be in the night), without the words in 
nocte ejuſdem diei, or noctanter. Co. g. Mackalley 66. b.] 

[3. If upon a pleading it appears to the Court, that a pro- 
clamation of a fine levied upon the Statute of the 4 H. 7. was 
made termino Trinitatis Junii &c. though this 7th day of 
— was dies Dominicus, and ſo not dies juridicus, yet the 
-ourt will not take notice that it was dies Dominicus, without 
an expreſs ayerment thereof, D. 2 El. 182. 52. 55. Fiſb and 
Broket, Com. 265. the ſame Caſe. ] 

[4+ If upon the pleading of a fine it appears to the Court, 
that one of the proclamations was made termino Paſcbæ 31 Juni, 
when there is not, nor never was ſo many days in this 
month, the Court will take notice of this without any aver- 

ment; 


. 
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Court, 


ment; for it is impeſſible. D. 2 Eliz. 182. 52, 55. Fiſh and 
Brotet. Com. 265. | 


A manda- F. If upon pleading a fine appears to the Court, that an- 
mas 1.3 of the preclamations was made the 25 Juni termino Paſchæ, 
enca mne « ; 1 

„, where all June was cut of the term, yet the Court thall not 
which was take notice thereof, without averment, as by averment, that 
od the feaſt [term] of Eaſter commenced the lame year the 
therefore Mai . », a 8 . 

the Cour: I Mali, & finivit ultimo Maii. D. 2 El. 182. 52. Com. 
taking no- 266. b. Fi and Broket averred there, | 

tice that | 


that day was after the end of the term, quaſhed the writ; and ſays that fo it was done in the 
eaie of a capias, by which the marſhall here was freed of a debt. Sid. 3c4. pl. 11. Mich. 13 
Car. 2. B. R. Sterling's Caſe. 2 Keb. 91. pl. g. S. C. Sid. 308. pl. 18. the ſame tern 
in Cafe of Champion v. Skipwith, the Court doubted iſ they ought to take notice of the day 0: 
the month of the beginning and end of the terms of Trin. aud Eatter which were moveable. 


—— {[9. In an action upon the caſe, if the plaintiff declares, that 
* - * > LI 0 * . 
Fol. 523. in conſed:ration of 201, the defendant a uined to deliver to the 
3 plaintiff 20 cumbes tritict, which he had not delivered; thoug], 
 eovenace it is not averred hy an Anglice what combus is, yet the Cours 
wasto pay Ought to take notice thereof, it being the phraſe 47 the couuti 
Primage, : of Norfolk and Suffolk, and other places, and there well 
1 PP; known. (*) Mich, 11 Ja. B. R. between Cock aud Iborougb- 
nage excep- 20d, per Curiam my Reports, 11 Ja.] 
tion was 
taken, becauſe the plaintiff did not expreſsly aver in his declaration what the wards meant; be. 
cauſe they are termini incogniti; but per Doderidge and Jones, it is according to the covenant 
and good, Palm. 398. Paſch. 21 Jac. B. R. in Cafe of Conſtable v. Cloberie. —— Words are to 
be taken according to the intent of the parties, and this intention and conſtruction of words ſha 
be taken according to the vulgar and uſual ſenſe, phraſe, and manner of ſpeech of theſe words, 
and of that place where the words are {poken as in the Caſe of g Maris and Mata-fworn inſtead 
2 of forſworn. Bulſt. 175, 176. 2 Jac. in Cale of Hewet v Painter. —— As t 
[ 49 ] actions brought for ſcandalous words not well known to the judges, in what caſcy 


x 
9 
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the ſame ſhall be good without an averment and where an averinent ſhall help it. See tit. Actions 
for Words I. b.) | ; 


If an action 
is brought 
for words 
of Vander, 


7. In an action upon the caſe, if the plaintiff declares that 
the defendant wy to him guaſdam carucas jirnatas, Anglice car- 
rooms, and that the defendant promiſed firmam facere præ- 
dictas carucas ſignatas, Anglice car- rooms; though it is not 


accordin 

"I aderred what is intended by the word car-rooms, nor what it 
_ ſignifies, yet the declaration is good; for it is a phraſe in Lon- 
try where don well known, of which the Court ought to take notice, 
29! zre this being a phraſe of the country, Tr. 21 Ja. B. R. Rot. 
3 e 1416. entered. By car-rooms is intended a mark which the 
Court does Lord Mayor puts upon a cart. ] | 


, 
not Kno 


what they Cgnify, yet an action lies without an averment of their fignification, For the judges 
themlelycs ought to take notice of Engliſh words ſpoke in any country. Roll. tit. Actions far 
Words L. b.) pl. 1, cites it as adjudged Mich. 14 Jac. | 


Br. Error 


pl. 134. 
cites S. C. 


be conta 


So if it 


8. In a writ of error upon a judgment in an inferior 
court, if an error be aſſigned, that the record is quod guadam 
curia tenta fuit die Mercurit, viz. 3 Martii &c. where Man- 


day was the third day and not Wednetday, this is wn 4 
which 


R 


8 Feaſt of St. Michael &. though in the dec 
St. Michael the Archangel, or St. Michael in Monte Tumba, {wer not- 
pet the Court ſhall zntend it to be St, Michael the Archangel, withitand- 
| becauſe this is the m Famous St, Michael, and therefore the g is ex- 


Court. 492 


which the Court is to take notice. 1 H. 7. 12. b. ad- tenta die 


þ ovis in 
judged. ] {fo Sancti 

Andreæ, and 
the feaſt was the Friday this year, it is error for which the judgment was reverſed. Ibid. —— 
So where error was aſſigned that the judgment was given at a Court held at Lynn, 16 February, 
16 Eliz and this day was Sunday, and to found by examination of the almanacks of that year, it 
was ruled ſuthcient and that a trial per pais was not neceſſary, though it was error in facto, and 
the judgment was reverſed, Cro. E. 227. pl. 12. Paſch. gg Eliz. B. R. Page v. Faucet, 
Le 243. pl. 328. S. C. — ly, though the error was aſſigred at the bar only; and caſes 
were cited that the juſtices t judicially take notice of almanacks, and be informed by 
them. 


— 


[9. In a writ of erer upon an 7nd4:ment of treſpaſs,, ſup- Br. Error, 

5 2 , . . pl. 6g. cites 
poling the treſpaſs to be done die Jovis prox, pot diem Pente- 5 C. — gr. 
cite, if it be aſſigned for error that dies Pentecofles is every Jour, pl. 25. 
day of the week, ſo that it is uncertain whether he intends dies 5. C. 
diem Jovis in the ſame week t week, yet the Court gg, 

tem Jovis in the ſame week, or next week, yet the Court Error, 


ought to take conuſance of the Feaſt, ſcilicet, that Pentecoſte pl. 17. cites 


dicitur a Pente, quod eſt quinque, & Coſte, quod eſt decem, &. C. 


& hoc eſt quinquies decem dies poſt Paſcham, and this day 
is dies Dominicus, the firſt day of Pentecoſt, and ſo over- 


g ruled the error without more proof. 7 H. 6. 39. adjudged. 
Com. 122. b.] 


[10. In account, if the plaintiff declares, that the defendant And the 
was his bailiff &c, in ſuch a day in ſuch a pu &c. till the defendant 


0 3 Was com- 
aration it is not pelled to an- 


ception. 


declaration is certain enough. 20 H. 6, 23. adjudged. }] Br. Count, 


ge. 
bbe was his bailiff or receiver till the feaſt of another St. Michael, the detendant might plead it. 
r. Jours, pl. 5. cites S. C. 


Pl. 13. cites 


Fitzh. Count, pl. 31. cites S. C. Br. Expoſition, pl. 20. cites S. C. and 


11. But if he had declared from ſuch a day & c. till the Feaſt Br. Jour, 
f the Bleſſed Virgin Mary, this had not been good, becauſe it pl. 5: cites 


is uncertain What feaſt he intends, there being two. 20 H. 6. py 5 " 
23, per Newton, ] Fitzh, 
J Count, pl. 31. cites S. C. & S. P. 
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12. In a writ of error to reverſe an outlawry, if it appears Fitzh. 
that the exigent was returnable at the utas of the Holy Trinity, Error, 


and that the fifth county was held the 11th of Fuly, though in _ 1 
truth the utas of Trinity was the 10th of July, and ſo the return S. F. (and 


of the writ before the fifth county was held, yet the Court — — 
ſhall not take conuſance thereof without averment. 21 H. 6. f Ffor 
13. an Averment there made.] 6 


31.) — 
Br. Proceſs, 
pl. 176, cites 31 H. 6. 13. Br. Jours, pl. 84. cites 31 H. 6. 6. [but it ſhould be (13) 
_ «16 no fol. 6. in either of the editions of that year, but the fol, runs on from 30 H. 6. to 
4: H. 6. 


13. If a man pleads a thing to be dane at ſuch a feaſt, or Fitzb. 


before ſuch @ feaſt, this is well enough without averment = — Cites! 
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3 the month when the feaſt was. 15 H. 7. 2. b. admitted 20 H. 
not exattly 6, 23. | | 
appear. Br. Count, pl. 13. cites S. C. but S. P. does no: fully appear. 
Cro. C. (14. If in treſpaſs the defendant juſtifies for an amercement 
275: 3 in the ſheriff's turn, which by the Statute of the 31 E. 3. [cap, 
5 5. ] 15 to be held infra menſem paſt feſlum Paſchæ & Michaelis, 
jo. 300. and the defendant ſays the plaintiff was amerced at a court 
P!. 3: S.C. held the 18th of April infra menſem Paſche, and does not ſay 
Curie Infra menſem poſt feſtum Paſchæ, and therefore adjudged not 
Courtis to be a good plea; for that though it appears by the alma- 
2 nacks that the 18th of April was infra menſem after the Feaſt 
tice of of Eaſter, yet the Court is not bound to take notice thereof 
u Without an averment thereof, nor to inſpect an almanack for 
» Fol. 326. it; but (®) it was ſaid by Juſtice Jones, that they are bound 
do take notice of in meveable feaſts, and nat of moveable feaſts, 
nr as this is. Mich. 8 Car. B. R. between Erin and Bedie ad- 
immoveable Judged upon Demurrer, Intratur Hill. 5 Rot. 43.] 


feaſts; and | 
judgment for the plaintiff. 


493 | Court. 
e. 
S. P. 


3 Le. 93. 15. If a woman brings an appeal upon the death of her brother, 
in pl. 133. and the detendant admits it without challenge or exception, 
S. C. cies Jet the Court ought to abate the appeal. 2 Le. 162, per 
per Wray. ray, cites 10 H. 4, 7. 

So it | 

ſhe brings appeal of the death of her father; per Cur. Palm. 311. Mich. 20 Jac. B. R. 


Br. Office 16. The Court ex officio abated a writ againſt an hoſtler, 
= c. ., becauſe he was net named a common he/iler in the declaration, 
pl. 22. (bis) . | 

cites S. C. Br. Office del &c. pl. 12, cites 11 H. 4. 45. 


thouzh the | 
plaintiff admitted the writ and count. S. C. cited by Rhodes J. and agreed by Periam |. 


Couldſb. 106. in pl. 21. 2 Le. 162. in pl. 196. and 3 Le. 92. 133. S. P. by Wray, ard 
cited 11 H. 4. and 38 H. 6. 42. an 


If to an 17. The Court ex officio is not bound to take conuſance 7 
action the error in writ of error, but the party ſhall aſſigu it. See 
- x. hug 24 E. 3. 24. if the party aſſigns errors, though they are not 
pleads m errors, the Court ex officio hall ſee if there are any other which 
bar by by the parties are not touched &c. and alſo to ſee the record, if 
- = Dogg there is any matter to afirm &c, quod nota, Br. Office del 


ſhew the &c. pl. wN cites 20 H. 6. 18, 28 H. 6. 11. 
deed, and 


the other pleads in bar, and does not except thereunto, but they were at iſſue, this is error; 
for the Court ex officio ought to have adjudged it ill. Gouldſb. 106, 107. in pl. 11. pet 
Rhodes J. ſays ſo is the book of 22 H. 6. or 28 H. 6. and that he can ſhew the caſe. 


[ 494 ] 18. Where an indictment is inſufficient, or exigent awarded 

* Superſe- where it does not lie, there the Juſtices upon information ſhall 

cer C award ſuper ſedeas ex officis, Br. Office del &c. pl. 8. cites 
5 E. 4 7. 

3 Le. 92. 19. In a formedn of a manor the tenant pleaded jrint-tenancy 


+ 26 by fine with 7. S. I he demandant averred the tenant ſole tenant 
| al 


Court. 
as the writ ſuppoſed, and found for the demandant. 


ſigned for error, that where, upon joint-tenancy pleaded by 


fine, the writ ought to abate without any averment by the 


demandant againſt it, the averment has been received againſt 


the law &c. Though the tenant hath admitted and accepted 
this averment, viz, ſole tenant, as the writ ſuppoſes, yet 


Wray held, that the Court ſhould abate the writ without ex- 
ception of the party, 2 Le, 161, 162. pl. 196. 21 Eliz. C. B. 
Anon, 

20. Though the defendant by his plea admitted that the ation 
lay againſt him, yet when the matter at the beginning is not ſuf- 
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It was aſ- Eliz. B. R. 


the S. C. 
in totidem 
verbis. 


Gouldſb. 
106. pl. 11, 
S. C. ad- 


fictent to charge him, as where the detendant was charged as ad- judged ac- 


miniſtrator on a ſiin ple contract, the Court ex officio ought to 
abate the writ without exception of the party, and the de- 
tendant's plea takes not away the authority of the Court, but 
they may abate the writ at any time after. Reſolved per tot. 
Cur, Cro, E. 121. pl. 12, Mich. 30 & 31 Eliz. B. K. Hugh- 
ſon v. Webb, 


and he pleads to it, and does not demur upon the dechration, judgment ſhall be 


cordingly. 

It ac- 
tion of debt 
be brought 
againſt an 
EXECUtOT ON 
a {imple 
contract of 
the teſtator, 


given againſt 


hm, and the Court ex officio will not abate the writ without challenge of the party, Yelv. 36. 


Mich. 2 Jac. B. R. in Cafe of Fiſh v. Richardſon, cites 20 H. 6. 


Where it appears to the 


Court that the writ ought to abate, there the Court ex ofhcio ought to abate it, though the party 
admits it by pleading in bar; per Cur. Roll. Rep. 176. pl. 13. Paſch. 13 Jac. B. R. Anon. 


21. Aſſumpſit to deliver an indenture ante finem termini ſundtæ 
Trin. tunc proxim. ſequent, The promiſe was 5 Funii, The 
plaintiff alledged, that Trinity Term incepit 7 die Juli, & finzvit 
26 Junii. Anderſon held, that the Ein Day is the firſt day 
ef the Term, which was 3 Junii, and then the indenture was 
not to be delivered till Trinity Term was a twelvemonth ; 
but the 3 other Juſtices contra, for the plaintiff has expreſsly 
alledged that the term began the 7th of June, and the de- 
tendant had not denied it, and the Court ex officio are net to 
ſearch the rolls 7 the Court, and although in law the Eſſoign 
Day is the firſt day of the term, yet in common ſpeech, that 
is the firſt day of the term when the Court fits ; and Ander- 
ſon, againſt his own opinion, gave judgment for the plain- 
tiff, Cro. E. 210, pl. 6. Mich. 32 & 33 Eliz. B. R. Biſhop 


v. Harcourt. 


Wilde ]. 
held, that 
the Court 
is bound to 
take notice 
ot the be- 
ginning of 
terms; but 
by Twiſden 
J. the Court 
cannot take 
notice of 
the days of 
terms, or at 
leaſt it is in 
their diſ- 
cretion, and 
cited the 
principal 
Caſe of 
Biſhop Vs 


Harcourt, 3 Keb. 397. pl. 98. Mich. 26 Car. 2. B. R. in Caſe of Alderton v. Miller, 


22. Though in judgment of law every judgment relates to 
the firſt day of the term, yet where the plaintiff in his de- 
claration expreſsly ſets forth an award in Eaſter Term in & ſuper 
20 Maii, that the defendant impaſterum ſhould ſurceaſe ſuch ſuit 
xc. and that the d-fendant after the 20 Maii proſecuted the ſuit 
to judgment, though it appears to be all in one term, yet the 
defendant ſhould have demurred to it, becauſe it is /pectally 
laid down in time the one to be after the other, and having taken 
ue upon the point of the action, viz, Non afſumpiit, the other 
matter alledged in the declaration is only collateral and in- 

ducement, 


494 Court. 


ducement, and now the Court cannot judicially take notice of it 
without reſorting to the other record, viz. the Record of the 
Judgment, which they ought not to do, becauſe the plaintiff 
has preciſely alledged it to be after 20 May in time, Yely, 
35. Paſch. 1 Jac. B. R. Huys v. Vright. 
23. If tenant brings treſpaſs vi & ar mis againſt his lord, the 
Court ought to abate the writ ex officio; but when it is 
abareable by celiatera! matter of far? ders, of which they 
[ 495 1 cannot take notice as Judges, it is otherwiſe, unlets it be 
pleaded ; per Cur. obiter, Palm. 311. Mich: 12 Jac; B. R. 
Jeak. 330, 24. In atſumpiit the plaintiff declared, that defendant being 
— tgp indebted jo him in i51. in corn/iaeration the plaintiff would give 
judges ex him tame for payment thererf until the Sf day of Eaſter Term, 
otfici> promiſed te pay Sc. It was athgned for error, becauſe it was 
—_ not ſhewn when Eaſter Term began; {ed non allocatur; for it 
of Eaſter is well known to the Court, and the action is conceived after 


term, and the end of the term. Cro. J. 548. pl. 8. Mich. 17 Jac. B. R. 
other terms. Auſtin v. Bewley. 


{ —_— 25. Mit of enquiry of damages was awarded returnable die 
'2 Lunæ pe quinden. Hillarii primo Caroli, and the fheriff e- 
. turned the ingiiſitian talen before him 27 die Fanuarii, which 
1 was after the day of the return of the writ, and ſo without au- 
| thority ; but foraſmuch as it was not «fſipned upon the record, 
*F although in truth it were to, the Court would not take conu- 
1 ſance thereof; and it may be that die Lunz poſt quinden, 
5 Hillarii was the 28th or 29th of January, and then the inqui— 
9 ſit ion is well taken, and fo it fhall be intended; and if not, 
5 the Court ſhall not take notice thereof unleſs it had been 
. aſſigned; whereupon the judgment was affirmed, Cro. C. 
” 53. pl. 11. Nich, 2 Car, in Cam. Scacc. Morris v. Flet- 
2 cher, | | 
7 26. The Court is bound ex officio to take notice of all 
. matters which de appear upon the record depending before them, 
"4 but of matters debers, viz. to ſearch the almanack for days, and 
2 to compute times mentioned in the record, they are not bound 
4 ex officio to do it. 2 P. R. 234. cites 21 Car, B. R. 14 Car. 
. Str. 97. 27. Submiſſion to an award was ita qued it be made before 
* 5. C. Roll Eaſler next enſuing. In debt on the bond the defendant pl 
4 SN” that nullum fecerunt arbitrium ante feftum Paſche, Plaintiff 
11 whether the replied, that before Eaſter, viz. 15h of April following the ar- 
a pure bitraters awarded &. After trial exception was taken to the 
3 take notice Derdlict, becauſe it did not find that the award was made before 
A of the al- Zaſter, and the Court cannot take notice ex officio, that the 
1 1 . 13th of April was before Eaſter ; but it was anſwered, that 
„ 3 heee The replication alledged it to be before Eaſter, viz, 15th of 
"uh ſerdown April, and that the defendant in his rejcinder had omitted tht 
5 * words (ante feſium Paſche) ſo that the time was not in 1ſſut- 
4 And upon this reaſon Mr. Hales told the Reporter that the 
v Court r+'ted for that point; for he held that the Court other- 
J wile could not take notice of the time ex officio, though Mr. 


, 4 | | Weſton 
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Weſton ſaid, that the opinion of Roll was, that they might 
if they pleaſed. All. 85. 87. Mich. 24 Car. B. R. Kinaſton 
v. Jones. | 
28, The Court is not obliged to take notice of the day of Sid. 300. 


the month, upon which the moveable terms is. Lev. 190, Mich, aa” 7 * 
18 Car. 2. B. R. Courtney v. Philps. but when 
the day 


of the month is alledged in the record the Court _ take notice of it, and the day of the return 
ſhall be tried by almanacks ; Arg. quod fuit conceſſum per curiam. 


(D) In what Caſes the Court ought to take L 496 ] 


Notice of the Eccleſiaſtical Law. 
i. IF adminiſtration be granted to F. of the goods of A. du- * Cro. C. 


rante minore ætatèe of C. aid it appears in pleading, 516. pl. 16. 
. - « * avenpoare 
that C. is of the age of 35 [® 17], the Court ought to take . f 
notice of the eccleſiaſtical law, that the adminiſtration is s. C. curia 
void, and determined. Mich. 14 Car; B. R. between Dam- — 
| | mens vult.— 
perte and Pincent, per Jones, Croke, and Berkley, but Bramp- 7 
ſton e contra. a. Hill. 49. 


; | | Eliz. C. E. 
Piggot's Caſe, S. P. Cro. E. 602. pl. 14. Pigott v. Gaſcoigne S. C. 


Inaſmuch as the con .fance of the right of marriages belong to the Eceleſſaſtical Court, ang 


the ſame Court has given ſentence in ſuch caſe, the judges of our law ought {though it is contrary 
to the reaſon of our law) to give faith and credit to their proceedings and {entences, and to think 
that the proceedings are cotifonant to the law of Holy church; for cuilibet in arte ſua perito eſt 
credendum ; and {o have the judges of our law always done, as appears in 34 H. 6. 14. b. 11 H. 
7. 9. 3. b. 4 Rep. 29. a. pl 18. Mich. 27 & 28 Eliz. Per Cur. in Cafe of Bunting v. Leping- 
well. S. P. relolved. 5 Rep. 7. a Hill. 33 Eliz. Cawdry's, Caſe. —2, Vent. 43. per 
Archer J. S. P. and cites 4 * 29.—7 Rep. 42. b. S. P. Per Cur, in Kenn's Caſe. 
Jenk, 289. pl. 26. S. C. and S. P. 


2. The Judges of the common law ſhall take conuſance 
what ts the law of the church or of the admiralty &c. and not to 
take it as the biſhop pleads it, nor to write to certify it, per Moyle 
and Priſot, and yet the laws are different; for they rude 
that where a man and a woman make à contract of matri- 
mony, that immediately the man may take the goods of the 
woman, coritra by our law ; and that he who is born and 
begor before the eſpouſals is mulier, if the father and mother 
intermarry afterwards, contra to our law, and yet if they 
certify ſuch mulier our law ſhall take it as a good certificate, 
there caveatur and Hall aid it by ſpecial pleading &c. Br. 

Quare Impedit. pl. 12. cites 33 H. 6. 12. 32. 34 H. 6. 11. 
38. and 35 H. 6; 18, | 

3. A patſon and a vicar were at iſſue for tithes, and did not 
take advantage of the juriſdiction, yet when the Court per- 
ceived it they difmiſt the matter ex officio; for it is a 
ſpiritual cauſe, Br, Office del &c. pl, 17. cites 22 E. 4. 23. 

4. The Court ought to take notice of; and give credit and? _ 
faith to the proceedings and ſentences in the Spiritual Court, a 
and to think that their proceedings are conſonant to the law 4 Jac. in 
of holy church; for cuilibet in ſua arte perito eft credendum ; the Court 

Vol. VI. P p ; though 


> 


4 
Pd 
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ef Wards though what they do there be againſt the reaſon of the law, 

Ger. 4 Rep. 29. a. pl. 18. Mich. 27 & 28 Eliz. the firſt Reſolu- 

——3fo. tion in Bunting's Caſe. | 

er 5. When a biſhop refuſes a clerk preſented to him, he ought 

N to aſſign the cauſe in certain, becauſe though the King's Court 
cannot properly determine ſchiſms hereſies, yet the original 
cauſe of ſuit being matter whereof the King's Court hath cog- 
ntzance, the caſe may be alledged that the Court may conſult 
with divines, or if the party be dead, direct a jury to try 
it, 5 Rep. 57. b. 58. a, Hill. 32 Eliz. B. R. in Specot's 

e. | 


: 497 (E) What Things the Court may do. [Refuſe 
to give Judgment. In what Caſes.] | 


Br. Judg- [I. IF upon examination the Court finds, that the tenant in 
eros 5 ol a formeden hath confeſſed the action of the demandant, 
see tit. Where the demandant had before brought ſuch writ againſt another, 
"> on where the parol was put without day by nonage, ſo that there 
—_ appears an apparent deceit; the Court may refuſe to give judg- 


ment thereupon. 39 Ed. 3. 35.] 


In what Cafes the Court may vacate a Judgment, See 
| Tit. Uacat per totum. 


5 Zee tit. 7} \ nei Court. 
„ : (F) What Things ſhall be incident to a 

* of pleas (E) ; : 2 ; 
{l. IF the king grants a court by letters-patents to à corporation 


of a town, to held pleas &c. in this eaſe, though there 
is net any clauſe in the patent to make a bailiff or ferjeant to ext- 
cute the proceſs of the court, and to return juries &c. yet 1t 1 
incident to their grant to do it, for otherwiſe they cannot 
hold a court. Mich. 14 Car. B. R. in Metcalfe and Horſely's 
Cale, ner Curiam agreed, ] | 

de Rall. [2. But upon ſuch grant of a court, if there be not am. 

it. Error clauſe in the patent to make a bailiff to execute writs of enquiry ot 

(I. c) pl. g. _ ; . 

8... damages is to be granted, this ought to be returnable in court, 
and there the enquiry ought to be made, for the barliff cannot exe- 
cute it, inaſmuch as he cannot execute it without giving an oath to 

on the jury and witnefles, which the letters do not give him pou! 

i to do; for this is not neceſſarily implied in the grant of the 

Court, inaſmuch as it may be done in court. Mich. 14 Car. 

B. R. between Metcalf ard Werſely, per Curiam, in a Writ ot 

Error out of an inferior Court, and the firſt Judgment fe- 

verſed accordingly.] | | | 

3. When a new court is erected it is neceſſary that the auth? 

rity and juriſdiction of the Court /hould be declared; for ſuc 

0 2 new court can haye no other juriſdiction than is expreſl 

| in the erection; for a new court cannot preſcribe. 4 In! 

by | 200. 213. 

. 4 It 


— E 


N 
— 3 — 5 
Jo? 


— MS DL A. tt 
— 2 My N 


—— 


hundred, but twice in a year in the due and cuſtomed place, to wit, 
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4. It is incident to every court created by letters- patents or 
act of parliament and other courts of record, to impriſon for 
any miſdemeanor done in contempt or diſturbance «f rhe Court, 
but where there is only a power granted as to impoſe fines and 
amercements, that ought to be purſued. But in caſe where 
ſuch a power of inpriſaning is given implicite by the law, a per- 
fon cannot be committed to priſon without bail or mainpriſe, until 
he ſhall be delivered by the parties who committed him, 
8 Rep. 119. b. Hill, 7 Jac. in Bonham's Cafe, | 


(G) At what Time the Court ought to be Beld. [ 498 J 


fs, IF the king grants a court to be held die Jovis every week, 
it may be held in one week, and be thence adjourned for 

two weeks after, leaving a week mean. Mich: 4 Jac, B. R. 
between Coa and Clerk. ] 

[2, But it would be «therwi/e, i the words in the patent 
Should be, et non aliter, vel alio mado, Tr. 4 Jac, B. R. be- 
tween Coa and Clerk.) 

[Z. Hill. 4 Ed. 1. B. Rot. 29. Comes Glouceſtriæ calum- 
niat quod ſecundum legem & conſuetudinem regni nullus Fol. 525. 
jurare debet in aſſiſa paſt clauſum Alleluya. | . — 

[4. If a let hath been held at a certain day, and this is Br. Court 
changed, and held at another day, this is void. 38 H. 6. 7.) 5e K. 


pl. 17. cites 
8. C. Fitzh. Leet. pl. 2. cites S. C. 


5. But if a court baron hath been held at a certain day, Br. Court 


a Baron &c. 
this may be held at another day, 38 H. 6, 7. N am 
S. C Fitzh, Leet. pl. 2. cites S. C. 


F. 9 H. 3. cap. 35, enacts that“ No county ſpall be held but * This is 


from month to month; 7 and where a greater term has been uſed it yes = he 


ſhall be greater, \ common 
law and 
cyſtom of the realm 2 Inſt, 50, The word (county) is taken in the common ſenſe for the 
county Court. 2 Init. 70. 
+ This is altered by the Statute of 2 E. 6. [cap. 25.] whereby it is provided that no county ſhall 
b- longer deferred, but one month from Court to Court, and fo the ſaid Court ſhall be kept every 
month and no otherwiſe ; and there are to be accounted 28 days to the legal month 1n this caſe, 
and not according to the month in the calendar, 2 Inſt. 71. 


7. Nor ſhall any ſheriff or his bailiff makes his teurn by the But now by 


the Statute 
: 31 E. 3. 
once after Eaſter and once after Michaelmas. Stat. 1. 
Cape. 15. 
enacts that every ſheriff ſhall make his tourn once in the month after Eaſter, and the other time in the 
month after St. Michael: and if they hold them otherwiſe, they ſhall * loſe their tourn for the time. 
Lord Coke ſays, that this Statute of 31 E. 3. explains this part of the Statute of g H. g. cap. 35, 
and that the words ſhall loſe their tourn for the time, is as much as to ſay as the Court ſo holden 
for that time (hall be utterly void, and the ſheriff ſhall loſe the profits thereof, 2 Init. 71. 


8. And the view of frank pledge ſhall then be made ſo that every This clauſe 


ane have his franchiſes. And the view of frank-pledge ſhail be — 
| P p 2 | made 
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of felonics, made ſo, viz. that the king's peace be kept, and the tithing kept 
common entire uſed to be, and that the ſheriff be content with ſa much as he 


pulances, ES a : : | 
Ld oth Twas wont to have for his view making in the time of K. II. aur 


mildeeds, great grandfather. 
the view 
of frank pledges and to all things inquirable in the tourn. Now by this clauſe it is provided that 
the article of the tourn concerning the view of frank-pledge, being here underſtood in particular 
ſenſe, ſhall be dealt withal by the ſheriff in his tourn but once in the year, viz. at the tourn 
holden after Eſter and fo it has been formerly expounded ; and therefore it was well reſolved in 
24 H. 8. that this clauſe of the Statute of Magra Charta, is to be underſtood of the leets of the 
tourn, ard not of other Jeets, and fo without queſtion is the law holden at this day, that he that 
claims a leet by charter, muſt hold it at the ſame days which are coutained in the charter, and 
he that clums it by preſcription may elaim to hold it once or twice every vear, at any ſuch days 
as ihail upon reaſonable werning be appointed, if the uſage had been fo, fo that it has been Kept 
at uncertain times, or ele it ought to be kept at ſuch certain days and times, as by preſcription 
[ 499 ] hath been certainly%uſed, and the next words to this clauſe be, ita tcilicet quod 
quilibet habeat libertates ſuas, quas habuit &c. do explain the meaning of this chapter, 
that it extended not to the leets of the ſubjects, but they ſhould have their libertics as before they 
bad; and this alio 2ppears by the concluſion of this chapter, et quod vicecomes &c. contentus ſit 
de co quod vicecomes habere conſuevit de viſu fuo ſaciendo; fo as it muſt be viſus ſuus, the 
theritts view, which of neceſſity muſt be parcel ot the tourn, and it rs faid in the mirror 
that this view of trank-pledge (parcel of the tourn) ſhould be made ance every year. 
2 Init. 72. 

It icems certain, that fnce theſe ſtatutes, the ſheriff is indictable for holding this Court at 
another time than what is therein limited, or at any unuſual place. Alto it has been reſolved, 
that an indict nent found at the ſheriff's tourn, appearing io have been holden at another time is 
void; but it is obſervable, that neither of theſe ſtatutes do expretsly mention a Court leet, and 
therefore it is ſaid in ſome books, that they do not extend to it, neither do I find any reſolution, 
that an ancient Court lect hoiden at any other time, or at an unuſual place s void; but on the 
contrary it is ſaid, that a Court leet may be. holden at any place within the precinct which the 
lord thinks fitting, and it ſeems to be agreed, that a preſcr:ption to hold ſuch Court oftner than 

twice in the year is good, which ſeems hardly reconcileable with the general rule of law, that no 
preſcription can ſtand good againſt a ſtatute which has negative words, if a Court leet be conſtrued 
to be within the purview of the abovementioned ſtatutes. It 1s true, indeed, that both Sir 
Fdward Coke and Kitchen endeavour to ſolve this dithculty, by offering a diſtinction that the 
ſaid rule extends not to ſtatutes made in affirmance of the common law, but it is queſtionable 
how far this wil! amount to a good anſwer, ſince it ſeems to be holden by others of good autho- 
rity, that the ſaid {tatutes were not made in athrmance ot the old law, but are inttoductory of 
a new one; yet it is certainly ſaſeſt to hold a Court leet at the times accuſtomed, for it is laid, 
1f it be helden at an unuſuai time, it is void; and it cems that no Court leet granted ſince the. 
ſtalute, can be holden at any other time than what 15 limited Ey it, becauſe every ſuck Caurt is 
SO out of the tourn, to which the ſtatute cerfainiy did extend. 2 Hawk. Pl. C. 56, Cap. 10. 
- 6, 7,8. : 


9. A leet cannot be held at any other tune, but only within 
a month after Eaſter and Michaelmas, wnicj; that it is by patent 
or ſpecial preſcription, 2 Saund. 291. Hill. 22 & 23 Car, 2, 
at the End of Dekins's Cale, fays, Vide Stat. Magna Charta, 

cap. 35. 31 E. 2. cap. 15. Tit. Leete 32. 
Mo. 68. Iv, One enters a plaint in a baſe court ii purſue in the nature 
RY of a writ of entry in the paſt, and had ſummons againſt the party 
totidem until ſuch a day, at which time, and after ſun-ſet, the fleward 
verbis. — came and held the court, and the ſummons was returned ſerved, 
an 7% and the party made default, and judgment given; the quel- 
Pet tion was, if the judgment was good, Dyer, Welch, and 
totidem PBenlowes held the judgment good, although the court was 
* held at night; and Dyer ſaid, that if it were erroneous, he 
could have no remedy by writ of falle judgment nor other- 
wiſe, but only by way of petition to the lord, and he ought 


in {uch caſe to do right according to conſcience, for he hath 
power 


ower as a * Chancellor within his own court. Owen. 63. p 8. 2 per 
ur. Le. 2. 


Mich. 6 Eliz. Anon. pl. 2. Hill. 
25 Eliz. B. R. 


11, A man may preſcribe to hold a leet oftencr, and * at 2 Le. a8, 
other times than are mentioned in the Statute of Magna 1. 8225 


Charta. Cap. 11. [35]. For it is in the affirmative; per all v.Panridge, 


the Juſtices, Cro. E. 125. pl. 4. Hill, 31 Eliz. B. R. Patridge's 5. C. & S. E. 
Caſe held by all 

a the juſticæs. 

— 8. P. 

25 to a leet by preſcription, per Cur. cites 20 H. 7.22 & 18 H. 6. 11. but where a leet is by 
grant it was held a = exception, that the defendant did not ſhew that the Court was within a 
month after Eaſter, but only ſaid that it was held the 23 Apr. Cro. E. 245. pl. 3. Mich. 33 & 34 
Eliz. B. R. Porter v. Gray. Ibid, 300. pl. 15. Paſch. 34 Eliz. B. R. the S. C. but a D. P. 
Per Brian; by Magna Charta cap. 35. leet ſhall be held but only once in a year, vir. 
at Mich. only. But by anno 24 H. 8. this is intended of the leet of the tourn of the ſheritf, and 
not of other leets, Br. Leet, pl. 23. cites 8 H. 7, 1. —Roll. Rep. 201. pl. 3. Arg. cites 8 H. 5. 
[1] that the reporter there ſeems of opinion that a leet is within a ſtatute ; but Coke Ch. J. ſaid, 
that if this ſhould be fo, it would overthrow all the leets in England, and that the ſaid ſtatute 1s 
of tourns, but a lect may be held by preſcnption at any time of the year; and Doderidge ſeemed 
to be of the ſame opinion. Irin. 13 Jac. B. R. : 

The difference is between a det by grant or by preſcription ; in the firſt it muſt be ſhewn to be 
held within the time limited by the ſtatute, but in the laſt caſe it is otherwiſe, Cro. E. 245. 
Porter v. Grey. But where in an indictment it was laid to be held at F. the fextcenth day of 
September, (without ſaying within a month of Eaſter or Michaelmas) yet it was held good. 11 
Mod. 227. Queen v. Jennings. and cites the Caſe of the King v. Ring. 

The one may preſcribe to hold a Court leet at other times than mentioned in Magna Charta; 
But unleſs that preſcription appears it ſhall not be preſumed ; per Cur, 11 Mod, Tiin. [ 500 ] 


8 Ann. B. R. 228, Queen v. Jennings. 


12. It was aſſigned for error to reverſe an outlawry, that a 
county court was held 23 Feb, and that the next county court 
was held 23 March following, ſo that there were not 28 days 
between thoſe two county courts, and this was held erro- 
neous; but Tankeld ſaid, that this ought to be aſſigned as an 
error in fait; for it might be leap-year, and then it is good, 
and that matter iſſuable. Cro, J. 167. pl. 7. Trin. B. R. 
Leech's Caſe. 


(H) In what Places the Court may be held. 


(I, A Court baron ought to be held upon ſome part of the 
'® manor, for it it be held out of the manor it is void. 
Co. Lit, 58.) | 

2. But if the lord, being /eiſed of two or three manors, hath 
T3 time out of mind, held court barons at one of the manors 
for all the manors; then by the cuſtom ſuch courts are well 
_ though they be not held within the ſeveral manors, Co. 

it. 58, 

[3- A cuſtomary copybold court cannot be held out of the manar. 
Co. 4. between Melibich and Luter, 26. reſolved. Co. 4. 27. 
between Clifton and Molineux reſolved, that the ſteward can- 
not make grants and admittances at any court held out of 


the manor, ] 
Pp 3 4. Leet 


500 | | | C Curt. 


4. Leet may be held at any place within ile hundred; contra 
of court baron; per Brian, Br. Leet, pl. 23. cites 8 H. 7. 1. 

5. Leet may be held in any place within the precinft Where 
the lord ſhall pleaſe, Br, Court Baron, pl, 8. cites 8 H. 7. 3. 


Per Brian. | | 
6. Law day may be in auters terrzs, D. 30. b. pl. 209. 


(I) What ſhall be ſaid of Courts of Record. 


The Court 11. THE Court of Admiralty is not any court of record, and 


——_— therefore no recognizance can be taken there. Tr. 
ty 1s no === 6 6 
Court of re- 8 Jac. B. ſaid to be adjudged, ] 

cord, Br. 

Error. pl. 177. per Brooke, who ſays it ſeems ſo ; becauſ: it is held i the ciuil law, — 19 Rep. 
53- S. P. and for the ſame reaſon aud cites B. R. Error. pl. 77. accordingly [ but it is miſprinted 
tor 177. ]——4 loſt. 135. cap. 22. S. P, — Noy. 24. per Warburton S. F. 


{2. The Engliſh Court of Chancery proceeding upon a ſub- 
pœna, and by way of decree, is no court of record. 37 H. 6, 
14. b. per Priſot.] 
- 1 * 38. 3. The County Court is no court of record. Co, Litt. 
Inf. 263. . 117. b.] ; 
cap. 54. ; 1 
and 266. cap. 55. S. P. And though a plea be holden therein by a juſticies (the King's 
writ) yet jt is no Court of record; for of a judgment therein a writ of falſe judgment lies, and 
not a writ of error. 2 Inſt. 140. 6 Rep. 12. b. S. P. in Jentleman's Caſe.——— Co. Litt, 
117. b. a | 
Ln]. 
2 It. 143- [4, The Hundred Court is no court of record. Co. Litt. 


P. — 
Taſt hs I 17. b.] 


Ibid. 267. cap. 56. S. P. Co. Litt. 117, b. 


2 b. 5. A Court Baron is no court of record, Co. Litt. 117, 
1 Inſt. 263. 
cap. 54- and Ibid, 268. can, 57. S. P. Co. Litt. 117. b. S. P. 


That is, => 6. The leets and tourns are courts of record, and have auths- 
3 rity to aſſeſs fines, Br. Leet, pl. 39. cites F. N. B. 82. 

which are i 

for the publick weale, as for keeping the peace, theſe are Courts of record, and conſequently 
for keeping the peace the ſheriff is judge of end and may take recogmzance for the keeping the 
peace ex cio; but yet all the pleas holden before lim in the county are not of record, nor pleas heid 
before him in the county of writ of ;uſticies are not taken as matters of record; for theſe pleas are 
held before him by reaſon ot the Courts, which he has by reaſon of his office, as the county 
Courts and hundred &c. F. N. B. 8a. | 


Where 7. Wherever there is a juriſdiction erected with power to fine 
there ia and impriſon, that is a court of record, and what is there done 


Fed de is matter of record. 1 Salk, 2Co. pl, 1. Trin. 12 W. 3. B. R. 


novo by Groenvelt v. Burwell. 

parliament — i 

to convidt, and fine, and impriſon either of theſe 2 make it a Court of record. 12 Mod. 388. per 
Holt Ch. J. who delivered the judgment of the Court, in Caſe of Grenyille v. College of Phyli- 
Clans 5. C. — Carth. 191 S. C. & S. P. by Holt Ch. J. þ 


(1, 2} 


Court. col 


(I. 2) What ſhall be done in Cafes where the 
Court is divided. 


. IS B. R. and C. B. and the Exchequer, or in the Exche- 
quer Chamber, where all the Juſtices are aſſembled, if 

the Juſtices are equally divided no judgment hall be given. 12 
Rep. 117. in Sir Stephen Proctor's Caſe, 

2. And ſo it is in the Court of Parliament. 12 Rep. 117. 
in Sir Stephen Proctor's Caſe. 

3. It is the uſage of C. B. when the Judges are of 3 epi- 
»tons, to give the rule according to the opinion of the 2 
which agree. 2 Vent. 24. Trin. 22 Car. 2. C. B. Rudyard's 
Caſe. | 

4. In a motion in arreſt of judgment it the Court had been 14. Raym 
divided on the firſt motion, the plaintiff might have entered Rep. 486. 
his judgment, but where there is a former rule to ſtay judg- 303. — 6, 
ment, this rule muſt ſtand or be diſcharged, and diſcharged but becauſe 
it cannot be, becauſe the Court is equally divided. Per after the 
Cur, 1 Salk. 17. pl. 7, Trin. 11 W. 3. B. R. Iveſon v. 1 


Moor. not be en- 

te red with- 
out continuances, there muſt be a rule for judgment which cannot now be had, the Court bei 
divided, 12 Mod. 62. 267. S. C. & S. P. that here was an adviſare vult indefinitely, = 
{0 judgment cannot be entered without continuances, and while the Court is divided it continues 
an adviſare vult. If the rule had been temporary and expired the matter had been at large. 
6 Mod. Trin. 203. 3 Ann. B. R Walmſley v. Ruſſel S. P. and cites S. C. but if it had been 
upon demurrer or ſpecial verdict, then it would be adjourned to the Exchequer Chamber. 
3 Mod. 153. Hill. 3 Jac. B. R. The Counteſs of Plymouth v. Throgmorton. 


5, At niſi prius plaintiff had à verditt, and on a motion for 
a new trial the Court were divided in opinion ; and no rule 
being made, plaintiff was at liberty to ſign final judgment. 
Barnes's Notes in C. B. 322. Hill. 10 Geo. 2. Cartlidge 
y, Eyles, 


[ 502 ] 
(K) The Court of Conſtabie and Marſhal. — 


ſhal and 
(1. R OT: Parl. 22 Ed. 3. numero 4. fifteenth granted upon 1 
divers conditions to be entered in the rolls of parlia- of Marſhat- 

ment, ſcilicet, among others, that there be no mareſebalſey in ſea. See 


England, except the mareſchal/ey of the king, and of the guardian _, 
of E neland, when the king ſhall be out of England.] 4 


2. * H. 4. numero 79, the commons pray againſt the court Fd * This 
the conſtable and marſhall; but no afſent thereta, ſimile ibid. e 

numero 99. for holding pleas of matters triable by the 2 
Juſtices according to the common law; but no aſſent ing to Pryn- 


thereto.] ne's abr 
of Cotton's 


Records 411. And the anſwer was, that the ſtatutes therefore provided ſhall be obſerved. Rut 
bid. No. 99. isa D. P. but it ſeems it ſhould he No. 89. 


Pp 4 3. 8. 
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502 Court. 

2. 8 Rich, 2. cap. 5. Plas which touch the common law, ard 
og to be diſcuſſed by the comm:n law, ſhall nat be drawn or held 
before the conſtavie and marſhal, | 

„This is to 4. 13 K. 2. cap. 2. To the conflable it appertaineth to have 
be uader- cogniZance of contracts touching deeds of arms and war * out of 


Loba 2M the realm, and alſo of thirgs that touch war within the realim, 
foreign part 


beyond the Which cannot be determined nor diſcuſſed by the common law, with 


ſeas, in 


ether uſages and cuſtoms to the ſame matters pertaining, which 


ub ? N . . 
Pk © Per conſlgþtes veretofare have duly and reaſonably uſed in their 
tranſmari- fime; and that every plaintiff ſhall declare plainly his matter in 
nis, for bis petition before that any man be ſent far ta anſwer thereunts, 
upon e And if any will complain that any plea be commenced before the 
ſea the WY. : 
admiral Cconflable and marſbal, that might be tried by the common law of 
has juriſ- the land, the ſame plaintiff ſhall have a privy ſeal of the king 
action, without difficulty, directed to the ſaid conſtable and marſhal, to 
which ad- ; | $2 x 3 5 
mirzl our ſurceaſe in that plea until it be diſcuſſed by the kings council, if that 
Engliſh matter ought of right to pertain to that Court, or otherwiſe to be 
m—__—_ a. fried by the common law of the realm of England, and alſa that 
dle with They ſurceaſe in the mean time, 
any thing 


done beyond thefſeas upon the land, and the conſtable and marſhal ſhall have no conuſance of any 
thing done upon the ſea, 4 Inſt, 124. : | 


They pro- 


cecdaccord- 


ing to the 
cuſtoms 
and uſages 


5. 1 Hen. 4. cap. 14. All the appeals to be made of things done 
out of the realm, ſhall be tried and determined before the conſtable 
and marſhal of England for the time being. Es, 


of that Court, and in caſes omitted according to the civil law, ſecundum legem armorum ; and 
therefore g attzinders before the conſtable and marſhal for the time being, no land is ſerſeited 
or corruption of blood wrought. 4 Inſt. 125. cap. 17. 

Conſideration upon the Statute 1 H. 4. cap. 14. was had, how the word appeals ſhall be in- 
tended before the conſtable and marſhal. And 22 Eliz. DoucuTie's Cs E, petition was made 
to the queen by the heir to make a conſtable and marſhal, but ſhe would not. Admitting that 
the king grants a commiſſion of the office of a conſtable and marſhal, whether the king may have 


wny remedy before them by indictment, or information by the Attorney General? Hut. 3. Anon. 


But it is there left a quere. ] 


See pl. g. 


6. At the requeſt of the commons the king granted, that one 
Bennet Williams, who was impriſoned to anſwer before the con- 


ſiable and marſhal of England, ſhauld be tried according to the 


common laws 7 the realm, notwith/landing any commiſſion to the 


| 503 J contrary; and thereupon a writ was accordingly directed to the 


Fuſtices of the King's Bench, as may appear. Prynn's Abr. of 
Cotton's Records, 429. E H. 4. pl. 30. 
0 


3 Inſt. 48. 7. If % Engliſhmen do go into a foreign kingdom, and fight 
„ there, and the one murders the other, lex terræ extends not 
and Stanf, hereunto, but this offence ſhall be heard and determined be- 
Fl. C. 63. fore the conſtable and marſhal, and ſuch proceedings ſhall be 
1 there by attaching of the body, and otherwiſe, as the law 
Powtic's and cuſtom of the Court have been allowed by the laws of 
Caſe. the realm. 2 Inſt, 51, cites 13 H. 4, 5. 


8. Appeal of treaſon lies not at common law, but it lies be- 


fore the conſtable and marſhal, and there it ſhall be determined 


by the civil lau. Br. Treſpaſs, pl. 197. cites 37 H. 6. BY 7 


e 
e 


3 WS Hh 


Court. 803 


9. If a ſulje of the king be Killed by another of his ſubjecss 
out of England, in any foreign country, the wife, or he that is 
heir of the dead, may have an appeal for this murder or homicide 
before the conſtable and the marſhal, whoſe ſentence is upon 
teſtimony of witneſſes or combat. And accordingly, where 
a ſubje& of the king was flain in Scotland by other of the 
king's ſubjects, the wife of the dead had her appeal therefore 
before the marſhal and conſtable, And ſo it was reſol ved in 
the reign of Q. Eliz. in CAsE or SIR FRancts DRAKE, 
who ſtruck off the head of D. in partibus tranſmarinis that 
his brother and heir might have an appeal, fed regina noluit 
conſtituere conſtabularium Angliæ &c. & ideo dormivit ap- 
pellum. Co. Litt. 74. a. | 

10. Matters done out of the realm of England, concerning 
war, combat, or deeds of arms, ſhall be tried and determined 
before the conſtable and marſhal of England, before whom 
the trial is by witneſſes, or by combat, 'and their proceeding is 
according to the civil law, and not by the oath of 12 men. Co, 
Litt, 201. a. 

11. The court of the conſtable and marſhal have conuſance 
of contracts, of deeds of arms, and of war out of the realm, and 
alſo of things touchiag war within the realm, which may not be 
determined or diſcuſſed by the common law, and alſo all appeals 
of offences done out of the realm, and they proceed according to 
the civil law. Co. Litt. 391. b. 

12. If A. gives B. a mortal wound in @ foreign country, and 
B. comes into England and dies, this cannot be tried by the come 
mon law, becauſe the ſtroke was given there, whence no viſne 
can come, but the ſame ſhall be heard and determined before 
the conſtable and marſhal, 3 Inſt. 48. cap. 7. 

13. If a man be /trichen upon the high ſea, and dies of the 
ſame ſtroke upon the land, this cannot be enquired of by the 
common Jaw, becauſe no viſne can come from the place 
where the ſtroke was given (though it were within the ſea 
pertaining to the realm of England, and within the liegance 
of the king) becauſe it is not within any of the counties of 
the realm ; neither can the admiral hear or determine this 
murder, becauſe though the ſtroke was within his juriſdic- 
tion, yet the death was infra corpus comitatus, whereof he 
cannot enquire; neither is it within the Statute 28 H. 8. be- 
cauſe the murder was committed on the ſea, but by the ſaid 
act of 1 3 R. 2. the conſtable and marſhal may hear and de- 
termine the ſame. 3 Init, 48. cap. 7. 

14. The Judges of this Court are the Lord High — — 
of England, and the Earl Marſhal of England, and this Court 
is the fountain of the marſhal law; and the Earl Marſhal is 
both one of the Judges and to ſee execution done. 4 Inſt. 
123, Cap. 17. | 

15. This Court of Chivalry was anciently holden in the [ 504 

King's Hall. 4 Inſt. 123. cap. 17. 
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504 Court. 


16. Neither the Statute 26 H. 8. cap. 1 3. nor that of 25 H. 8. 
cap. 2. nor the Statute of 5 Ed. 6. cap. 11. do take away the 
ruriſdictian of the conſtable and marſhal where one accuſes 
another of High treaſen done out of the realm, for of ſuch an ac- 
cuſation of one againit another of any high treaſon done out 
of the realm, the conſtable and marſhal ſhould have conu— 
{ance thereot, becauſe high treafon is not triable by a jury 
according to the courie of the common laws of the realm in 


that caſe for want of proof, 4 Inſt, 124. cap, 17, 


For more as to the Court of Chivalry before the Con{able 
and Marſhal, See 4 Inſt. 123. to 130. and Prynn's Ani- 
madverſions &c. on 4 Init, 59 to 74 &c. 


(K. 2) The Court of Honour, 


Sd. 27 1. JN a caſe where the Earl Marſhal was a lunatick, it was 
pl. 3. the held, that a Court of Honour, touching arms and honour, 
— 34 may be holden before the Earl Marſhal only, or commiſ- 

a oners deputed to exercite that office; but matters relating 


S. C. heid ſi 
accordingly t9 life end member muſt be kept before the Conſtable and 


byaiithe Marthal. 1 Lev. 230. Hill. 19 & 20 Car. 2. B. R. Parker's 


zuftices, 
præter Cate. 


Twiſden ]. ; : ; 2 ; 
who thought that ſuch commiſſioners are illegal and grievous, as appears by the petition of right, 


viz. Stat. 3 Car. cap. 1. — S. C. cited Show. Rep. 353. 2 Hawk. Pl. C. 14. cap. 4. S. 13. 
cites S. C. and favs, it ſcems to be the better opinion of the Court, that during the lunacy of an 
carl marſhal, it may well be hoiden before commiſhoners deputed to exerciſe his othee ; and 


it ſeems hard to fay that ſuch commilhoners, founded on the plain neceſſity of the caſe, and in- 
tended to prevent a failure of juſtice, as to Caſes of which no other Court has conufance, are 
againſt the purview of the petition of right made in the 2d year of the reign of King Car. 1, 
which complaining that commiſſioners had been granted for the trial of certain capital offences, 
and other outrages, by the martial law, under pretence thereof divers of the kin 's ſubjetts had 
been put to death, prays that from thenceforth no commiſſion of like nature might iſſue forth to 


be cxccuted as aforeſaid, 


2. The Court of Honour cannot commit fer pointing of arms, 
becauſe that is a trade, which a perſon educated in it, may 
lawfully uſe ; but though they may do for ordinary uſes, yet, 
unleſs they are herald-painters, they cannot do it for great 
ſolemnities or funerals without licence, much leſs may they 
order the ceremonies of funerals without licence, but this ought 
to be directed by the heralds, as tor all noblemen by Garter 
King of Arms, for all gentlemen on this fide Trent by Cla- 
rencieux, and beyond Trent by Norroy ; reſolved. Lev. 230. 
Hill. 19 & 20 Car, 2. Parker's Caſe, 

2. A libel was in the Court of Honour, ſetting forth, that 
253. Ruft there are three Kings at Arms, Garter, Clarencieux, and 
8 ee Norrovy, and {ix heralds, fkiltul in deſcents, pedigrees, and 
Holt Ch. j. arms, to whoſe offices it belongs to marſhal funerals &c. and 
fad, this that the defendant had encroached upon their reſpective 
mater de offices, by painting arms, marſhaling funerals Sc. The de- 


ſeries de- 


date; for if fendant for a prohibition ſuggeſted the Statute of Magna 
Charta, 
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Court. 


Charta, that no man ſhall be diſſeiſed of his liberties, or free 
cuftoms, but by judgment of his peers &c. It was inſiſted 
againſt the prohibition, that a Court of Honour is an ancient 


Court by preſcription, and that being a Court of great anti- . 


quity, they have endeavoured to extend its juriſdiction, but 
have been reſtrained by ſeveral acts of parliament, and that 
the Statute 13 R. 2. cap, 2. declares the Earl Marſhal's au- 
thority, and gives remedy if abuſed, but not by way of pro- 
hibition by the courts of law, but by a privy feal from the 
king, directed to the Earl Marſhal, not to proceed; led per 
Cur, if what is ſet forth in the libel is true, it is a wrong 
done to the poſſeſſions of the heralds, for which they might 
have an aCtion, but here is no manner of complaint of any 
thing done againſt the rules of honour, therefore a prohrb:- 
tion was granted, becauſe this matter cannot be otherwiſe de- 
termined, 4 Mod. 128. Trin. 4 W. & M. in B. R. Ruſſel's 
Caſe. | 
4. Concerning the cenſfitution of the Court of Honour, no 
doubt it was formerly held before the Conſtable and Marſhal, 
and fo all along till 13 f. 8. when the then Conſtable was 
attainted of treaſon, and its being held before the Har hal 
alone is no ancienter than the Court of the Council of Jork, 
which obtained by encroachment only; for firſt it was but a 
commiſſion of oyer and terminer, yet it after drew in abundance 
of other matter, and all by the great power of the Preſident 
of the North; per Holt. And he ſaid, he never knew what 
ſort of juriſdiction a Court bf Honour has as to matters ariſing 
within England, for the Statute of 13 R. 2. gives them autho- 
rity only of matters arifing out of the realm, and feats of 
arms within the realm, by which they would have meant 
coats of arms and eſcutcheons. And he ſaid, the miniſters 
of that Court underſtood this matter of arms well, and gave 
coats of arms, and kept pedigrees of families, and if they 
find people that ume arms, to whom arms do not belong, 
or at leaſt thoſe they aſſume belong not to them, their way 
is to poſt them up, but by what juſtice or law he could not 
tell. It cannot impriſon, for it is no court of record. He 
ſaid, it were to be wiſhed the parliament would give them 
juriſdiction of words tending to diſparage men of honour, 
and ſuch as generally provoke gentlemen to fight. And per 
Cur. they have no pretence to hold plea of words. 7 Mod. 
127. Hill. 1 Ann, B. R. per Holt Ch. J. in Cale of Cham- 
bers v. Jennings. 
5. The Court of Honour has not juriſdi#ion of words tend- 
ing to the breach of the peace. 7 Mod. 125. 128. Hill. 1 Ann. 
B. R. Chambers v. Jennings. 
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No prece- 
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of ſuch a 
ſuit for 


words in the Court of honour. 3 prohibition was granted. 2 Salk. 553. pl. 18. S. C. 


The 
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The Court of Adiniralty, 


Fol. 528. 
— | 
—— * [i. ORNE Mirror de Juſtices 2. b. Among the con- 
22. and ſee ſtitutions of King Alfred, one is, That the ſeve- 


- yons  reignty of all the land to the middle of the ſea avout the land be- 
verſions Kc. longs to the king in right of his crown. ] 
75. t 134. [2. Maſter Selden told me, there was a record in Turti 
Londinenfi in 34 E. 1. that it was agreed by all the princes of 
[ 506 ] the Chriftian world, that the Narrow Sea, and the ſea which is 
about Engiand, belongs to, and is within the juriſdittion of the 
King of England. [2 
[3 34. Ed. 1. Rot. pat. Membrana 21. an admiral made 
of Dover verſus partes Occidentales uſque Scotiam, and another 
admiral of the Thames verſus partes Boreales uſque Barwick. | 
4. Rot. Scotiz 4 E. 2. M. 5. Sciatis quod aſſignavimus 
&c. J. E. Admirallum & Capitaneum Flotæ noſtræ Navium 
&c. 
2, Rot. Scotiz 7 E. 2. M. 7. de Capitaneo & Admiralla 
Flotæ Regis Navium Occidentalium conſtitutio,] 
o. Rot. Scotiz 8 E. 2. Membrana 2. Willielmus de Gray 
Capitaneus & Admirallus Flotæ Regis verſus Partes Occiden- 
tales Angliæ. Ibidem. In another place another admiral. | 
[7. 2 H. 4. Rot. Parl. Numero g. the commons pray 
againſt the Court of the Admiralty or holding plea of matters 
triable before Juſtices, according to the common law. But no 
aſſent to this.] a 
See Prynn's [S. 4 H. 4. Numero 47. In a petition by the commons 
N againſt the admiral, among other things, it is prayed, that 
on 4 Inft, the admirals uſe their laws only by the law of Oleron, and the an- 
80. the ſame cient laws of the ſea, and by the law of England, and net by 
pernmon at cuſtom, or by other manner, Vide the anlwer.] 


6 Ivey . 4 H. 4. Numero 63. another petition, that the admiral 
anſwer. hold his Courts upon the ſea, or upon the ſea craſts, and not within 
a franchiſe or vill; and that ſuits commenced be determined before 


adjournment to another place. But no aſſent to this. 


(A) Of what Things they may hold Plea, 13 
reſpect of the Place where they ariſe, 


II. 2 H. 5. cap. 7 T is enacted, That the conſervator of the 

16, [6 truce and ſafe conducts by the king 
aſſigned, ſhall have power to enquire of offences done againſt 
the truce and ſafe conduct of the king upon the high ſeas, out 
of the body of counties, and out of the franchiſes of the 
cinque ports, as the admirals of the kings of England before 


this time reaſonably after the old cuſtoms, and late upon the 
main 
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main ſea uſed, have done or uſed; and ſo to make proceſs, 
judgment, execution &c, | * Hob. 78. 
2. The Court of Admiralty cannot hold plea of any contract pl. 103. 
made upon the land beyond ſea, but only of things done upon the ſea, y* 3 1 
Hobart's Reports 107. between the * Spaniſh ambaſſador and pl. 104. 
Sir Richard Bingley a prohibition granted; and 109. between Mich. 9. 
4 Palmer and Pope a prohibition granted. 2 
3. [But] If contra? be made upon the ſea, but it is after- , 
wards ſealed upon land, the Court of Admiralty cannot hold Fo. 329. 
plea thereof, Hobart's Reports between Palmer and Pope. 


: ; Hob. 79. pl. 
104. and Ibid. 212. pl. 270. S. C. and S. P. reſolved and a prohibition granted; but it it had 
been a writing only without ſeal, it had made no change as to the juriſdiction; if the contract 
was at land though the breach was at ſca, wr becauſe theſe two mutt concur to make the cauſe 
of (uit, which 15 intire, the party ſhall be forced to ſue in the King's Court, becauſe that and 
the common law muſt prevail againit other Courts and laws, and cited 48 E. 3. 2. 40 H. 7, 


F. N. B. 118. 
3 : 507 
4. 27 H. 8. caf. 4. Pyracies, murders, and robberies, done & mur-, 


a . er at ſea 
on the ſeas or in any haven, river, or creek, where the admiral un ancient. 


pretends to have juriſdiction, ſhall be enquired and tricd Sc. in ly cogniza- 
fuch ſhires and places of the realm as ſhall be limited by the king's ble — by 
commiſſion, as if done at land, and ſuch commiſſions under the great — 
feal jhall be directed to the admiral, his lieutenant, or deputy, and now by 
three or four other ſubſtantial perſons as the Lord Chancellor ſhall force of 27 


name, to hear and determine ſuch offences, according to the courſe -— — 1. 


of the c:mmon law uſed for felony done within the realm. 8. 15, it 

| | may be 
tried and determined before the king's commiſſioners in any county of England, according to the 
courſe ot the common law; yet the killing of one who dies at land of a wound received at ſea, 
18 neither determinable at common law nor by force of either of theſe ſtatutes; but it ſeems, that 
it may be tried by the conſtable and marſhal, or before commiſſioners appointed, in purſuance 
ot the Statute of 33 H. 8. 23. Hawk. Pl. C. 79. cap. 31. f. 12. 


5. 28 H. 8. cap. 15. J. 1. All treaſons, felonies, robberies, This ftatute 


. f . as to crimi- 
murders, and confederacies, commutted upon the ſea, or in any m1 os 


haven, river, c1ech, or place where the admirals pretend to have upon ſea, is 
power or juriſdittion, ſhall be enquired, heard, and determined, 2 
in ſuch ſpires and places of this realm, as ſhall be limited by the pe 3 
king's commiſſioner &c, after the common courſe of law uſed for ſuper altum 
treaſons, felomes, robberies, murders, and confederacies of the ſame mare. For 


committed upon land within this realm, bear 


creek or 
place where the admiral has not juriſdiction, the commiſſioners have nothing to do to meddle with 
it ; per Coke and Foſter. Ow. 123. Mich. 7 Jac. in Caſe of Leigh v. Burley. 

A pirate upon his arraignment before commiſſioners of oyer and terminer, ſtood mute and 
would not directly anſwer. Saunders Ch. B. and Brown and Dyer J. being aſked their opinion, 
held, that he ſhould have the pain of fort and dure; and this by the good and reaſonable intend- 
ment of the Statute of 28 H. 8. cap. 15, and judgment was given accordingly. 3 Init. 114. 
S. P. but ſays, it is out of the latter words of the act viz. * And ſuch as ſhall be convict of any 
66 ſuch ottence by verdict, confeſſion or proceſs.” For he that ſtandeth mute is not convict of the 
ollence, but ſuffereth for his contumacy, and it is neither by verdict, conteſſion, or procets. 

The eommiſſion for trial of piracy by Statute 28 H. 8. cap. 15. is good, though the Chancellor does 
not appornt the commiſſioners as that flatute appoints ; per Hobart Ch. J. Arg. Hob. 146.—D. 211. 
b. 212. a. Paſch. 4 Eliz. S. P. where the nomination was by the Lord Keeper, and held good by 
the greater number; and this was before the Statute 5 Eliz. cap. 48. 

As to criminal offences the Statute 28 Il. 8. cap. 15. extends only to ſuch which are done ſuper 
aitum mare, for if they are doue in @ creek or place where the admiral has not juriſdiction, tha 

commulioncrs 
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commiſſioners have nothing to do to meddle with it; per Foſtcr. Ow. 123+ Mich. 7 Jac. in Cafe 


of Leigh v. Burley. 

If an Engl;/tman commits piracy, be it upon the ſubjeft of any prince or republick in amity with the 
crown of England, they are within the purview of the Statute ot 28 H. 8. and fo it was held where 
one WiNTERSON, Smith and others, had robbed a ſhip of one Maturine Gantier, belonging to 
Bourdeaux, and bound from thence with French wines for England, and that the ſame was felony 
by the law marine, and the parties were convicted of the ſame. Molloy 60. cap. 4. 1. 8. 

Sq it is the ſubject of any other nation or kingdom, being in amity with the King of England, 
commits piracy on the ip, or goods of the Fugbſh, the ſame is felony, and puniſhable by virtue of 
the ſtatute, and ſo it was adjudged, where one CARELEss, captain of a French man of war of 
about 30 guns, and divers others, ſetting upon four merchant men going from the Port of Briſtol 
to Carmarthen, did rob them of about 1000 l. for which he and the reſt were arraigned and found 
guilty of the piracy. Molloy 6. cap 4. . 9. 

Bat before the Statute of 25 Ed. g. . the ſubjefts of a forrtign nation and ſome Engliſh had joined 
tg ther and had committed prracy, it had been treafou in the Engliſh, and felony in the forergner: ; 
and fo it wes ſaid by Shard, where a Norman being commander of a ſhip, had, together with 
fame Engliſh, committed roberies on the ſea, being taken, were arraigned and found guilty; 
the Norman of felony, and the Engliſh of treaſon, who accordingly were drawn and hanged. 
et now at thus day they both receive judg ment as felons by the laws marine, Ibid, 


6. A commiſſion iſſued out of Chancery according to the 
Statute of 28 H. 8. 15. to the admiral and others, to enquire, 
hear, and determine all treaſons, felonies &c, done within 
the juriſdiction of the admiralty. and they iſſued out a pre- 
cept againſt Lacy, for having given a mortal flroke to J. S. 
upon Scarboreugh Sands (being a certain place in which the ſea 
has flux and reflux), of which ſtroke J. S. died at Scar bo- 
: rough, whereupon L. was arreſted and impriſoned, and ar- 
508] raigned thereof before the commiſſioners, all of which I. 
pleaded to a ſci. fa, on a recognizance entered into by him 
to appear before the Juſtices of Aſſize at York, which he was 
prevented doing by his being ſo taken into cuſtody, The 
Attorney General demurred to the plea, and one cauſe al- 
ledged was, that L. did not alledge that the coroners who 
enquired ſuper viſum corporis were coroners of the admiralty 
or of the county; but this was held not material; becauſe 
the commiſſioners may proceed without any view of the body 
by any coroner. Mo. 121. pl. 265. Paſch. 25 Eliz. in the 
Exchequer, Lacy's Caſe. 
r. 7. L. gave P. a mortal ſtrake upon the ſea, of which P. died at 
pl. 363- Scarborough, in the county of York, and L. was diſcharged of 
that Ley #13 for thoſe of the county of York could not enquire of it 
wasindicted Without enquiring of the ſtroke, and of the ſtroke they could 
for — not enquire, becauſe it was not given within any county; 
_ + and thoſe of the admiralty juriſdiction cannot enquire of it 
S-art0r0ugh as of a felony without __— of the death, and of the 
Sands. 3 death they cannot enquire, becauſe it was infra corpus comi- 
4", tatus, cited 2 Rep. 93. a. per Cur, as adjudged in B. R. Trin. 
and low ; "a 
water-mark, 25 Eliz, Lacy's Cate. 
winch be- a 
ing removed into B. R. and the defendant arraigned, he pleaded that the indidiment uf n which ht 
was arraizned was taken by commiſion 1 Maii, direſted to the judges of offiſe, and other juſtices of 
peace in the ſaid county, to inquire of all murders &c. and that afterwards, viz. on the 2d May 
ofſu:d another commiſhen, dtrected ty the admiral, and others, upon the Statute 28 H. 8. cap. 15. 
and this was ad inquirendum tam ſuper altum mare quam ſuper littus maris; by force of which he 
was ina fred of the tame murder. All the 3 held that the firſt commiſſion was repealed by 
the ſecond, ar d !o the indictment upon which he was arraigned was coram non judice ; for the 
two commilſons arc in teſpect of two feveral authorities, the firſt merely by the common * 
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the other by the ſaid Ratute, and therefore the party was diſcharged of the indictment at the ſuit 


ol the queen. 


8, When the ſea flows and it ad pleuetudinem, the admiral Mo. 121, 
ſhall have juriſdiction of every thing dene upon the water be- „ 
tween the high water mar and the low water-mark, by the erdi- Eli. in y 
nary and natural courſe of the ſea; and ſo it was adjpdged in Exchequer. 
Lacy's CAsE, that the felony done upon the ad — 1 
nem maris between the high water- mark and the low water- pl. 130. 
mark by the ordinary and natural courſe of the ſea, the ad- S. C. 
miral ſhall have juriſdiction; and ſo between the high water- 
mark and the low water-mark the common law and the admiralty 
have diviſum imperium interchangeably, 5 Rep. 107. a. Paſch. 

43 Eliz. B. R. in Sir Hen. Conſtable's Caſe, 

9. Cook faid, that the admiral ſhould have no juriſdiction. 
where a man may ſee from one fide to the other; but the coroner of 
the county ſhall enquire of felonies committed there ; which was 
held to be good by all other Juſtices; and he gave this dif- 
terence, that where the place was covered over with ſalt water 
out of any county or town, there eff altum mare; but where it is 
within any county, there it is not altum mare, but the trial 
ſhall be per vicinetum of the town. Ow, 122, 123. Mich. 

7 Jac, Leigh v. Burley. 

10. Great queſtion was, if a man committeth piracy upon the 
ſea, and one knowing thereof, recetveth and comporteth the defend- 
ant within the body of the county; if the admiral and other the 
commiſſioners, by force of 28 H. 8. cap. 16, may proceed 
by indictment and conviction againſt the receiver and abettor, 
inaſmuch as the offence of the acceſſary hath the beginning 
within the body of the county. And it was teſolved by them, 
that ſuch a receiver and abettor by the common law could not 
de indicted or convicted, becauſe the common law cannot 
take conuſance of the original offence, becauſe that is done 
out of the juriſdiction of the common law; and by conſe- 
quence, where the common law cannot puniſh the principal, 
the ſame ſhall not puniſh any one as acceſſary to ſuch a 7 50] 
principal. 13 Rep. 53. pl. 21. Trin. 7 Jac. The Caſe of the 
Admiralty, | 

11. Where a man may ſee that which is done of one part and 
the other of the water Ec. in that place the county may have 
cognizance, and it may be tried by a jury; which proves alſo, 
that that which may be tried by the common law, doth not 
belong to the admiral's juriſdiction. 12 Rep. 80. Hill. 8 Jac. 

Cites 8 E. 2, Corone 399, and ſays, that Stamford's Pleas of 
the Crown, lib. 1. fol. 51, citing this book, ſays thus, viz. 
So this proves that by the common law before the ſtatute 
&c. the admiral ſhall not have juriſdiction upon the high ſea, 
Which proves that the admiral by the common law hath juriſ- 
dition upon the high ſea, and conſequently that his juriſdic- 
tion was by the common law, and then it is ſo ancient, that 
the commencement cannot be known; ſo that Lord Coke 


lays, 
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ſavs, he concludes that, his authority did not begin in 
the reign of Ed. 3. as Lambert, upon uncertain conjectures 
ſuppoſeth; for if the juriſdiction had then began and been in- 
ttituted, it would have appeared upon record. 12 Rep. 80. 
Hill. 8 Jac. Anon. 

12. The admiralty of England can hold no plea of any con- 
trad, out ſuch as ariſeth upon the ſea ; no, though it riſes upon any 
continent, part, or haven in the world out of the king's dominions; 
for their juriſdiction is limited by the ſtatutes to the ſeas 
only; for the admiral is for the ſea; and the court for mari- 
time cauſes, and therefore if any ſtrauger or other will ſeek 
juſtice at the hands of the King of England, for wrongs done 
him out of his dominions, he muſt ſeek it in thoſe courts that 
have juriſdiction over the cauſe, Now, if the cauſe rife at 
land or in a port (for no port is part of the fea, but of the 
continent) then he cannot ſue in the Admiralty, but in the 
courts of common law, which have unlimited power in cauſes 
tranſitory, and then it muſt be ſo laid, that it may give juriſ- 
diction, Reſolved clearly by the whole Court. Hob. 79. 
pl. 103. D'Acuna v. Jolliff and Bingley, | 

13: A ſuit was in the Admiralty for taking good circa Cape 
de Vert ſuper aitum mare. A prohibition was moved for, be- 
caufe it was in the port of Guinea when they were at anchor, and 
every port is within the body of the land, and not upon the 

high ſea. Coke Ch. J. ſaid, that peradventure the ports there 
are not as the havens are here. Doderidge ſaid, that there 
is not any port there, but there are roads, but they are not 
within the body of the land but in the ſea, and they may be 
at anchor in the ſea, and therefore a prohibition was denied ; 
but Coke ſaid, that if it had been within the body of the 
land the admiral ought not to hold plea of it. Roll, Rep. 
250. Mich. 13 Jac. B. R. Willet v. Newport. 
Me, s. 14. A libel was againſt B. for a ſip lying at anchor at Lime- 
Raon. bat bone. The libel was in nature of a detinue at eommon law, 
S. C. anda and becauſe this was infra corpus com. and not within the 
ee HEY admiral's juriſdiction, a prohibition was granted. Cto. }. 
2 Koll. Rep. 5 14. pl. 27. Mich. 16 Jac, B. R. Violet v. Blague. 


2 Roll. Rep. 

49. Violett EY 5 1 
v. Blake. S. C. and prohibition granted; for by Doderidge Lyme Houſe, Hull &c. are within 
the points of the land, and out of the juriſdiction of the admiralty, and cited a cale in the time of 
E. 1. Avowry 198. and 46 E. 3. where . was brought for the taking a ſhip at Hull, and 
the mayor of Hull demanded conuſance of the plea and had it, and that the book of 8 E. 3. 


Corone 399. was denied by the judges to be law, 


15. Plaintiff may ſue in the Admiral Court on a contra? 
if he will ſuppoſe it to be made in Virginia, but if he ſuppoſes 
it to be made in England, he may ſue here; but if part of the 
contract be made here and part over the ſea in Virginia, or upon 
the ſea, the common law only thall have juriſdiction; per 
pe J. who ſaid that theſe are the true differences. 2 Roll. 

ep. 492, 493. Hill. 22 Jac. in Capp's Caſe. 

16, It is uſual in the libel to alledge ſome contract to be 


10 
5 made ſuper altum mare; but if the ſurmiſe be not true a 
prohibition 


Court of Admiralty. 
prohibition ſhall be granted. And Doderidge faid, if a „ 


lies at anchor, and wants vittuals, and ſends 10 land to F. S. to 
bring victuals, and then the contrat? is made in the ſhip, this is a 
contract upon the ſea, ,and therefore it ſhall be tried in the 
Admiralty, but contrary, if the contract is made wholly at 
land, and the victuals afterwards ſent to the ſhip, Latch 11. 
Hill. 1 Car, Godfrey's Caſe: - 

17. A centraft was made at land, with ſeveral ſeamen, to 
bring a ſhip from @ port in England to London, for a certain ſum 
of money to be paid to them, Upon a libel in the Admiralty 
for this money, it was ſuggeſted for a prohibition, that the 
contract was made at land, with diverſe jointly for a ſum in 
gro, and ſo could not be within the ordinary rule of mari- 
ners wages to be ſued for in that Court, becauſe there they 
may all join, and not be put to the inconvenience of ſuing 


ſeverally as at law, but as this contract is, they are to ſue 


jointly at common law ; but the prohibition was denied, for 
this myſt be taken as mariners wages, and therefore the Ad- 
miralty have juriſdiction, though the contract was at land; 


beſides, this prohibition being prayed after ſentence, it is 


diſcretionary in the Court to grant it or not. 1 Vent. 343. 
Mich. 31 Car. 2, B. R. Anon. | 
18. In a prohibition to ſtay a ſuit in the Admiralty for 
mariners wages; the ſuggeſtion was, that this ſuit was founded 
n a charter party — at land, and not ſuper altum mare; 
ut the prohibition was denied, becauſe wages are not due to 
mariners for labour done at fea, and the charter and contract 
made on the land, is only to aſcertain them. 3 Lev. 60. Trin. 
34 Car, 2. C. B. Coke v. Cretchet. 
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And North 
Ch. J. faid 
that ſuch 
was the 
opinion of 
Hale Ch. J. 
in his time 
on a confer- 
ence had 


between 


them at the deſire of the Court of C. B. after the time that North was Ch, Juſtice of this Court; 
and the next day was a like caſe, and like rule made between Middleton and Scolly. 


19. Libel by two of the mariners, viz. purſer and boatſwain 
ogain/t two of the owners of the ſhip, for their wages. It was 
ſuggeſted for a prohibition, that the contract was made at land; 
and ſaid, that though ſuits had been permitted for mariners 
wages, yet that was when they all joined in the ſuit to avoid 
the putting them to ſue ſeverally, as they muſt do at law; but 
here the Fre was by 2 only, and againſt 2, and therefore they 
ought not to have the privilege of common ſeamen, eſpecially 
lince the contract with the owners is joint, and two only are 
ſued whereby they will be charged with the whole, But a 
prohibition was not granted, for though the plaintiffs were 
purſer and boatſwain, &c. yet they are mariners ſtill, and 
may ſue in the Admiralty for wages, aud the proper remedy 
is there; but if they do not proceed according to their law, 
the remedy lies here, 2 Vent. 181. Trin 2 W. & M. in 
C. B. Allefon v. March. 

20, A prohibition ſhall not go the Admiralty for mariner, 
Wages, though the contract was made at land; and the Court 
held that for the convenience of ſeamen the Admiralty has 

Vol. VI. Qq always 


Ibid. adds 
a nota that 
it was ſaid 
by one ot the 
Admiralty 
that though 
the ſuit be 
againſt ſoine 
of the 
owners, the 
courſe there 
is not to 
charge 
them with 
the whole » 
but only 
according 
to their 
proportion- 
able ſhares. 


12 Mod. 
38. Opy V. 
Addiſon 
S. C. oa 2 
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motion to always been allowed to hold plea thereof, but with this limit- 
. 2 ation, that if there is any ſpecial agreement, by which the 
os, mariners are to receive their wages, in any other manner 
Lhe than uſual ; or it the agreement be under ſeal, ſo as to be more 
rule was than a parol agreement, in ſuch a caſe a prohibition ſhall be 
&' (charged. a WE \ 

But a note granted, and ſo it was granted in this caſe, 1 Salk, 31. pl. 1. 


is there alch, 5. W. & M. in B. R. Opie v. Child, & al. 

added, that 

this was ſaid to be otherwiſe by the Court upon a motion in B. R. Mich. 4 Annæ in a Caſe be. 
tween BARR AND BARR, Which was moved by Mountagunie. BT” 


\ 511 ] 21. 11& 12 V. 3. cap. 7. All piracies, felonies, and r:b- 
beries committed upon the ſea, or in any haven, river, creek, or 
place where the admirals bade power or juriſdiction, may be en- 

uired of, heard, and determined in any place at ſea, or upon land, 
in any of bis mayeſty's dominiont, forts, or fattories, to be ap- 
pointed by the king's commiſſion under the great ſeal, or the ſeal of 
the admiralty, directed to any of the admirals, vice- admirals, rear- 
admirals, judges, and wice-admiralties or commanders of any of 
his majeſly's ſhips of war, and alſo to any ſuch perſons as his ma- 
Je/ly ſhall appoint ; which commiſſioners ſhall have power, by wor- 
rant under the hand and ſeal of them, or any of them, to commit to 
cuſtody any perfon againſt whom information of piracy, robbery, er 
felony upen the fea, ſhall be given upon oath, and to call a court 
of admiralty on ſhipboard, or upon land, as occaſion ſhall require; 
which court ſhall tonſiſi of 7 perſons at leaſt, 2, If ſo many 
of the perſons cannot conveniently be aſſembled, any 3 of them 
(wheresf the preſident or chief of ſome Engliſh fattory, or the 
governor, lieutenant governor, or member of his majeſty's councils 
in any of the plantations, or commander of one of his majeſly's ſhips, 
is to be one) ſhall have power to call any other perſons on ſhij+ 
beard, or upon the land, to make up the number of 7.—3. Pro- 
vided that no perſons but known merchants, factors, or planters, 
or captains, lieutenants, or warrant-officers, in any of his ma- 
ne/ty's ſhips of war, or captains, maſters, or mates of ſome Engliſh 
ſhip, ball be capable of ſitting and vating in the ſaid court. 

22. If the ſubjefts in enmity with the crown of England, be 
ſailors on board an Engliſh pirate with other Engliſh, and then a 
robbery is committed by them, and afterwards are taken, it is 
felony without controverſy in the Engliſh, but not in the 
ſtrangers; for they cannot be tried by virtue of the commiſ- 
ſion upon the ſtatute, for it was no piracy in them, but the 
depredation of an enemy, for which they ſhall receive a trial 
by 2 law, and judgment accordingly. Molloy 60. cap. 
4. ſ. 10. | | 

23. If one ſteals goods in one county, and brings them 
into another, the party may be indicted in either county; 
but if one commits piracy at ſea, and brings the goods into à county 
in England, yet he cannot be indicted upon the ſtatute, for 

hat the original taking was not felony, whereof the common 

w took cognizance, Molloy 70. cap. 4. ſ. 30. 15 


(B, ) Of 


Sy > 4 _ es 2 
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(B) Of what Things they may hold Plea. 


fr. IF a man makes an agreement with another ſuper altum Hob. Rep. 
mare to carry goods to parts beyond the ſea, and after this 79 pl. 104. 
agreement is pu! in writing, and ſeal d in a piace beyond the ſeas * 2 
| upon the lan, the Court of Admiralty ſhall not hold plea S. c, xs. P. 
upon this agreement, for by the putting of this into a qeed, 
the agreement is taken away, and the juriſdiction is changed 
thereby. Hobart's Reports 287. C, 268. between Palmer and 
Cope, , | 
= But it had been otherwiſe, if the agreement had been Hob. 212. 
| 5 in writing without ſcaling thereof. Hobart's Reports 1 2 
2 . - . : s = 
: fe If an agreement be made upon land to carry ſome goods be- =P 04 & 
yd ſea, and after the goods by negligence are damaged with ſalt 22 pow 
* water upon the high ſeas, yet the Court of Admiralty cannot wy 
hold plea of this; for though the breach was upon the fea, 
| yet there ought to be another act alſo to concur to make a 
ſuit, ſcilicet, the contract, which ſuit is entire, and there- 
fore the common law ſhall prevail. Hobart's Reports 287. 
C. 268. between Palmer and Pope.] 
| (4. If an agreement be made in Malaga, er other place be- [ 512 
| youd the ſea, the Court of Admiralty ſhall not hold plea & C. cited 


thereof. Hobart's Reports 287. between Audely and Fenningt, — 270. 
was granted, 


© becauſe it appeared that the agreement was made in the iſland of Malaga. 8. C. cited Hob. 
29, 80. in pl. 104. Mich. g Jac. C. B. in Cale Palmer v. Pope. 


5. They cannot hold plea * wreck, for this is expreſsly 4 Inft. 134. 
prohibited hy the + ſtatute, Mich. 15 Car. B. R. between 5 7 
the Lord Admiral and Sr:4ſon, per Cariam reſolved, and a it is not 


5 prohibition granted where it was ſuppoſed to be flotſam; and material 


the plaintiff and defendant there ſurmiſed it was wreck, and — 
thereupon a prohibition granted. ] — 
& refluxum 


aquæ, but whether it be upon any water within any county. 
Nothing ſhall be faid wreck, but ſuch goods only as are caſt or left upon the land by the 
lea; quæ naufragio ad terram appelluntur. 5 Rep. 106. a. It ſhall not be tried in the Ad- 
miral Court but before the King's Juſtices at the common law; beeauſe the wreck ia ever cait 
vpon the land, » Inſt, 168. | 
+ Viz, by 15 R. 3. cap. 3.——See(E. a) pl. 6.S. P. 


[6. If a ſuljec of the king of Spain commits certain crimes * Heb. 212, 
againſt his Hing, for which all his goods are confiſcated, and after Nach. 3 
he comes into E ngland with his goous, and ſells them here to a ſub Jae. S. C. 


ject of our king; the ambaſſador of the kiug of Spain cannot —2Brownl 


29. Sir John 


ſue in the Admiralty Court for the goods againſt a ſubject of Was 
our king; for though the goods were confiſcated, yet now Caſe S. c. 
the property ſball not be queſtioned but at common law. Hobart's though the 


Reports 286, ® Don och the Alte of the 3 4 


3 


on — 2 
— I — 
— — am - 


eee 


Sir john 


etz eadem tranſgreſſio. It was objected that the breaking the ſhip is no: anſwered, and that 


Lev. 867. tisfy it, comes into England, upon which the governor ſends bit 
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the bizh ſea, Spain v. Cornero; and the like between Don Pedro and another, 
and enough Hill. g: Jac.} 


Was, who | 
was the vendee was not made a party to the ſuit, yet inaſmuch as he bought them in market 
overt, and that by this ſui the property will be drawn in queſtion in the Admiralty, where u 
was proſecuted in the name of the Spaniſh ambaſfador, a prohibition was granted, — S. C. 
cited Hob. 79. pL 104. that a prohibition was granted; for the property of goods here at land 
mult be tried by common law, however the property is guided. k. a) pl. 9 S. C. 


2 [7. Cramer querens v. Teal y defendant. The caſe was ene 
— — tered, Mich, 2. Car. Regis B. Rot. 4. 21. 

brought for [. Special action, brought upon the ſtatutes of the 13 K. 2. 
breaking 2 cap. 15. & 2 H. 4. cap. 4. for proſecuting of a ſuit in the Coun 
tos em » Aamiralty, where thty had no juriſdiftion to hold plea z and 
dns the if one who proſecute: there as attorney for another (as the Caſe 
Oils, the was), ſhall be an offender againſt the ſaid ſtatutes; and wher: 
— by the flarutes give an afiim by way of writ, and an ation is brought 
warrant here (as the caſe was) by way of bill, it this be good or not, 
out ofthe [ was the queſtion,] | | 12 

— — 9. Upon the action brought, and ſpecial verdict found, 
ſhip, and two points were made.] | 

in ſalvo cuſ- C10, Firſt point upon the juriſdiction of the Admiralty 
_ * though the contract be beyond ſea, becauſe it is to be performed 
whereof he in London, the freight being to be paid in London, if the Ad- 
entered into miral here ought to have juriſdiction?!) 

—_— {[11. Second, If he that proſecutes only as an attorney there, 
away the fhall be puniſhed within the ſtatute for this offence ?] 


fails, qua | 


the warrant does not give him any authority to carry any thing away. | But the Court held the 
plea good enough, becauſe the entering into the ſhip is a breaking of it in law, as a clauſum 
fregit &c. and hkewiſe he may carry away the fails, that being the manner of their proceeding 
ind; grounded upon reaſon, becauſe he cannot in ſalvo cuſtodire unleſs the ſails are carried away. 
—— Godb. 385. to 390. pl. 474. S. C. argued fed adjornatur, and by the points there arguet 
it ſeems that the following pleas of 8, 9, 10, and 11. belong to this caſe of pl. 7. and that they 
ould have been all joined. 3 Lev. 352. Paſch. 5 W & NM. in C. B. Sands qui tam &. 
. Child, Franklin and Leach, who had ſued in the Admiralty as agents in the Eaſt India (om. 
13 pany to ſtay the plaintiffs ſhip from going to the Eaſt Indies, and paid all the ſees a 
[ 513 J the proſecution, and thereupon the ſhip was ſtaid. After judgment for the plaintif 
in C. B. Error was brought in B. R. where all the matters argued in C. B. were argued agit 
jc veral umesin B. R. And 1ſt, That all this being done on the behalf of the company, the a 
e'gh to have been brought againſt the company, and not againſt the defendants, their ſervants 
But this was over-ruled by both Courts. For iſt, This 17 not like the Cafe in Godb. 385. - where 
one ſued in the Admiralty for another by warrant of attorney of his agent: for here it 1s not found 
that they have any warrant of attorney, and they may do it of their own heads. But adly, lis 
was by warrant of attorney of the company, yet this will not excuſe the matter ; becauſe a warn 
of attorney, though of the king himſelf, will not excuſe the doing an illegal act; for though tit 
3 2 are tteſpaſſort, ſo are the perſons alſo wha do the 28.4 Mod. 176, w 
182. 8. a | | | | ; | | 


— [42- If a man of Frizeland ſues an Engliſhman in Frizelou 
Fol. 53% before the governor there, and there recovers againſt him a ca" 
STO) tain ſum; upon which the Engl ſhman not having ſufficient to ſe 
Trin. 221 letters miffive into England, omnes magiſtratus infra regnu# 
R. Anghi@ rogans, to make execution of the 10 . The 
Eaf: of Ju- Fudge of the Admiralty may execute this judgment by impriſonmen 
dev. G- of the party, and he ſhall not be delivered by the comme 
was 70 3 lau 
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law; for this is by the law of nations, that the juſtice of one gory; which 
nation ſhould be aiding to the juſtice of another nation, and for 3," 
one to execute the judgment of the other; and the law of made at Me. 
England takes notice of this law, and the Judge of the Ad- {age in 
miralty is the proper magiſtrate for this purpoſe; for he only * 
hath the execution of the civil law within the realm. Paſch. chandizes 

5 Jac, B. R. Vier Caſe, reſolved upon an Habeas Corpus, % a ſhip 


N there. and 
and remained, } carry them 


: | : to anot/ier 

Place; on a libel in the Admiralty there it was ſuggeſted for a prohibition, that the contract was 
made upon the land, to which it was anſwered, that though it was ſo made, yet upon the ſuit in 
the Aduaralty / Spain ſentence was given, and the ſuit here is only to have execution ol the ſentence 
here, and in ſuch cate no prohibition lies; and to this the Court inchued ; but then it was ſaid, 
that the ſentence in the principal cafe here in Roll was not peremptory and tinal to pay any thing for 
non- performance, but was :n/erlocutory only, that he ſhall receive and br:ng the goods according 
to the agreement, but here the ſuit 's for damages for not receiving and carrying tor which action 
on the caſe lies; whereupon it was ruled, that the plaintiff declare upon the ſuggeſtion, fo that 
upon the „ matter may come judicially in queſtion-— Sid. 418. pl. 1. S. C that hrs was 
on a > ms in the Alcade, which is the Admiralty at Malaga, and a prohibition was granted for 
the ſame reaſon, and alſo, for that the Alcade is not as Admuralty here; and on another motion 
afterwards for a conſultation, the ſame was not granted for the fame reaſons. — Vent. 32. S. C. 
and becauſe the ſentence was not complete, but only an award that the merchandizes ſhould be 
received; a prohibition was granted. ; | 

Upon a judgment given in the Court of Admiralty they may ſue out an execution thereof in foreign 
parts, as in France &c. Per Dr. Steward, who at the deſire of the Court of C. B. delivered his 
opinion there. Godb. 260. pl. 359, Mich. 10 Jac. in the Caſe of Greenway v. Barker. 


ig. If a merchant of Holland brings treſpaſs againſt J. S. 
for a ſhip laden with merchandizes, & guia non liguet que bona 
fucrunt in navi predifta, quando de partibus Hollandiæ verſus 
regnum 1/lud iter ſuum cepit, mandatum eſt comiti Hollandiæ, quod 
per probos & legales homines & mercatores terre ſuæ, ubi præ- 
dictus guerens 7 in mari poſuit inquirat diligenter que mercimo- 
nia carrucata fuerunt &c. & inguiſitionem aperte & fideuter face 
tam 2 domino regi, &c. 22 Ed. 1. Liber Parliamento- 
rum 5. b. 
14. 7050 before the Mayor of Hull as admiral there ag 
an adminiſtrator for 51. for ſmith's work done for the inteſtate, 
in mending a fhip for him, and ſaid, that he arreſted the ſhip 
within the admiral of England's juriſdiction. The defendant 
pleaded fully adminiflered, A prohibition was prayed, Iſt, Be- 
cauſe it is not ſhewn that the ſhip was arreſted within the 
juriſdiction of the Mayor of Hull. 2dly, Becauſe action on 
the caſe lies at common law for this debt. Zdly, Becauſe the 
plea of fully adminiftered is triable only at common law; and for 
theſe reaſons a prohibition was granted. Litt. Rep. 166. 
Mich. 4 Car. C. B. Aſhton's Caſe. : | 
15. a motion for a prohibition to a ſuit in the Admi- [ 514 ] 
ralty for mariner: wages, it was agreed, that if a hip does not | 87. 
return, but periſhes by tempeſt, enemies, fire &c. the mariners Rlackwell 
loſe their w es, for otherwiſe * would not endeavour nor v. Clarke, 


hazard their lives to preſerve the ſhip, Sid. 179. pl. 14. Hill, — 
15 & 16 Car. 2. B. R. Anon. — it 
wasro 


on a ſpecialty made on land, aud the tuſtom of merchants is, that unleſs the ſhip ccmp:3 homg 
a0 Wages 1 4— to them, and donſequentiy not to the t executors or adminiſtrators, and this 
243 A 
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ples was difallowed in the Admiralty, and fo it is ſuggeſted, the Court granted a prohibition 
notwithitanding ſentence and appeal, it being contrary to a verdict at law and not on due 
proofs, but contrary to the plea pleaded. 

A prohibitton {hall not go to the Admiralty to ſtay a ſuit there for mayiner's wages, though the 
contract were upon the land. Firit, it is more convenient for them to ſue there, becauſe they may 
all join. Again, according to their law, if the ſhip periſh by the mariner's default, they are to 
loſe their wages; therefore in this ſpecial caſe the ſuit ſhall be ſutſered to proceed there. Vent. 
246. Irin. 23. Car. 2. B. R. Anon. 


16. A part owner of a ſhip ſued the other owners for his ſhare 
of the freight of the ſhip which had finiſhed a voyage; but te 
ether owners did ſet her out, and the plaintiff would net join with 
the reſt on ſetting her out, or in the charge thereof; where- 
upon the other owners complained thereupon in the Admi— 
ralty, and by order there the other owners gave ſecurity that 
if the ſhip periſhed in the voyage, to make good to the plain- 
tiff his ſhare; and if ſhe returned, to reſtore his ſhare, or to 
that effect; and in ſuch caſe by the law-marine and courle of 
the Admiralty, the plaintiff was to have no ſhare of the freight, 
It was referred to Sir Lionel Jenkins to certify the courſe of 
the Admiralty, who certified accordingly ; and that it was ſo 
in all places, and otherwiſe there could be no navigation ; 
whereupon now the 13th of July the plaintiff was diſmiſſed. 
2 Chan. Caſes. 36. Trin. 32 Car. 2. Anon. 

N 17. The mayor part of the part owners of a ſhip agreed to fend 
S. P. does her à vcyage, but the others diſagreeing, the major part ac- 
not appear. cording to the common uſage ſuggeſt this in the Admiralty 
8 Court, and then (as uſual) they order certain perſons to appraiſe 
v. Perry the ſhip, and then the major part enter into a recognizance jzintly 
S.C.&S.P. and ſeverally to the others in a ſum proportionable to their ſhare: 
anc 2 P19 againſt all adventures; afterwards B. one of the diſagreeing 
granted. partners, took out a ſci, fa, againſt K. upon the recoghi- 
zance, and ſentence was had againſt him in the Admiralty 
Court, K. moved for a prohibition, for that the Admiralty 
had no juriſdiction in this caſe, and ſo all was done coram 
non judice; and the whole Court held that the Admiralty 
bad no conuſance of this matter, and thereupon 2 prohibition 
- 3 granted. Carth, 26. Paſch. 1 W. & MI. in B. R. Knight 

v. Berry. | 
Carth. 1686. 18. In caſe of mariners wages the Admiralty has juriſdiction. 
—— They may ſell the ſhip, and the fails and tackle are part of it, 
granted on and remain part when they are on ſhore, and they may pro- 
amending ceed againſt them; but if property be pleaded they muſt and will 
— allow it, if it be pleaded otherwiſe a prohibition will be grant- 
azadinga ed, per Holt Ch. J. whereupon the ſuggeſtion was altered, 
rctulat of and an offer alledged of a plea claiming property, and that 
— the plea was refuſed, and then a prohibition was granted, 
a3ds 2 note, Show. 177. 179. Mich. 2 W. & M. Edmondſon v. Walker. 


that their 
courſe is not to receive a plea without bringing the ſails into Court, viz, into the cuſtody of 
the othcer ; and thed they will admit a claim and contcit of property. 


12 Mod, 19. The mate ſued the maſter for his wages in the Admiralty, 


.G my 08 ; 
7 and Mr. Raymond moved for a prohibition, becauſe the mes 
1 | Rkimict 


Court of Admiralty; 


himſelf could not ſue there, and the mate was not in nature 
ot a mariner, but was to ſucceed the maſter if he died in the 
voyage. Denied per Holt Ch, J. for the maſter contracts 
with the owner, but the mate contracts with the maſter for 
his wages, as the reſt of the mariners do. 1 Salk. 33. pl. 5. 
Trin. 12 W. 3. B. R. Baily v. Grant; 


* 


$514 


S. C. per 
Cur. it 
ought to go 
in the caſe 


| 5159 
of a maſter, 
but other- 
wiſe in caſe 
of marine rs, 


and the mate being a mean between both it was doubted, but the Court inclined to conſider him 
23 a mariner, becauſe he is hired by the maſter as other marines are; but the maſter is put in b 
the owners. And after, upon conference with C. B. where a like caſe was under conſideration, it 


was ruled that no prohibition ſhould go. 
ingly. 


20. By the courſe df the Admiralty they deeree, that where 
there are ſeveral owners of a ſhip, uy ry are for freigbiing 
and ſome againſt it, that the majority ſhall preva l, giving the 
ethers caution for their reſpettive parts againſt all riſques, which 
was done in the preſent caſe, and the ſhip being loſt, they 
libelled for the caution and had a ſentence; and upon a mo- 
tion for a prohibition, ſuggeſting, that this caution was given 
at land, and that all matters of property are to be ordered 
by the common law; the Court ſeemed ſtrong that they had 
ſuch a power, and conſequently have juriſdiction over the 
caution as incident, yet it being a matter of conſequence, and 
never yet determined, they granted a prohibition. and di- 
rected them to declare upon their ſuggeſtion. 6 Mod, 162. 
Paſch. 3 Ann. B. R. More v. Rowbotham. 


(B. 2) Court of Admiralty. Of what they may 
hold Plea in reſpect of the Things. Incidents 


and Conſequences. 


I, ONE Butler, and others, pon the ſea near the coaft of 
Suffelk robbed the queen's ſubjetts, and brotght the goods 
into Norfolk, where they were apprehended. At the Norfolk 
he s8 Wray Ch. J. and Periam J. were of opinion, that be- 
cauſe the common law did not take notice of the original 
otfence, (viz.) of the piracy, therefore the bringing thoſe 
goods to the land which they had taken by piracy oti the ſea, 
did not make the ſame . at the common law, and 
thereupon they were committed to the vice-admital of thoſe 
counties; 13 Rep. 53. cites 28 Eliz. Butler's Caſe, 


Lord Raym. Rep. 632. 8. C. ruled accords 


2, One who had letters of marque &c. in the Dutch war, feat Sid. 367. 
an Oftender at ſea, inſtead of a l utch ſhip, and brought her 6 I 
imo port, and libelled againſt her to have her condemned as Smich, S. C. 


4 prize, but ſentence there that ſhe was not a pr 
the Otender libelled againſt the captor for damages for the hurt the 
ſhip received in the port. A prohibition was moved for, 
the ſuit was for damages done in 


!2e; Whereupon but not ex- 

actly S. P. 

b ( —=2 Keb. 
ecauſe 360. pl. 4. 


the port, for which action Turner 
v. Neats, 


lies at common law; but it was denied, becauſe the original e, 
caiſſe being g taking at ſea, and the carry ing into the port in ibid. 364. 


224 order 


8 -— \ 


n 


r 


: 
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p!.16.5.C. order to have her condemned as a prize but a conſequent 

per Cur, thereof, not only the original, but the conſequents alſo ſhall be 

the rule tor tried there, 1 Lev, 243. Trin. 20 Car. 2. B. R. Turner v. 

prohibition Neale, 

was diſ- 

charged. 

Vent. 173. 3. God wah taken by pirates as the libel ſuppoſed, and con- 
a 


— So demued in Scotland; but it appeared that they were contraband 


s. C was Z99ds, going to the Dutch in the war between the Dutch and 
an ation Engliſh, and taken by a Scotch man of war. The goods were 
=_ after wards brought into England and fold, and a ſuit was for 
[ gi6 J them in the Aimralty here after the ſale. The Court agreed 
2.cap. 3. that this is not within the ſtatute [13 R. 2. or H. 4.] for the 
and 2 3 original cauſe being of piracy belonged to the Admiralty, and 
{5% the condemnation in the Admiralty of Scotland alters not the 
plaintiff in Caſe as to the juriſdiction of the Court, but was pleadable in 
the Admi- the Admiralty in England. But neither this nor the ſale at 
_— u. land will alter the juriſdiction, the original matter being 
pretending Piracy, which all comes in queſtion again, and the ſale at 
fre was land is a matter conſequential on the piracy, and depending on it. 
ties. Ihete- 2 Lev. 25. Trin, 23 Car. 2. B. R. Ridley v. Egglesfield. 


tice, where- 
as the plain- 
tiff bought her infra corpus comitatus. The defendant pleaded not guilty to the action, and upon 
the trial wou!d not examine any witneſſes, but prayed the opinion of the Court, who ſaid there 
was good cauie upon the libel (which now they muſt take to be true) in the firſt inſtance for the 
Aamiralty to proceed. 2 Saund, 259, 260. S. C. held, that the defendants were not 
within the penalty or meaning of the ſaid ſtatutes; and denied. Hob. 78. and 113. Bingley's Calc, 
2 Kcb. 828. pl. 48. Radley v. Whi:well, S. C. & S. P. agreed. | 


4. A libel was for a Hip taken by pirates and carried to Tunis, 
and there fold, A prohibition was prayed, for that te Hip 
vas feld at land, and fo that Court had no juriſdiction, Per 
Cur. in regard it was taken by pirates it is originally within 
the Admiral's juriſdiction, and ſo contiuues, notwithitand- 
ing the ſale 2 at land; otherwiſe where a ſhip is 
taken by enemies, for that alters the property. But becaule 20 
mention was made in the libel that the ſhip was taken ſuper altum 
mare, and though there was very much contained therein to 
imply it, yet the Court held that to be 1 neceſſary to 
ſupport their juriſdiction. 1 Vent. 308. Paſch. 29 Car, 2. 
B. R. Ridley v. Egglesfield, | | 

:2 Nod. 5. JV herever they have not original juriſdiftion of the cauſe, 
24 * though there ariſes a queſtion in it that is proper for their conuſance, 
Per Holt = that alters not, nor takes away the power of the common 
Ch. J. aw; but if they have juriſdiction of the original, though a 
queſtion ariſes Proper for the common law, yet they thall 
try that; and after ſentence, if it appear that the matter con- 


tained in the libel is triable at law, we will grant a prohibi- 
tion; per Holt Ch. J. Comb. 462, 463. M 
B. R. in Caſe of Tremoulin v. Sands. 
6Mod.238, 6. W. built a ſhip and launched her, and after upon a treaty 
S. C. men- with B. for the ſhip, but before any bill of ſale executed, B. hires 
O. and other ſeamen to launch and rig the ſhip, and to go a voya ; 
propogye 


ich. 9 W. Zo 


tions 1t as 
2 contract 


2 


. 


Court of Admiralty, 


propoſed with him, and ſends them abeard, and W. permitted 
them to come aboard, and there they continued 4 months fitting 


the ſhip out to ſea, but ſome difference ariſing between W. and 


B. the treaty broke of, and the ſeamen were diſmiſſed. who li- 
belled againſt the ſhip for their wages. The detendant ſug- 
geſted for a prohibition, that the work was done infra corpus 
com. &c, and that the ſhip did not proceed in her voyage, 
but the prohibition was denied; for W. the builder, by per- 
mitting the ſeamen to be put on board, conſents to the charge 


upon the ſhip, and by his own act makes it liable to the 


wages; and there is no reaſon to conſider the builder; for 
when he truſts the contractor ſo far as to let the feamen go 
aboard, there is no reaſon to help him. 2 Lord Raym. Rep. 
1044. Mich. 3 Ann. Wells v. Oſman, | 


(C) Admiral Law. 


1. IF the owner of a ſhip viduals it, and furniſbes it to ſea 

with letters of repriſal, and the maſter and mariners, 
when they are at ſea, commit piracy upon a friend of the king, 
without the notice or aſſent of the owner, yet by this the ewner 
Hall loſe bis ſhip by the admiral law, and our law ought to 
take notice thereof, Trin. * 3 Jac. B. R. per Popham. Trin. 
12 Jac, B. per Winch, ſaid that he had known it to be fo 
allowed + Hill. 13 Jac. B. R. 21 Jac. held by Coke in the 


Lower Houſe of Parliament.] 
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The caſe 
was, the 
owner of 

a ſhip in- 
the time 
of queen 
Eliz. fur- 
niſhed it 

to ſea, witk 
letters of 
marque to 
take the 
goods of the 


pl. 1. 


Spaniards, the queen's enemies. The marines and ſoldiers, without his directions, took a French 
ſhip and the goods in it, the Frenchmen being in peace with the queen. The point was, if the 
owner of the ſhip ſhould anſwer for thoſe goods? It was ſaid by Popham Ch. J. that where the 
maſter ſends his ſervant to do an unlawful act, there the maſter ſhall anſwer for the ſervant, not 
where he ſends his ſervant to do an lawful act, as here, the taking of the goods of the queen's 
enemies; there, although he miſtakes and takes the goods of the queen's friends, the maſter hall 
not an{wer fer the goods. Quæte, for that the civil Jaw is, that the maker ſhall aniwez 
mall publick caſes, Mo. 776. pl. 1076, 1 Jac. Waltham v. Mulgar. 


2. If the maſter of the ſhip pawns the ſhip ſuper altum mare, Hob. 11, 
{{cilicet hipothecando for tackling and viduals, without the aſ- 2 


ſent of the owner, yet this ſhall bind the owner by the admi- Caſe S. C. 


ral law; for this is allowed for the neceſſity, and our law ought — 


to take notice thereof, Tr, 12 Jac, B. between Barnard and & C. +. 
Bridgman, per Curiam, Hobart's Reports 17, the ſame Cale; ed accord- 
but it was there reſolved, that it had been otherwiſe if the 3 


maſter had pawned it for his own debts.] Eppan 
tion (A) 

2 Sid. 161. Trin. 1639. Watſon v. Warner, upon a charter- party between the 
maſter and another concerning freight, a libel was exhibited in the Admiralty, but it was inſiſted 
tor a prohibition, that though the ſkip ſhould be liable for things bought by the maſter neceſſary 
for the ſhip, as ropes, fails &c. yet it ſhould not be liable for things collateral, as a covenant for 
lading. Newdigate J. ſaid, that by the rules of the Admiraltythey may attach not only the ſhip, 
but the perſon allo, as it had been lately agteed ; but that to do ſoin the principal caſe would be 
perilous, if the maſter, who is not owner, but receives wages of him, ſhall make the owner liable 
to his charges upon the ſhip; and there fore ordered a ſuggeſlion to be put in that the other might 


or acmur.—zec tit, Hypothecauon. 
(3. If 


617 Court of Adinicalty; 
Molloy, lib. [ 3- If an infant, being a ma/ter of a /hip at St. Chriflopher't; 


A ＋ c: beyond ſea, by contract with another, undertakes to carry certain 
oy goods from St, Chriſtopher's to England, and there to deliver them, 


| but does not afterwards deliver them according to the agreement, 
but waſtes and conſumes them, he may be ſued for the goods in 
the Court of Admiralty, though he be an infant, for this 
ſuit is but in nature of a detinue, or trover and converſion at 
the common law. Paſch. 11 Car. B. R. between Furnes and 
—_ per Curiam, a Prohibition denied for the Cauſe afore- 
aid, 
_ 78. 85 If a man commits piracy upon the ſubjet5 of another king, 
7 . who is in league with us, and brings the goods into England, and 
Cro. E. ſells them here in a market overt, though by the admiral law 
955. pl. 25. this ſale ſhall not bind, but that the owner may retake them, 
El. G B. yet by the common law this ſale ſhall bind him, and the law 
Anon. The of the Admiralty ought to take notice of this. Mich. 13 Jac. 
_ taken B. in Sir Richard Hinrichs Cafe, per Curiam, and there ſaid 
fold az per Warburton, that this was the Caſe of the Merchants of 
land to the Barnſtaple ruled.) 
maſter of | 5. | 
the ſhip, who was not preſent at the taking. All the Court reſolved, that a ſuit in the Admiralty 
[ 51 8 ] well hes; for when the goods are tortiouſſy taken on the ſca by piracy, it gains not 
any property in them againſt the owner; and being ſold on the land, unleſs in a 


market overt, does not alter the property agaiuſt the owner finding them in his poſſeſſion is ſut-. 


ficient ; for though the Admiralty has no authority to medale with things u on the land, yet when the 
eriginal cauſe ar ſes on the ſea, and other matters happen on the land depending on the or1ginal cauſs, 
Noſe matters, thoug* done upon the land, ſhall be tried in the Admiral Court; and this fale, though 
made in a market overt, being void becauſc it was made to the owner of the ſhip, and party to 
the charge thereof, and fo to be intended party to the tort, a conſultation was awarded. 
2 Saund 260. Mich. 22 Car. 2. in Caſe of Radley v. Egglesficld, the Court denied the Caſe of 
Lingley in Hob, 78. and ſaid, that where a ſpoliation upon the ſea is the original foundation of 
the ſuit in the Admiralty, the Admiralty ſhall proceed to try and determine it notwithſtanding any 
other claims propeny by ſale made upon the land after ſuch ſpoliation ſuppoſed to be made. 

Vent. 308. Paſch. 29 Car. 2. B. R. Anon. S. P. of a ſhip taken by pirates and fold at 
Tunis held accordingly, but that otherwiſe it is where a ſhip is taken ® by enemies, for that alters 
the property, and that ſo was the opinion of Lord Hale in Egglesficld's Cafe, contrary to Lord 
Hobart in the Spaniſh Ambaſſador's Caſe, 78. and cited Cro. E. 685, But afterwards it was 
obſerved upon the libel, that no mention was made that the ſhip was taken ſuper altum mare, 
and though very much was contained therein to imply it, yet the Court held it to be abſolut-ly 
neceſſary to ſupport their juriſdiction, | 


* 2 Brownl. 11 Mich. 8 Jac. B. R. Wefton's Caſe, S. P. and a prohibition granted, and cites 
7 E. 4. 14. Fitzh. Barre, pl. go. cues S. C. that in ſuch caſc the captor ſhall have the 
ſip, and not the king, nor the admiral, nor the party whoſe property it was before, becauſe he 
came not freſhly the ſame day that it was taken from him, before ſun - ſet, and claimed it. 


5. The civil law is, that if two ſhips meet at ſea together, 
although they do not go forth as conforts, and the one ſhip in the 
preſence of the other takes a ſhip with goods in it, the other ſhip 
/hall have the moiety, or one half of the ſhip and goods taken; 
for although it did not take the ſhip, yet the preſence thereof 
there at the time of the taking was a terror to the other ſhip 
which was taken, fine quo, the other ſhip could not be ſo 
ealily taken, 2 Le 182. pl. 224. 32 Eliz. C. B. Somers v- 
Buckley, | | 

6. The King 775 England being in amity with th: King «of 
Spain, and the Heliatiders &c. and there being an enmity 3 
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Court of Admiralty. 


eboſe of Holland and the Spaniards, one of Holland, upon the hgh 
eas in aperto prelio took the goods of a ſubject of Spain, and brought 
them inte England infra corpus comitatus, and for that the goods 
were in ſolo amici, the Spaniard libelled for them in the Ad- 
miral Court; but it was refolved per tot. Cur. B. R. upon 
conference, that the Spaniard had Joſt the property of the 
goods for ever, and had no remedy for them in England ; for 
he that will ſue for goods robbed at ſea, ought by law to 
prove two things: lit, That the ſovereign of the plaintiff 
was, at the time of the taking, in amity with the King of 
England. 2dly, That he that took the goods was, at the 
time of the taking, in amity with the ſovereign of him whoſe 
goods were taken; for every enemy may lawfully take of 
another, and therefore the Dutchman could not he guilty of 
any deprivation or robbery, but of a lawful taking; and it 
was refolved further, that the goods ſo taken being within 
this realm infra corpus comitatus in ſolo amici, if the Spa- 
niard ſue for them civiliter in the Court of Admiralty, that 
a prohibition ſhould be granted, and that it ſhould be de- 
termined by the laws 1 ſtatutes of England, and not by the 
civil law. 4 Inſt. 154. cap. 26 cites Trin. wo 2 

7. An Engliſh hip is taken by an enemy, and is afterwards 
retaꝶen by an 2 the owner of the ſhip cannot ſue for 
it in the Admiralty, becauſe the ſhip was gained by battle of 
an enemy, and neither the king, nor the admiral, nor the 
parties to whom the property was before ſhall have that. 
2 Brownl. 11 Mich. 8 Jac. Weſton's Caſe, 

8. If any injury, robbery, felony, or other offence be done upon 
the high ſeas, lex terræ extends not to it, therefore the admi- 
ral has conuſance thereof, and may proceed, according to the 
marine law, by impriſonment of the body, and other pro- 
— as have been allowed by the Iaws of the realm, 
2 inſt, 51, 

9. If a ip be taken by letters of mart, and be not brought 
infra prejidia of that king by whoſe ſubjecti it was taken, it is no 
lowful prize, and the property not altered, and therefore a 
fale made thereof is void ; agreed per Cur. abſente Reeve ]. 
Mar. 110, 111. pl. 188. Trin. 17 Car. 

10. Though a ſhip coming from a foreign kingdom be in a caſe 
of inevitable danger, and the tackle damaged and broken, and 
no probability of ſaving any part of it, partly in reſpect of the 
tempeſt, and partly in teſpect of the barbarity of the inhabit- 
ants, who catry away every thing caſt upon the ſhore, yet 
in ſuch caſe the maſter without the owners cannot fell the ſhip 3 
per Lord Ch. B. Hale, after ſeveral arguments before him. 
_ 453. pl. 20. Paſch. 22 Car. 2. Tremenhere v. Tre- 

ilian. 

11. If a mariner or ſhip-carpenter runs away he loſes his wages 
due; per Twiſden, which Hale granted, Mod. 93. pl. 2. 
Paſch. 24 Car. 2. B. R. Anon. 


12. Sentences 
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519 Court of Admiralty, 

8 12. Sentences in Courts of Admiralty ought to bind gene- 
— rally according to jus gentium; per Cur. Skin. 59. Mich. 34 
iy. — 2 Car. 2. B. R. in Caſe of Hughes and Cornelius. 

Show. 232. I 3 | b: | 

pl. 228. S. C. and per Cur. It is but agreeable with the law of nations, that we ſhould take 
notice and approve of the laws of the countries in fuch parniculars ; and if you are aggrieved you 
muſt apply to the king and council as being a matter of government, and he will recommend it 
to his liege ambaſſador it he ſecs cauſe; and if not remedied, he may grant letters of mart and 
repriſal; and this caſe was reſolved by all the Court upon folemn debate. This being of an 
Engliſh ſhip taken by the French, and as a Dutch ſhip in time of war between the Dutch 


and French ; ard Judgment for the defendan's, who had had a ſentence for the ſhip and goods 
in the Admiralty Court in France. S. C. cited Show. 143. 


13. Piracy committed by the ſubjects of the French king, or ef 
any other prince or republick, in amity with the crown of Eng- 
land upon the Britiſh ſeas, are puniſhable properly by the 
crown of England only, for the kings of the ſame have iſtud 
regimen & dominium excluſive of the Kings of France, and 
all ue princes and ſtates whatſoever, Molloy 60, 61. cap. 
4. ſ. 11. | | 

14. Prize or no prize, is a matter not triable at common 


law, but altogether appropriated to the juriſdiction of the 


Admiralty. Comb. 474. Hill. 10 W. 3. In the Exchequer. 
Brown v. Franklyn. 3 

15. The defendant was in execution in the priſon of the 
Admiralty, upon a ſentence given againſt him in that Court, 
and an hab. corp. iſſued to remove him from thence, to anſwer 
an action in B. R. and upon the return it was moved, that 
he miglit be committed to the marſhal. For he was not 
chargeable in the Admiralty priſon, and there ought not to 
be a failure of juſtice, But Holt Ch. J. ſaid, that this was 
new ; that though the Admiralty proceedings were by the 
civil law, yet they were ſupported by the cuſtom of the 
realm, and this Court muſt not elude their proceſs ; beſides, 
there was no action depending in B. R. And the defendant 
— remanded. 1 Salk. 351. Trin. x Ann. B. R. Keache's 

e. 


Fol, 21. (D) How they may proceed there. 


Codb. 199, [l. IF 2 libel be in the Court of Admiralty touching goods fup- 

N poſed to come to the defendant by depredation, and the de- 
pl. 332. Fendant obliges himſelf, his goods and bis heirs, to anſwer the 
Mich. 20 ad ion, and after the defendant does not obey the Court, there 
l * ] they may take bis body, for every Court hath his ſeveral courſe 
Gregs of proceedings, and this is the uſage there. Mich. 10 Jac. 
v. Baker, B. dubitatur, ] | 
S. C. argued 
and civilians at the requeſt ofthe Court delivered their opinions, and Coke Ch. J. agreed that the 
Admiralty might take the body in execution, which are for the moſt part the maſters of the 
ſhips and merchants, who are tranſcuntes, and therefore if hay ſhould not arreſt their bodies, 
they might perhaps many times loſe the benefit of their ſuits ; but he ſaid, that they could not 
in any caſe take forth execution upon lands; but the principal cafe was adj Br. 
Admiral Kc. pl. 1. eitcs 19 H. 6, 7. See §. C. ſup. ab (A. 2). 3 

| | [2, S- 
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2. So in the ſaid caſe, if the defendant ſound F a and The Court 
de 


A 0 . ' f Admiral- 
after ſentence paſſed for the plaintiff, the bodies of the fide juſſores, ty . Kore 


by the law of the Admiralty, may be taken in execution; for this ing by the 
is the uſage there. Hill. 10 Jac, between Legiere and Green- civil law 
way, plaintiffs, and Baker, defendant, and prohibition de- —— 
nied. ] | | and there- 

a fore cannot 
take any ſuch recognizance as 2 Court of Record may do; and for taking recognizances againſt 
the laws of the realm, we find that prohibitions have been grauted, as by law they ought. 4 Init. 
135. cap. 22. But per Holt Ch. I the Court of Admiralty may take ſtipulations for bail, 
and proceed on them; and it was conſtantly allowed, though 4 Inſt. 135. is of. another opinion. 
2 Ld. Raym. 1286. Paſch. 6 Ann. | NE LES 


3. 15 KR. 2, cap. 3. /. 1. Item, at the great and grievous 
complaint of all the commons made to our lord the king in this pre- 
ſent parliament, for that the admirals and their deputies do in- 
creach to them divers juriſdictions, franchiſes, and many other 
profits pertaining to our lora the king, and to other lords, cities, 
ana boroughs, beſides thoſe they were wont or ought to have of right, 
to the great oppr:ſfi. n and impoveriſhment of all the commons of the 
land, and hinderance and loſs of the king's profits, and of many 
other lords, cities, and boroughs through the realm, 

4. S. 2. It is declared, ordained, and eſtabliſhed, that of all Treſpaſs of 
manner of contracts, pleas, and quart els, and of all other things taking five 
done riſing within the bodies of counties, as well by land as by — 
water, and alſo * wreck of the ſea, the Admirals Court ſhall have ſheep. 
no manner cog ni xance, power, nor juriſaictian; but all ſuch Moy 
manner of contra.?s, pleas, and quarrels, and all ether things = — 
riſing within the bodies of counties, as well by land as by water, year the 
as afore, and alſo wreck of the ſea ſhall be tried, determined, diſ- mo 
25 and remedied by the laws of the land, and not before, nor * 


2 22 : | plaint of 
by the admiral, ner his licutenant in any wiſe. treſpaſs in 
! the Court 
of Admiralty before W. T. ſteward of R. Earl of H. againſt the plaintiff, of treſpaſs done p 
the ſea, and had citation to cite the plaintiff to appear before the ſteward ſuch a day, directed to 
the defendant to ſerve the citation; and at? the day the now plaintiff made default, and that by the 


uſage of the Court he ſhall be amerced for {ach detault by diſcretion of the tteward to the uſe of the 


* by which he was amerced at 20 marks, wherefore this defendant was commanded to 


"7 it of his goods for the ſaid ſum; by which he, the day, year, and place in the declaration, 
800 


the goods in execution for the ſaid fum ; judgment ſi actio: per Forteſcue ; he ſhall not med- 

dle upon the land, but upon the fea, Per Newton; the ftatute reſtrains him that he ſhall not 
hold plea of a thing ariſing within the body of the county; but it does not reſtrain him to make 
execution upon the land, and they may take his body in execution upon the land. And the ſame law of 
his goods, and ſo was the opinion of all the Court. And at this day they ſerve their tations upon 
the land. Br. Admirals &c. pl. 1. cites 19 H. 6, 5,5, C. cited 13 Rep. 52. pl. 21. Irin. 
7 Jac. in the Caſe of the Admiralty, and reſolved there that the ſtatutes of R. 2 and H. are to 
e intended of a power to hold plea, and not ofa power to award execution, viz. de juriſdictione 
tenendi placita ; not de juriſdictione exequendi; Þr notwithſtanding the ſaid ſtatutes. the Judge 
of the Admiralty may do excution within the body of the county, —S. C. cited Cro. E. 685. 
per Cur. in pl. 20. 8. C. cited 2 Brownl. 26 Trin. g. Jac. in Caſe of the Admiral Court: 

S. C. cited 2 Inſt. 35. N oo 

* Where it provided by this ſtatute that the Admiral's Court ſhall not have juriſdiction or 
conuſance of wreck of the ſea, yet he ſhall have conuſance of flotzam jetſam & lagan ; for wreck 
of ſea is when the goods are caſſ by ſea upon the land, and fo infra corpus comitatus, whereof the 
common law takes cognizance ; but the othet three are all upon the ſea, and therefore of them 
the admiral has juriſdiftion; per Cur 5 Rep. 106. b. in Sir H Conflable's Caſc cites Bratt. 
1 f. * 120, —8. P. admitted as to Hotſam, leren and Legan, Raym. 96. Hill. 17 


5. S. ». 
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521 Coutt of Admiralty; 
5. 8. 3. Nevertheleſs, of the death of a man, and of a maim 


done in great ſhips, being and hovering in the main ſtream of great 
OW: 122- rivers, only beneath the * bridge of the ſame rivers nigh to the ſea, 
N and in no other places of the ſame rivers, the admirals ſhall have 
Caſe of Ccognizance, ard alſo to arreſt ſhips in the great flotes for the great 
Leigh v. woyages of the king and of the realm; ſaving always ta the king 


Buriergh . 
—4 all manner of for feitures and profits thereof coming. 


the tranſ- | i > 
Jator ot this ſtatute miſtook bridges for paiats, that is to ſay, the land's end. 
Abridgment, tit. Admiralty calls it Ports. 


6. S. 4. And he fhall have alſo juriſdiftion upon the ſaid fiter, 
during the ſaid voyages only, ſaving always to the loras, cities, 
and boroughs, their liberti-s and franchiſes, 


7. 13 K. 2. cap. 5. /. 1. Item, foraſmuch as a great and 
c:mmeon clamour and complaint hath been oftentimes mads before this 
tine, and yet is, for that the admirals and their deputies hold their 
Mens within divers places of this realm, as well within franchiſe 
as without, accroaching to them greater authority than belongeth t9 
their office, in prejudice of our lord the king, and the common law 
of the realm, and in diminiſhing of divers franchiſes, and in de- 
flruttion and impoverifhing of the common people. 

182 8. S. 2. It is accorded and aſſented, that the admirals and their 
— 3 deputies ſhall not medale from henceforth of any thing done within 
fata e the the realm, but only of a thing done upon the ſea, as it hath been uſed 


aamiral is in the time of the Neble Prince King Edward, grandfather of our 


eb. g. lord the kirg that now is, 


dung with 
any . within the body of the county as all havens are, and therefore havens arc not within 
the Admiralty, but all the land upon which the ſea-water flows and reflows is within the uriſ- 
diction of the admiral. Mo. 122. in pl. 265. Paſch. 25 Eliz. All rivers and havens are 
within the county. 4 Inſt. 127. &c. cap. 22,—— All the ports and hivens within England are 
infra corpus comitatus; per Coke Ch. J. and vouched 23 H. 6. and 30 H. 6. Holland's Caſe, 
who was Earl of Exeter and Admiral of England, and becauſe he held plea in the Court of Ad- 
miralty of a thing done infra portum de Hull, Damages were recovered againſt him of 2000 l. 


Godb. 261. 
It is no part of the ſea where one may ſce what is done of the one part of the water and of the 


ether ; 25 to ſee from one land to the other. 4 Inſt. 140. cap. 22 cites 8 E. 2. tit, Corone. 399. 


Ifan err-- 9. 8 Eliz. cap, 5. Every judgment and ſentence difinitive 

neous ſen- given in any civil and marine cauſe, upon appeal to the queen in 
— the Court of Chancery, by commi ſſioners or delegates nominated by 

given in the ; 

Admiralty her majeſty, ſhall be final, 

no wnt of 

error lies, but an appeal before the delegates, 25 appears by the Statute 8 Eliz. cap. 5. 4 Inſt 
135. cap. 22. ä 


10. The proceedings in the Court of the Admiralty are ae- 
cording to the courſe of the civil law, and therefore the Court is 
not of record, and by conſequence cannot aſſeſs any fine in ſuch 
eaſe, as Judges of a Court of Record may do. 12 Rep. 104. 

| Hill. 2 Jac. Tomlinſon y. Philips. | 
oy. 131. 11, E. was committed on an indittment of piracy, and S. afſifled 
— Fi him with ropes, and other engines, te make his eſcape, where- 
& 12 W.z. upon the Judge of the Admiralty committed S. to ye _ 
alfea, 


Cay's 


Court of Admiralty, 2521 
fhalſea, Upon a habeas corpus out of B. R. and the cauſe cap. 7. f. 9 
returned as before, the whole Court held, that though all the — — 
fact done by S. was upon the land, and within the body of f. g. ar 
the county, yet becauſe it depends on the piracy committed by tit. Pirates 
E. with which the temporal Judges haye nothing to do, he TI —_— 
was remanded ; for he is quaſi an acceſſory to the fixit piracy, 
and determinable by the admiral ; as if ſentence is given in the 
Admiralty for a marine cauſe, the execution of this ſentence, 
either by the body, or by the goods of the pirty condemned, ex- L 522 1 
tends throughout the realm of England for the Court of the Admi- 
ralty, becauſe it depends on the principal and fir/l mn Velv. 
134, 135. Mich, 6 Jac. B. R. Scadding's Caſe | 4 

12, Though the Court of Admiralty is not a court of re- 
cord, becauſe they proceed according to the civil law, ac- 
cording to Br. Error, pl. 77. [177.] yet by cuſtom of the 
Court they may amerce the defendant for his default at their 
en, 13 Rep. 5 3. Trin. 7 Jac. in the Caſe of the Ad- 
miralty. 

13. The Admiralty cannot puniſh by impriſonment, pecu- 
nary puniſhment, nor otherwiſe. 2 Brownl. 13. Hill. 8 Jac. 
py Cur. in Caſe of the Maſter &c. of Trinity Houſe v. 

oreman. . | 

14. A recognizance taken in the Court of Admiralty to fland to s. c. cited 
the order of the Court is void; per Serjeant Harris, Arg. ſaid Raym. 78. 
it had been fo adjudged; and per Warburton it is not a court 2 22 
of record. Noy 24. Record v. Jobſon. in Caleof ; 
ar v. 
Evans, where a prohibition was prayed to the Court of Admiralty, for that the plaintiff here 
did ſuc upon a recogntzance there taken by way of ſtipulation by one that was but ſurety in the 


ature of bail, aud that Court not being a Court of Record, they cannot take any recognizance ; but 
Aer long debate reſolved, in favour of trade, ſuch a ſtipula: ion is good, and ſhall bind the ſure- 
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tics. Ibid. cites Godb. 260. pl. 359. Greeuway v. Baker. 


* Keb. 552. pl. 62. Pane v. Evans, S. C. and the Court ſaid, that as this Caſe is, ſhould we 


grant a prohibition, we ſhould overthrow the whole Court. 


15. A man was taken by a warrant iſſued out of the Aami- 
ralty, and reſcued out rf the m:ſſinger's hands, tor which the per- 
ſon, who made the reſcous, was arreſted for a contempt to 
the Court, in a ſuit depending there between him and another, 
Roll, Ch. J. ſaid, that if the cauſe was maritime the Admi- 
ralty might examine a contempt in that cauſe, but they can- 
not proceed criminally againſt the reſcuer of him that did the 
contempt, and ordered cauſe to be ſhewn why a prohibition 


ſhould not go. Sty. 171. Mich, 1649. Anon. 


Sty. 340. 
Mich. 1652 
B. R. Tench 
v. Hubriſon, 
the Court 
held, that 
the Admi- 
ralty cannot 
proceed cri- 
minally 
againſt one 
that is in 
contempt to 


tac Court, but ſaid, they would hear civilians if they would ſpeak to it the Saturday following. 


16. The Court of Admiralty may puniſh ſuch as reſiſt the 
proceſs of that Court, and may fine and impriſon for a contempt 
to it aCted in the face of u, though they are no court of re- 
cord; but if they thould proceed to give the party damages, a 
prohibition would be granted quoad that; per Cur, Vent. 
1 Mich. 20 Car. 2. B. R. Sparks v. Martin. 


the proceſs was grounded, was a matter wherein the Court of Admiralty had no 


But the par- 
tics after- 
wards put 
into their 
ſuggeſtion, 
that the ori- 
ginal cauſe, 
on which 
cognizance: 


and therefore a prohibition was granted; for then the reſcous could be no contempt. Ibid. 


17. When 


$22 Court of Admiralty, 


7. When a proviionace decree, as they call it, or primum 
decretum, is made (which is a decree of the þ jeſſion of rhe 
Hip), ard the ſhip is ſo ſeiſed, it is the cyurie f the Hamit aliy, 
up ſecurity given, to ſuffer her ts t- ird out ; fc dictum fuit. 
r 4 Mich, 23 Car. 2. B. R. in Cale of Radlcy v. Eg- 
snd. 

Mo. 818. 18. But upon ſuch decree an appeal being to the delegates, and 
ic dan Lord Keeper being informed that no appeal lay to them upon 
Spenih it, becauſe it was only an interlocutory decree, upon hearing coun— 
Amb: Twcor fel he ſuperſeded the commiſſion, Vent. 174. in Cale of Radley 

x. **8* v. Egglesfield. - | 


ſoritence was 

1 ei for ; 

the King of Spain to have the goads, but the Court did not determine the intereſt and rig be of 
them, upon winch ſentence the defendant ſued to the Lord Chancellor for an app: al ; bu it was 
alledged, that it Gd not lie, the ſentence being only of the poſſeſſion, and not oft!. or 


intereſt, aud thereupon the Lord Chancellor doubting heard counſel, and at length he wet! into 


[ ESE his clotet, and brought thence a book of the civil law, Whcrem e found a ext 


2 + preciſe, that appeal lies as well where the ſentence is of the poſſeſſion, as where it 13 
of the intereſt and right; and thereupon granted an appeal. 


19. Per Holt Ch. J. an obligation taken in the Admiralty 
to appear and ſue there, is ſuable in that Court, for it is a fi- 
pulatiom in nature of bail at commen law ; but where there were 
33 fart-owners of a ſhip, and one of them refuſed to let her go 10 
fea, whereupon a /iipulatim was taken for the fhare ¶ the party 
r:fu/mg, and afterwards the ſhip went her voyage, and this 
ſtipulation being put in ſuit in the Court, a ion was 


granted, becaule the building the ſhip and the charter party 


were at land. 3 Salk. 23 Faſch, 1 W. 3. King v. Perry, 
20. The defendant gave bail upon the ſlipulation in the na- 
ture of a recognizance, by which be bound himſelf and his heirs 
2 abide the judgment of the Court of Admiralty, but died before 
the ſentence, and yet the Court proceeded agaznſt the bail, It was 


inſiſted among other things for a prohibition, that if the de- 


fendant had been in gaol, and died within the walls of the 
prion, the ſuit muſt have abated, and there was no reaſon 
why, by the defendant's being in cuſtody of his bail, the ſuit 
ſhould be in a better condition; and that whereas the ſecu- 
rity given was only, that the defendant ſhould abide their 
judgment, and the Admiralty now have extended it to the 
Cefendant's executor, On the other fide it was ſaid, that bail 
in the Admiralty are ſued as principals, and that this is the 

_ courſe of the Court, becaule the plaintiff and defendant being 
ſeafaring-men, are ſubje& to more caſualties than others. The 
caſe was adjourned and compounded, 1 Salk. 33. Paſch. 13 
W. 3. B. R. Betts y, Hancock. 

21. You cannot appeal in the Court of A before 
definitive ſentence for a gravamen, as you may in the Eccleſi- 
aſtical Court. 2 Lord Raym. Rep. 1248. Paſch. 5 Ann. 
Brown v, Bean & al, | 

22. The Court of Admiralty granted proceſs ggainſt the 
freight of a Hip, in nature of a foreign attachment, for non- 


appearance; this is wrong, and a prohibition was granted, 
| though 
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Court of Admiralty, 523 


fhough there was no libel; but the Court of Admiralty 
may proceed againſt the ſhip tor non-appearance, though not 
againſt the freight. Mich, 8 Ann. B. R. Bricket & al. v. 


Pearle, 


£ (E) {Court of Admiralty. 1 
Of what Things, in reſpe of the Place where it 
ariſes, they may hold Plea. 


FO BROOK Judgment, 123. A judgment in the Court S. P. re- 


of Admiralty De re facta ſuper terram is void, & co- — 
ram non judice, |] | Ch. Juſtices 
and Ch. 
Baron. 15 Rep. 31. Trin. 7 Jac. Cale cf the Admiralty. 


2. They cannot hold plea upon a bill, or other thing done * Ow. 122, 
bezond ſea upon the land, becauſe the ſtatute is, that he ſhall 123. Leigh 


. hold plea of things done only upon the ſea. Mich. 14. B. R. 1 


between Caulſton and Baptiſt Metaxa reſolved, where the bill dock; the 
| was made apud Zante, which is in Italy. Mich. 7 Ja. B. Caſe was, 
= * Leigh's Caſe, per Curinm. Hill. 7 Ja. b. between Hickman | 524 ] 
= and Skinner adjudged. Hill. 9 Jac, B. per Curiam, between that B. wa 


: maſter of a 
Daviſon and Burneby. Hobart's Reports, Caſe 268, 269. ] ſhip, and 

gave money 
to C. to buy ſailors* cloaths for him, and C. bought ſuch cloaths for B of L. in St. Catherine's 
pariſh, near the Tower in London, whereby L. delivered the cloaths to B. in his ſhip then in the 
Thames, adjoining to St. Catherine's, and the money not being paid, L. ſued B. in the Amiralty 
Court, and a prohibition was awarded, becauſe the contract was made upon the land, & infra 
corpus comitatus, and therefore the admiral can have no juriſdiction; for the Statute of 13 & 75 
R. 2. and 2 H. 4. cap. 11. are, that the admiral ſhall not have conuſance but only of things done 
ſuper altum ware, and cites 5 Rep. 107. and fo it was reſolved by the juſtices. — — 2 Brownl, 
37. Cradock s Cale, S. C. and a prohibition granted accordingly, and for the ſame reaſon. 
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[3. [And therefore] they cannot hold plea of a ſuit by the 2 Bullt. 322. 


5&4 . 


- * 0 1 ja D'Ac * 
Z King of Spain, for cutting down of brafil wood wt Braf! lia, be- Points, 8. C. 
= cauſe it is upon the land. Hill. 12 Jac. B. R. between the and a prohi- 
| King of Spain and Peunter reſolved, and a prohibition granted, . 2 
and it was after tried at common law in a trover and oat oy | 
* converſion, ] the whole 

5 Court, —— 


„ 


Roll. Rep. 133. pl. 10. the Spaniſh Ambaſſador v. Pountes, S. C. and per Coke C * and 
Doderidge, the Ambaſſador may have action for it in B. R. and afterwards the Amballador's 
counſel came into B. R. and ſaid he would ſurceaſe his {uit in the Admiralty, and bring action 
here ; and the Court, by conſent of the parties, ordered the ſame accord:ngly, and ſo no prohie 
bition was granted; and afterwardsthe King of Spain brought an action againſt him in B. K. 


[4. They cannot hold plea of 4 thing done upon the land Ow. 122, 


n * . . * to! . 
in England, Mich. 7 Jac. B. Leigh's Cale, per Curiam,] je C. 
and a pro- 


2 Brownl. 37. Cradock's Cafe S. C. accordingly. 


bibition was granted. 


(5. They cannot hold plea of a thing dene upon the Thames, ; 122. 
becauſe this is within the body of the county. Mich. 7 Jac. —— C. 
BE. Leigh's Caſe, per Curiam, and a prohibition granted ag 


Vol, VI, R accord- 


524 Court of Admiralty. 


ly. 2 accordingly, XIich. 5 Ja. B. between Temtins and Goodwin, 
— 8 per Cur am, and a prohibition granted where the {uit was for 
"SC anchorage, Hill. 8 J. B. f bereman's Cale, reſolved and a 


Caſe, S. C. EN 
a:co:ding- prohibition granted | 
ly, and fays 
that the Mayor of I ondon has juniſdiction upon the Thames as far as Wapping, and if a murder 
be committed on the Thames. it ſhall not be tried by the Admiral, —- Le. 06. pl. 144. Paich, 
go Eliz. B. R. Sir Julius Cæſar's Caſe S. P.—— 2 Roll. Rep. 413. Mich. 21 Jac. B. R. Anon. 
8. P. - No. 8c. pl. 2235. Mich, 16 Jac. B. K. Anon. all the Court agreed that Lime- 
kouſe is within t'e body of the county, and not within the juriſdiction of the admiral. The 
2 mira! has no jus ſdction of things donc at Ratchfic nor upon the Thames; Ibid. Doderidge ]. 
cneeQRE., 2. Fiz. Corone. 299. lie ſued in the Admiralty, becauſe the ſhip called the 

S. lying upon the Thames at Redri# at anchor, was there broke by the {hip called the Aneas by 
the negligence of the ofiicers thercof: and a prohibition was awarded, becauſe the Thames 3 
infra corpus comitutus, and not within the junidicion of the Admiralty. Mo. 5:6. pl. 1322, 
1 Jac. Donington's Caſe, | 

+ 2 Bruwnl, 13. for {ftaying the ſhip for ballaſt, Trinity-Houſe v. Bowman. S. C. 


6. They cannot hold plea for the taking of certain goods 
cating ſurer mare, & cjecꝰ. ſuter littzra maris; for though 
they may hold plea de flotlam, yet they cannot hold plea of 
wreck , and this is wreck when 1t is thrown upon the land, 
Tr. 5 Ja. B. a prohibition granted accordingly, and a contul- 
tation denied. | 
Afutws [y. They cannot hold plea ef a c:ntraft made in portu Mid: 
. dlel urg b, becauſe this is not upon the ſea, Hill. 8 Ja. B. 
taking of Janbeg's Cate, per Curiam præter Warburton, Coke ſaid, 
| goodsc'r- that there is a precedent in 25 H. 6. and 36 H. 6. where 
ca Cape de 2 R 13 N 
Vert fuper there was a ſhip riding in a port, and a contract was there 
altum mare, made, and a fuit for it in the Court of Admiralty ; and 
It was mov- therefore an action was brought at common law, and 
ed for a : * : a 
probib ton 13. O0. damages recovered, the Duke of Exeter then being 
becauſe it Admiral. ] 


was in the . 
Port of Genney when they were at anchor there, and every port is within the body 


| U 525 ] of the land and not upon the falt fea; Coke Ch. J. ſaid that peradventure the ports 

there are not as the havens are with us ; and Doderidge faid that there 15 not any port but there 
are roads, but they are not within the body of the land but are in the ſea, and they might be at 
anchor in the fea, and therefore 2 prokibtion was denied; but Coke ſaid, that if this had been 
within the body of the land, the admiral ought not to hold plea of it. Roll. Rep. 2509. pl. 18, 
Mich. 13 Jac. B. R. Willets v. Newport. 


— — Is. If pirates take goods upen the 108 from a ſulject of Spain, 
* Fol. 232. and lring them within a port in Ireland, and there ſell them to 
"==" va J. S. no ſuit for theſe goods can be againſt J. S. in the 
pl. 4. S. C. Court of Admiralty ; for that J. S. came to them ly purchaſe 
and the within the body of the county, Mich. 13 (“% Jac, B. between 
notes there. Don Diego the Ambaſſador, and Sir Richard Bingly, reſolved, 
and a prohibition granted ; for the owner of the goods may 

have an action of trover for the goods at common law.] 
See (B.) 9. If a ſutjef of the King of Spain commits certain ef/ences 
p 1 in Spain, for which his goods are confiſcated, and after comes into 
there, England, and brings with him ſome of the goods, and ſells them 10 
J. S. a ſubjed of this realm, and after the Ambaſſador of Spain 
ſues in the Admiralty Court upon this matter, and there attaches 
the goods in the hands of J. S. a prohibition lies; for the pro- 
perty 


eee eee 


ä ESRI ez; 
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perty of the goods ſhall not be queſtioned in any court, but 
at common law, Hobart's Reports, Cate 267. Don Alphonſo 
and Cornero, ] — 

10. If a contract or obligation be made upen the fea, yet if — — 
it be not for 4 marine cauſe, the ſuit upon this contract or by Hobart 
obligation ſhall be at common Jaw, and not in the Admi- Ch. J. in 

Winne Ca 3 ne * f. he ſ. _ Bridgman's 
ralty Court: for if a man makes an obligation for the ſecu- © SP 
rity of a debt growing before upon the land, or it he make Roll Rep. 
a promiſe to pay it, this cannot be ſued in the Court of Ad- 199: pl. * 
miralty, but at common law. Hobart's Reports, 17. Bridg- „ ae 
man's Calc. ] deen mall 


accordings 
ly, in C. B. Paſch. 1g Jac. and the Court was of the ſame opinion. 


525 


[II. If a contra be made upon the fea fer the bringing over Hob. 79. 
certain ſugars, and after this agreement is put in writing upon pl. 194 and 


the land, and after the ſugars in bringing over are ſpoiled upon — 
the ſea, yet the ſuit for this does not lie in the Admiralty S. C. & S. p. 


Court, becauſe the putting the agreement in writing upon — See 


the land, changes the juriſdiction as to this; and then when (4. 
the contract is upon the land, though the breach be upon the the notes 


ſea, yet the common law ſhall have the juriſdiction, and not there, — 


the Admiralty Court. Hobart's Reports, between Paimer and (0-2 P. 


Pope, Cale 268. If 

part of the 
matter be done upon the ſea and part in a county, the common law ſhall have all the juriſdiction. 
32 Rep. 79. Hill. 8 Jac. by the reporter, 


C12. If a contra be made upon the ſea, and the cauſe of the Hob. 21g. 
fuit maritime, and a ſuit is had upon this in the Admiralty Caurt, v1. 270. 


* 5 3 4 N 1 + -,- Mich. 
t ſeems it 25 ſufficient to alle ge it tc be made within the Jurifatc- Jo 1 
tion of the Court, without ſaying It was made ſuper alum mare; Ch. J. ſays, 


for this may be alledged of the other part to have a prohibi- note that 


tion, if it was not made ſuper altum mare. Contra Hobart's rey ol 
Reports, Caſe 269.) 


miralty 

| doth and 
muſt lay thie cauſe of ſuit ſuper altum mare, which argues that this is a neceſſary point; for the 
juriſdiction there groweth not from the caulc of tithes and tcitaments in the Spiritual Court; but 
from the place. And thereforc he was of opinion, that it a contract were made in truth at ſea, 
and a ſuit upon that in the Admiral's Court, and there the contratt is laid generally, without ſay- 
ing ſuper a!tum mare the prohibition will lic; tor the hibet mutt warrant the f 20 ] 
ſuit in 1tfelf though you may on the contrary part furmiie, that the contract was & 2 

made at land, ogainſt the libel that lays i on the lea, And he held it alto not ſufficient for the 
libel not to lay it infra jur. mar, generally, but it mult be ſo laid as it may eppear to the King's 
Court, to be ſo indecd. 


[z. If a man contracts rb me in Londen, in conſideration of It muſt 
. 1 42 2 7 4 be tried in 
1001. to tranſport certain commodities into Turkey, if he does not I ondon. 
perform it, I cannot ſue him in the Court of Admiralty, be- See tie. 
cauſe the contract was here, and nothing done upon the fea, Trial B) 


P. 3 Ja. in * Banning's Caſe fo held f 1 K. 3. 4. * 1 


Trial pl. 29. cites S. C. 


| 14. If the ewner of the ſhip ſends it to the Indies to merchan- Roll. Rep. 


ize, ard upon the high ſeas the mariners and the rejt in the ry, — 


R r 2 | ſhip 
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2 ſhip commit piracy, when the ſhip after returns here upon the 
Sk e Thames, the admiral ſeiſes the ſhip, and all in her, as bona pira- 


ad mira! had farum, claiming them by grant of the king, for by the law of the 
> ran lea the owner in ſuch cafe ſhall loſe the ſhip ; and after the 
Wb fſetzure the owner of the ſhip takes the fails and tackling cut of 


tarum, yet 


tha: mut the ſhip, for which the admiral ſues in the Admiralty Court, a 
be aucaded prohibition ſhall be granted, becauſe if it be forfeited he may 


F th 8 
net 8 have an action at the common law for the taking and not 
of the pi- there, they being taken infra corpus comitatus. H. 13 ]a, 
rates, and B. R. Hildebrand's & al, Caſe reſolved, and a prohibition 
not thole ranted ] 

which the S ps 

pirates ſtole 

from other men; for thoſe are not to be granted, becauſe the owners ought to have them again; 
but it the admiral was intitled to ſuch goods, yet in this caſe he ought to ſuc in the Admiralty ; 
becauſe the (ails and tackling were taken infra corpus comitatus, viz. upon the Thames, 4d 
here the ſhip is not forteited for the piracy of thoſe that were in it; per Doderidge J. quod Cob: 
Ch. J. conceilit, ——- 3 Bulſt. 147, 148. Mich. 13 Jac. Prinſton v. the Admiralty Court, S. P. 
and ſeeius to be S. C. and ruled accordingly, and Coke Ch. J. iaid that ſo was the opinion ct 
thc Court when he was Attorney General — Jenk. 325. pl. 40. Primiſlaus's Caſe. 


15. If a contract be made in London for things lying upon the 
fea coaſts, and there is a ſuit for this in the Court of Admi- 
ralty, a prohibition lies. H. 7 Ja. B. adjudged between Sarah 
Selden and others.] | , 

—— [| 16. If a charter-party be mage in England, to do certain 


7 Fol. 533- things in ſeveral places upon the fea, though no act is to be done 


2 Roll. Rep. in England, (*) but all upon the ſca, yet no ſuit can be in 


486. Siany the Admiralty Court, for the non-pertormance of the agree- 


v. Maicona- ment; for the contract is the original, without which no caute 


4 * '. . DO . . . — 1 . 
* wn A of {uit can be, and this contract is out of their juriſdiction, 


135-cap.22. and where part ts triable by the commen law, and part by the ad- 
P. n miral law, the common fhail be preferred, Mich. 22 Ja. B. R. 


-- <pry between Maldonado and Slany, reſolved, and prohibition granted 


ovjetion, Upon debate. ] 

And. 1bid. 

138, 139. S. Þ cites Mich. 31 H. 5. Rot. 215. Hore v. Unton. And Ibid. 241, 142. cites Paſch, 
8 liz. B. R. Conitantine V, Gynne, 5. 5. —— Mo, 4509. pl. 61 2. Paſch. 38 liz. C. B. Turner 
v. Oldfield, a prohibition to the Admiralty, becauſe they libelled in the Admiral Court upon 
charter- party to have the 3d part of goods taken upon the fea by l-ttcrs of mart, whereas thc 
matter was triable upon the land, and not in the Admiralty by reaſon of the indenture of char- 
tet- party; et adjoruatur, Autre. | 


Ii flotam 17. If a man takes a maſt fliating upon the ſea, and draw! 


und and it upon the ſhore, where J. F. takes it, claiming there Admiralty 


is taken Jfurrſdiftion, an action does not lie againſt him for this in the 
there by Court of Admiralty, but at common law, becaule the tort 


— — was done upon the land. Mich. 10 Ja. B. Mayor of Har- 


the action wich's Cafe, per Curiam. ] 

ſhall be 

brought at the common law and no proceedings ſhall be thereon in the Court of Admiralty ; fot 

[ 2 | there is no need of condemnation thereot as there is of prizes; per tot. Cur. 2 Mod. 
$2] 294. Hill. 29 & 30 Car. 2. C. B. The Lady Windiam's Caſe.— [The original , 

Nia!! not) be brought, which ſeems miſprinted.] 


4 Init. 140. 18, Put if a man takes a thing upon the fea, and brings it '0 


1 land, and carries it away, the ſuit for this ſhall be in the Ad- 
5 miralty 
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miralty Court, for this is a centinued act. Nlich, 10 Jac, B. ry 192- 
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5 i 1 _ EX S. P. and 
Mayor of Harwich's Cafe, per Curiam.] Faye, Wh 4 
nk when a 1 
taking is partly on the ſea and partly in a river, the common law ſhall have jurifdiction. i ( 
1 
19. If a Hipwrigbt ſues in the Admiralty Court, for the So it tor 9 
4 


making a ſhip fer navigation upon the ſea, a prohibition does e amend» | 
not lie. P. 9 Car, B. R. between Taſter and Gale, per Cu- das., fg, [ 


® 4 or neceſſary | 

| riam agreed, | victualing i1 
' of a ihip, 

if againſt the ſhin itſelf, and not againſt the party by name, but only againſt ſuch as for bis in- 

tereſt makes hunſelf a party. 2 Dam. 270. cites Cro. C. 206. [and the table ot Cro. Car. tit. Ads | 

miralty, reters to fol. 295, 297. but I cannot find any thing relating to the Adruiralty there, or 

thereabouts, and the only place it reter5 19 beſides, is fol, 60g. but the S. P. is not there ncithet. 

60 quære where the point it to be found. 


he 


— — 
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1908 But it a fait be in the Admiralty Court fer making a 

| lighter for the carriage of mud, or the like, within the bedy of 

2 the county upen the Thames, and nat for navigation, a prohibi- 

F4 tion lies. P. 9 Car. B. R. between Taſter and Gale, per Cu- 

5 riam agreed. ] | 

I (21. If the ſuit be in the Admiralty Court upon a charter- * 4 Toft, 
3 party for demurrage, or for“ mariner's wages, but not for any f 8. 
1 penalty within the charter, but only for the wages contracted for, F. 3 3. that 
5 or fer demurrage, according to the contract, no prohibition les, f meriner 
2 P. 9 Car. B. R. ſaid per Curiam to be ſo lately refolved by e 
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covenant 
all the Judges of England.] to ſerve in 
F a ſhip upon 
. the ſea, yet if the wages be not paid, it ſhall be ſued for in this Court by the common law, and 
1 not by the law of mariners. Raym. 3. Hill. 12 Car. 2. B. R. in the Caſe of Woodward 
v, Bonithan, Arg. inſiſted, that of mariners wages the Admiralty thall have the conufance of it; 
| and fo it was agreed by all the juſtices, IIill. 8 Car. 1. 1 Cro. and of this opinion was Mallet J. 
5 But Forſter Ch. J. and Twiſden J. held a prohibition would well lie, tor the Statute of 13 R. 2. 
A cap. g. was made at the great complaint of the Commons, and ſhould therefore be conſtrned moſt 1 
f beneficially tor the good of the ſubject; and when the ordinances and orders in the time of the 
late troubles were made, the conſtant and generally received opinions were, that for mariners 
wages &c. the parties could not ſue in the Admiralty, and for that reaſon pretended orders were 
made on 12 Apr'l, 1648, cap. 11. and another 23 April, 1649. cap. 21. to enable the Admiralty 1 
to hold plea of ſuch things; and as to that Caſe of 8 Car 1. they ſaid, that that had not only been 10 
denied by ſeveral other judges as well as by themſelves at this time, but had been renounced even 1 
by 1 of thoſe judges who are ſaid to have ſubicribed to it, for which reaſon a prohibit ion was 1 
granted. ; 
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[22. If A. a merchant in Lenden, writes to his factor in France 
to buy wines for him there, and to ſend them to him ts London, 
and to charge him for the payment thereof with bills of exchange to 
be paid in London, and the factor does accordingly, and after A. 
bath received the wines in London, and accepted the bills in London, 
he dies before the day of payment of the money by the bills, and 
after the bills for non-payment are proteſted in London, and after 
ſent into France, where the factor 15 compelled to pay them, in this 
caſe no ſuit can be upon this matter againſt the executor of 
A. in the Court of Admiralty, for that this contract had its 
original in London, ſcilicet, the writing the letter, and the 
acceptance of the goods and bills of exchange in London 
makes the contract compleat, and therefore this contract is 
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Burley. 


Court of Admiralty. 


to be tried at common law. Hill. 14 Car. B. R. between 
Hay tod and Anne Davyes, a prohibition granted per Curiam, 
and upon complaint thereof to the king by ſome of the Ad- 
miralty Court, a meeting and conference, and debate thereot 
was at Serjeant's Inn, between Sir Heury Martyn and the 
Judges of the King's Bench, where counſel was held for 
Anne Davyes, and Dr, Zouch for the other ſide; and the 
Court incl.ned clearly that the prohibition hes, but ordered, 
that the prohibition ſhould not iſſue, if in the Admiralty 
they would deliver Anne Davyes upon bail for her appear- 
ance the next term; but if they would not deliver her, then 
the prohibition thovld iffue ] “ | 

23. The Court of Admiralty hath no cognizance of thrngs 
done beyond jea, and this appears plainly by the Statute of 13 
R. 2. cop. 5. the words of which ſtatute are, that the admi- 
rals and their deputies {hall not meddle from henceforth of 
any thing done within the realm, but only of a thing done 
upon th» ſea, cites 19 H. 6 fol. 7. for things tranſitory done 
beyond the teas, are either triable in the King's Courts, or 
the party grieved may have his remedy before the Juſtices 
where the fact was done beyond ſeas. Refolved in C. B. 12 
Rep. 103, 104. Hill. 2 Jac, Tomlinſon v. Philips. 

24. C. beg ht divers things within the body of the county, 
which concerngd the furniſhing of a ſhip, as cordage, powaer, and 


S. C. and Shot, and the party of whom they were bought ſued C. for 


the libel 
was tor 
goods 
bought of 
a ſalcſman 
at St. Ka- 
therin 
near the 
tower, who 


deliver d them on board the defendant's ſkip there, but a prohibition was granted, becauſe this | 


the money in the Admiralty Court, and prohibition was 
granted; for the Statute of K. 2. is, that the admiral ſhall 
not meddle with things done within the realm, but only 
of things done upon the ſea, and that no contract made upon 
the land ſhall be held there. 2 Brownl. 37. Mich. 7 Jac. 
Cradock's Cale, 


contract was mace on land, & infra corpus comitatus, and therefore the admita. has no juril- 


gihan 


S. C. cited 2 Show. 338. in pl. 317. 


25. Libel in the Admiraſty upon a contract made at Mar- 
ſeilles in France; Fleming Ch. ]. denied to grant a prohiht- 
tion; for though the Admiralty Court has nothing to do with 
this matter. yet ſince this Court cannot hold plea of it (the 
contract being made in France), no prohibition lies. But 


| Yelverton and Williams J. e contra, that the admiral has no 


juriſliction, and that the centre may be laid to be mane at Mar- 
fſeilles, in Keit, or N, or any other county, and ſo triable 
here. 2 Brownl. 11, Mich. 8 Jac. B. R. Anon, 
26. The plain/iff was in execution upon a judgment obtained 
in the Almiralty againſt him upon a contract made on land in 
New Engiand, and this appearing upon a bill exhibited againſt 
the now defendant, upon the Statute 2 H 4. cap. 11, for 
ſuing in the Admiralty upon a contract made at land, which 
the Court held to be coram non judice, and he was dil- 
charged. Cro. Car, 693. pl, 8. Hill. 16 Car. B. R. Ball v. 
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27. Wild moved for a prohibition to the Court of Admiralty 
to /lav a trial there in a trover and converſion, in which they 
proceeded upon a pretence that the goods were taken upon the high 

ea, and that by the late act they have excluſive power in all 
ſuch caſes which is not ſo. Glyn Ch. J. ſaid, it was re- 
ſolved in CREEMER AND COKELYE's CASE, and ſo adjudged 
that they have no ſuch power; therefore take a prohibition 
niſi &c. Sty. 470. Mich. 1655. Lepool v. | ryan. 

28. A Dutch ſbip being wrecked by rempeſt in a creek of the 
the ſca infra corpus comtatus of Dorſet. "The ſailors, upon pre- 
tence that the goods in the ſhit were bona peritura, procured a 
commiſſion of ſale out of the Admiralty Court ; whereupon the true ( 529 } 
ewners, to prevent ſuch ſale, brought a ſuperſedeas ; and upon 
producing the libel to the Court, a prohibition was prayed and 
granted, becauſe the cauſe of action did ariſe infra corpus co- 
mitatus, and ſo the Admiralty cannot hold plea thereof, and 
the ſale of theſe goods is gend as they are bona peritura, 2 Sid. 
et Trin. 1658. B. R. Culliver v. Brand. 

30. In a prohibition the caſe was, the defendant was ma/ter 
ef a /hip, ot which S. the plaintiff was owner, and the rp 
was taken ly pirates upon the ſea, ard to redeem himſe!f and the 
Hip he contr«&:d with the pirates to pay Sol. and pawned his 
perſon for it. The pirate carried him ts the Iſl: of Scilly, and 
there be torrewed the gol. for which he gave bond, and paid the 
pirate; and being diſcharged, he libelled in the Admiralty 
for the 50 I. At his return he ſued in the Admiralty for the 
501. and had a ſentence for it, The owner moved for a 
prohibition, but it was denied, becauſe the original cauſe 
aroſe on the ſea, and all which followed was bur àcceſſary 
and conſequential to that cauſe, and therefore well deter- 
minable in the Court of Admiralty, Hard, 183. Paſch. 13 
Car, 2, in Scacc, Spark v. Stafford, _ 

31, Suit in the Admiralty for a ſhip, a» flotſam, left near Keb. 637. 
an harbour in Norfolk; it was agreed that flotſam ſhould be E 
tried in the Admiralty, but becauſe the /ugge/{:5n was, that Vork v. 
the derelit:on was infra corpus comitatus, a prohibition was OR 
granted; for they may take i ue upon the [agzeſtion; and it it 8 * 
be found to be out of the county a contultation ſhall go. agreed, that 
did. 178. pl. 9. Hill. 1 5 & 16 Car. 2. B. R. The Lord Ad- — 


miral v. Linſted. delongs to 
the admiral, 


22d that they may try it whether it be ſo or no; but this ſuggeſtion being of a de reliction within 
the body of the county, it ought to be tried by jury, and the decree in the Admiralty will be 
«lowed a good plea in trover tor it; and by Windham, floatſam is that which is totally derelict, 
zud not that which is avoided in the ſea for fear of danger, to which the owner has ſtill an eye, 
and only goes out to pray for help, which Twiſden agreed, but this is triable by the admiral ; 
and tne claim of property by the party malt be in the Admuralty within the year and day. 
Keeling — that floatſam within the county is of the admural's juriſdiction divided with 
te common law, but here an owuer appears within the record within the year and day, and 
therefore they ought here to demur or take iſlue on the ſuggeſtion. No prohibition was awarded 


but only as to the fact in corpore comitatus. 


32. A libel was againſt a ſhip and the maſter, and alſo 
againlt the former owner, and the now owner, for ſails and 
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529 Court of Admiralty, 
ether neceſſaries found for the ip in 1681. The plainti (the 


now owner) for a prohibition ſuggeſts the Statute R. 2. and thay 
the materials, work done, and contract made, and every thing con- 
tained in the libel, were done at land, and not ſuper altum mare, 
and that after the time ſpecified in the libel, the plaintiff bought 
the ſhip, cum omni apparatu, for a conſiderable ſum of money, 
at land. It was argued, that though the fails were for the 
ſhip, and done about it, yet they were not abſolutely neceſ- 
ſary, nor was it in a voyage, ſo that the libel is not for any 
ſuppoſed hypothecation by the maſter in a time and caſe of 
urgent neceſſity ; beſides, the buying was upon land with all 
her furniture, and the defendant has his action at law upon 
his contract, and for his wares ſold; and a prohibition was 
granted as to the ſhip and the preſent owner &c, 2 Show, 
339. pl. 347. Hill. 35 & 36 Car. 2, B. R. Hoare v. Cle- 
ment. 

33. The maſter had hypathecated a ſhip for neceſſaries, being 
upon the ſea in ſtreſs of weather, It was ſuggeſted for a prohi- 
bition, that the agreement was made, and the money lent, 
upon the land, viz, in the port of London, But by Holt Ch, 
J. this muſt neceſſarily be ſo; for if a man be in diſtreſs upon 
the ſea, and compelled to go into port, he mutt receive the 
money there or not at all; and if the ſhip be impaired by 
tempeſt, ſo that he is forced to borrow money to prevent 

L 530 ] her being loſt, and pledges his ſhip for ſecurity, fince the cauſe 
of the pledging ariſes upon the ſea, the ſuit may well be in the Aa- 
miralty Court ; but becauſe there was a precedent where a 
prohibition was granted, the Court granted one now, and 
ordered the plaintiff to declare upon it ; for the law ſeemed 
cicar to them as aforeſaid. Lord Raym. Rep. 152. Hill. 8 & 
9 W. 3. Benzen v. Jeffries. 


(E. 2) Puniſhment of ſuing in the Admiralty in 
Caſes out of their Juriſdiction. 


An ain 1. 2 H. 4. 74 F any perſon ſhall be proſecuted in the Admiral“ 
was brought cap. 11. Court, contrary to the 13 R. 2. cap. 5. he ſhall 
_— have an action of the caſe againſt the proſecutor, and recover double 
ſuingin damages, aud the proſecutor fhall forfeit 101. to the king. 

the admi- 

ralty upon an kypothecation, and it was held to Le out of the ſtatute in the time of my Ld. Hale; 
cned by Holt Ch. J. Ld. Raym. Rep. 152, Hill. 8 & g W. g. in Caſe of Benzen v. Jeffries. 


2. In writ on the caſe founded on the Statute of 2 R. 2. or 15 
K. 2. or 2 H. 4. againſt ſuch as hold pleas before the admiral of 
contracts made upon the land &c. the plaintiff ought to ſay in his 
writ, contra formam flatuti predift, otherwiſe it is not good, 
and it ought to be brought in the county where. the plea was hid 
before the admiral, and not in the county where the contract 
was ſuppoſed to be made. Bendl. 57. pl. 92 Paſch, & Trin. 
4&5 P. & M. Maſhender's Caſe, 1 


3. P. 


Court of Admiralty. 830 
3. P. and R. tought a ſhip at land of B. and ſued B. upon Pendl. 64 


the contract in the Admiralty Court, and for their ſuing in the py = 
Admiralty Court, B. brought an action againſt P. only, and held S. P. does 
good, "= 159. b. pl. 37. Paſch. 4 & 5. P. & M. Bylota v. not appear. 
Pointel. 

4. A. and B. ſued C. and D. in the Admiralty for a cauſe S. C. cited 
ariſing at land. A. died, The King and C. one of the per- N 
ſons grieved, brought an action againſt B. one of the proſe- in Caſe of 
cutors, without ſhewing the death of A, The judgment was, Sands v. 
that the party grieved recuperet damnum & quod defendens Child. 
pœnam 101, erga regem per ſtatut. predict. incurrat & capi- 
atur & quod dominus rex recuperet verſus detendent. 101. &c. 

& defend, capiatur. D. 159. b. pl. 38. cites 1 Eliz. Swanton 
v. Willet, 

5. An action on the ca/e was brought for ſuing in the Ad- 
miralty Court, in a cauſe where they had no juriſdiction, (viz.) 
tor a thing done on the land, and not on the high ſea, Browul. 

4 Mich. 11 Jac. Row v. Alport. | | 

6. Caſe &c. on the Statute 2 H. 4. cap. 11. for ſuing in 3Bulſt.20g, 

the Admiralty for a matter done at land, wherein the plain- „. a& 


judged i 
tiff ſet forth, that he was attached in that Court, pro defalca- * 3 — 


tione of his oar infra fluxum & refluxum maris, when in truth, if fo a jndg- 
any thing was done, it was done in ſuch a place, which was infra Cg 2. 
corpus comitatus, and that he was attached te appear before one frmed. 
Crumptin, Deputy- preſident or Fudge of the Court &c. After a 
verdict for the plaintiff, and a writ of error brought; it was 
aſſigned for error, that the declaration was ill, becauſe the 
plaintiff had ſet forth, that if any thing was done, it was infra 
corpus comitatus &c. which is nt a dirict affirmation, that it 
was done infra corpus comitatus; but per Haughton it nothing 
was done at land, yet a ſuit in the Admiralty, ſuppoſing a 
thing to be done at ſea, where in truth no ſuch thing was | 532 } 
done, is puniſhable by this ſtatute; quod fuit conceſſum per 
Cur. Then it was objected that the plaintiff ſet forth that 
he was attached to appear before one Crumpton, Lieutenant 
or Preſident to the Admiral Court, and did nt alledge that it 
was before the Admiral or his Deputy, as the ſtatute directs. 
But the Court held it well enough; for it is alledged that he 
was attached to appear coram Crompton deputat, præſidente 
ſeu ejus locum tenente, and after ſays, that he comparuit 
coram Crumpton deputat. Preſidente ſeu Judice of the Court. 
Roll. Rep. 203. pl. 5. & 410. pl. 51. Trin. 14 Jac. B. R. 
Fleming v. Yate. 

7. An action doth lie by the ſtatute againſi the Court of Admi- 
ralty for holding a plea of a matter which is not within their ju- 
riſdiction, (Mich, 22. Car. 1.) B. R. and juſtly; for every 
juriſdiction ought to be kept within its own bounds; and it 
any one be injured by tranſgreſſing therein, the common law 
will relieve the party injured thereby, and cauſe ſatisfaction 


to be made for this injury. L. P. R. 17. | 
188 ; 8. Plaintiff 
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$31 Court of Admiralty. 


Sinn. 361. $8, Plaintiff S. declared, ſetting forth the 13R. 2. 15 R. 2. 
and 2 H. 4. c. 11, which gives the party grieved double da- 
Ch. J. in mages, and 10l. to the king; and that he was owner of a 
delwering ſhip lying in the Thames infra corpus com. laden with divers 
eee "904 goods, wherein he had a 5th part to his own ſhare; that the 
faid that Hip was ready to ſail, and that the defendant cauſed a pro- 
there being ceeding to be made in the Admiralty againſt the ſhip, and 
A cul, the ſhip to be arre/ted and ſiaid quouſque he gave ſecurity not to 
in the caſe ge to the Mederas, or Eaſt Indies, whereby he was ſtaid 3 
hey would months, and 4% his viyage ad dampnum 3000l. On non 
: but were Culp. jury found that the Eaſt India Company, by charter, 
all of opi- had the tole trade to the Eaſt Indies and Mederas, and that 
| 3 the plaintiff was going thither; and Sir J. C. one of the de- 
me n fendants, was governor of the company, and procured an 
to beat. = Order of council to the king's advocate general to proceed in this 
imed; manner &c. and that the defendants ſued this proceſs out of 
— 28 the Court of Admiralty; and if pro quer. jury find 1500]. 
in the Ad. damage, and 511, coſts, which were doubled in the judgment 
wmiralty was according to the ſtatute. Judgment for the plaintiff in C. B. 
— —.— and now in error brought it was agreed that though here was 
yet being but one act, and but one offence, yet every ſeveral perſon 
there againſt injured might have an action and recover damages, and upon 
—— every conviction the defendant would forfeit 101. to the king. 
to the courſe I hough there be a proceſs only and no ſuit, nor no plaintiff 
_ofproceed- and detendant, yet this is a proſecution within the meaning 
- = <p of the ſtatute, for it is an uſual proceeding there, and of 
fuit inthe the fame miſchief; that C. was a proſecutor within the 
Admiralty ſtatute though no ſuit was in his name, becauſe he promoted 
— and maintained it; and if he did it of his own head, then it 
though the is properly his own action; if as agent to the company, and 
defendant by their command, then that command being to do an un- 
1 lawtul act was void; but they held a mere attorney would 
yet if he be not be a proſecutor within the ſtatute, yi athrmed, 
the perſon 1 Salk, 31, 32. pl. 2. Paich. 5 W. & M. in B. R. Sir Joſiah 
Child & al. v. Sands,. 

the ſuit and . 


is the cauſe | . : 
of ſuch charge and trouble, an action lies againſt him, 4 Mod. 179. S. C. and judgment 
Comb. 215. S. C. 


afirmed, —— 3 Lev. 331. S. C. and judgment attirmed per tot. Cur. 
and judgment affirmed. Carth. 294. 5. C. aud judgmeut affirmed, 


$32 ] (E. 3) Prohibition, In what Caſes. And at 
what Time. 


I, SR J. C. Judge of the Admiralty, exhibited a bill in that 
Court againſt the defendant N. who was an cer of 

the lord mayor, for meaſuring coals at a wharf in the pariſh of 
St. Dunſtan's in the Eaft, upon the river Thames; Wray and 
Gawdy Juſtices ſaid, that if it be extortion there is no remedy 
for it in the Admira!ty, hut in the King's Court; and per 
Gawdy it ſhall be redrefſ?d here by a quo warranto. Le. 
196. pl. 144. Paich, 30 Eliz. B. R. Sir Julius Cæſar's 8 
2. In 


Court of Admiralty, 


2. In a caſe where A. ind B. were equally entitled by the civil 
law to a prize ip. A. as the actual captor, and B. as being 
preſent, and B. ſued in the Admiralty for his moiety, A. fer a 
prohibition [<rmijed that after their arrival in England they ag reed 
inter ſe that 4. /p-uld have 4 parts of the ſaid ſhip and goods, 
and that B. ſhould have the other 5 parts | the ether 5th _ and 
A. ſaid tht he pleaded this matter in the Admiralty, and they 
would not allow the plea, whereupon a prohibition was granted; 
but it was afterwards moved by B. that the Court of Admi- 
ralty would allow the plea and try it there, whereupon a 
conditional cenſultation was g anted, ita quod the Court allow that 
plea and trv it there; and it was ſaid, that if the Court ſhould 


not allow the plea it would be a contempt of this Court, and 


2 prohibition ſhould be granted. 2 Le. 182. pl. 224. 32 Eliz. 
C. B. Somers v. Buckley 

A ſuit was in the Admiralty Court for /e!ting a /hip in 
a wharf to the damage of the plaintiff; /o that naue could come 
to his wharf, which is ſaid within the bili to be within the ward 
ef St. Mary- Hill; and a protubition was granted, upon a 
ſuggeſtion, that it was good for the ordering of ſhips. A 
con{ultation was granted, but afterwards upon good advice 
and opening the matter, a ſuperledeas to the conſultation was 
granted & quod prohibitio ſtet; for the wrong and fact is ſaid 
to be within a county and ward; and for that it does not be- 
long to the admiral ; and for civil contracts or tre{paſs done 
upon the river Thames, or any other river, that is proper to 
the common law, triable in that county, which is next to the 
bank, and that fide of the river where the fact was done, but 
in criminal matters upon any river, that is given to he Ad- 
miral by the Statute 28 H. 8. cap. 15, Noy. 148. Goodwin 
v. Toinkins, 

4. The maſter of an Hamborough veſſel freighted her at Brazil, 
and became bound in the cuſtom houſe there ta unload the merchan= 
dizes according to the manner there ujed at St. Michael's, to the 
intent to ſatisfy the king's cuflams. Tye jhip was drove by tempeſt 
en the coat of England, ſo that the could not touch at St. Mi- 
chael's. The Spaniſh ambaſſador ſuppoſing the goods were 
forfeited to the King of Spain for not paying cuſtoms, ſued 
in the Admiralty here, and % Court gave /entence, that the 
King of Spain ſhould have the peſſelſion of the goods, but did not 
determine the intereft and right ot them. Whereupon the owner 
ſued to the Lord Chancellor tor an appeal, which was op— 
poſed by the Judge ot the Admiralty, and it was argued by 
civilians on both ſides, but Lord Chancellor fetched a civil 
law book out of his cloſet, in which was a text preciſe that 
an appeal lies as well where the ſentence 1s of the palſeſſion, as 
where it 1s upon the intere/i and right, Mo. d14. pl. 1192, 
Mich. 8 Jac. Spaniſh Ambaſſador v. Plage. 

5. In all caſes where the defendant admits the juriſdiction of 
the Admiral Court by pleading there, a prohibition ſhall not 


be granted, unleſs it appears by the libel that the act was done 
out 
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333 Court of Admiralty, 


| out of their juriſdictian; and that though ſentence was given, 
yet if that appears within the libel a prohibition ſhall be 
granted; agreed, 2 Brownl. 30. Mich. 9 Jac. C. B. in Cale 

of Jennings v. Audley. 
6. A ſuit was in the Admiralty o a charter-party made be- 
yond ſea on the land; a prohibition was granted, becauſe not 
made on the main ſea. But if the defendant admits the juriſ- 
dicti n of the Court, and ſuffers ſentence, then B. R. will not 
on a bare ſurmiſe grant a prohibition after admittance of the party 
bimſelß, unleſs it appears in the libel that the act was not made 
within the juriſdiftion of the ſea; and the Court agreed to this 
difference. 2 Brownl. 34 Mich. 1611. 9g Jac. C. B. obiter. 
So where? 7. A libel, was brought by ſeveral mariners againſt J. the 
—_ er maſter of a ſhip, and judgment being given againſt F. he Lb. 
Feral fea- geſted for a prohibitton that the contract was made at L. in Eng- 
men teig land, but a prohibition was denied, becauſe he had not ſued 
a ip from his prohibition in due time, viz, before a judgment in the 
England co Admiral Court, but if they ſue here they mult bring their 
London for a actions ſeveral, becauſe they cannot join here in an action, 
certzin ſun and therefore it is good diſcretion in the Court ta deny a pio- 


tothem to 3 * 

be paid, a hibition. Win, 8 Paſch, 19 Jac, Jones's Caſe. 

prohibition 

was denied ; for this muſt be taken as mariner's wages, and therefore they have juriſdiction behd1 
the party comes after ſentence, and therefore it is in the Court's diſcretion to grant a prohibition 
or not. Vent. 343. Mich. 31 Car 2. B. R. Anon,—A prohibition ſhall not go to the Admiralty 
to ſtay a ſuit there for mariners wages, though the contract were upon the land. For, 1ſt, It u 
more convenient for them to ſue here, becauſe they may all join. And according to their law, 
if the ſhip periſh by the mariners de ſault, they are to loſe their wages, therefore in this ſpecial 
caſe the ſuit ſhall be ſuffered to proceed there. Vent. 146. Trin. 23 Car. 2. B. R. Avon. 
3 Mod. 244. Arg. cites Win. 8. but ſays, the reaſon of denying prohibitions for mariners wages 
ſcems to be becauſe they proceed in the Admiralty not upon any contract at land, but upon the 
merits of the ſervice at ſea and allow or deduct the wages according to the good or bad perform- 
ance of the ſervices in the voyage. And Ibid. 245. S. P. admitted by the counſel of the other 
ide; but ſays, that the principal reaſon of ſuing iu the Admiralty for mariners wages is, becauſe 
the ſhip is liable as well as the maſter who may be poor and not able to pay the ſeamen. Mict. 
4 jc. 2. B. R. Anon, 


8. A Dunkirker took a Frenchman's ſhip at ſea, and before ii 
was brought infra præſidia of the King of Spain, it was driven by 
contrary winds to Weymouth in England, and there the ſhip and 
goods were ſold; the Frenchman libelled in the Admiralty 
Court pro intereſſe ſuo againſt the vendee, ſuggeſting that 
the ſhip &c. was taken by piracy, and not by letters of mart 

as was pretended, and prayed a prohibition. Bankes Ch. J. and 
Foſter J. conceived that a prohibition ſhould go; but Craw- 
ley J. e contra. But all agreed (Reeve J. abſente), that if 
a ſhip be taken by piracy, or if by letters of mart, and be 
not brought infra præſidia of that king by whole ſubject it 
was taken, it is no lawful prize, and the property not altered, 
and therefore the ſale void. March, 110. pl. 188. Trin. 17 


Car, Anon, : 
9. There was a ſuit in the Admiralty for the profits of the 
beaconage of a r:k in the ſea, near in Cornwall, and upon 


a motion for a prohibition it was denied, for the profits of 


| beaconage belong to the admiral, and by confequence the ” 
or 


Court of Admiralty, 


„ por theſe profits may be within the Court of the Admiralty, 
e though the beacon itſelf may be the inheritance of any pri- 
e vate perſon, and impleadable in the King's Courts. Sid. 158, 
= pl. 10. Paſch. 15 Car. 2. B. R. Croſſe v. Diggs. 
- = 10. Ie being at war with Denmark, one M. a Scotch priva- 
* teer, took a Daniſh ſhip as prize, which was condemned as a prize 
- in Scotland, and afterwards was bought by T. at land, whereupon 
t S. /ibelled in the Admiralty here againſt T. and M. and ſhaved 
; © that M. took the ſhip, and that fhe was nit a Daniſh but a ſhip 
„/ London, and that jhe was loaded with his gocds, T. moved 
for a prohibtion, becauſe he claiming property which he ac- 
quired on the land, the Admiralty had no juriſdiction, eſpeci- 
ally as this goes in nullity of the proceedings in Scotland, 
where the Court of Admiralty there has as great juriſdiction 
as the Admiralty here; but per Cur. ſince the queſtion is 
prize or no prize no prohibition ſhall go. Sid. 320. pl. 12 
Hill. 18 & 19 Car. 2. B. R. "Thompſon v. Smith, 


they would ay nothing ror award a prohibition. 


11, Libel was in the Admiralty again 2 for mariners wages, 
and there was /entence and execution again/t one of them, and 
he paid the money, and now they both moved for a prohibition 
upon a ſuggeſtion that the contract was made at land; it was 
denied as to him who had paid the money, becauſe at that 
rate one may have prohibition ſeven years after ſentence, 
which is not reaſonable, but granted as to the other. Sid. 

331. pl. 14. Paſch. 19 Car, 2. B. R. Walker v. Adams. 
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2 Keb. 138. 
pl. 44. and 
176. pl. 66. 
S. C. the 
Court held 
that the 
defendant 
here has no 


[ 534 ] 
property, 
but by the 
ſale, and 
the only 
eſtion 
Sill 
prize or no 
prize, and 
therefore 


S. C. cited by Holt Ch. J. Comb. 444 


2 Keb. aco. 
pl. 32. S. C. 
the Court 
held that 
there was 
no cauſe of 
prohibition 
atter ſen- 
tence exe- 
cuted, nor 
nothing that 
can be pro- 


hibited.— Ibid. 215. pl. 58. S. C. the Court inclined that no prohibition lay but after the 
parties agreed. —— Ibid. 227. pl. 88. S. C. The parties agreed to ſtay the ſuit in the Admiralty, 
and the defendant here to appear and take a declaration iu an aſſumpit, for the money received 


r ee a0 5 a” aY 


for the ſeamen's wages. 


12. A ſhip was taken at ſea as prize, and being brought near 
the ſhore was ſtranded, but the foreigners from whom it was 
taken libelled in the Admiralty Court, upon /ugge/tton that it 


Lev. 243» 
Turner v. 
Neale, S. C. 
but not 


was not prize, After ſeveral debates the Court held that no ex S. P. 
prohibition ſhould go, becauſe the taking was the cauſe of this —— f 
ſuit, the which was within the juriſdiction of the Admiralty, and 364. 
Sid. 367. pl. 3. Trin. 20 Car. 2. B. R. Turner & al. v. Pl. 16. 


Smith. noe C. 


but not exactly S. P. 


13. M. was captain of a private man of war, in which B. had 
an intereſt, and M. took a merchant ſhip beyond the line, laden 
with divers merchandizes, B. ſued M. in the Court of Admiralty 
to have an account, M, pleaded there the Statute of 21 Fac. 1. of 
limitations, the cauſe of action being of more than 7 years 
ſtanding before the ſuit commenced as appeared by the libel, 
And now M. ſuggeſted that the Court of Admiralty would 
not receive that plea, and therefore prayed a prohibition. 
And the Court held that the plea ought to have been — 

or 
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534 Court of Admiralty, 


for that the ſaid Natute was pleadable there; and if it were not 
received, that the rejecting it was a good cauſe to have a 
prohibition, as likewiſe if they receive it, and do not give 
ſentence thereupon, as the common law requires. But a 
prohibition lies not before retutal, becauſe the original matter 
is examinable there. Hard, 502. pl. 8. Mich. 20 Car. 2. in 
Scaccario. Berkeley v. Morrice. 

14. A prohibition is prayed to the Admiralty in ſut by the 
maſter and mariners for wazes, Which the Court denied, albeit 
the mariners were retained by the maſter, unleſs it be by charter- 
party of offraight, nor has it ever been granted, and the rule 
for prohibition was diſcharged. 2 Neb. 779. pl. 6. Trin. 23 
Car. 2. B. R. The King v. Pike. 

Sbinn. 59. 15. An Engliſh ſb p was taken by a French man of war under 
Mich. 34 colour of a Dutchman, and carried into France and there condemnel 


Ca * £+ B. R. . . 5 2 - 
Huzhs . by their Court of Admiralty as a Dutch prize; afterwards as 
Cornelius Engliſh merchant bought this ſhip of the Frenchmen, and brought 
S. C. lays her into England, where the right owner breught an action of 
the ſtup , R © : 4 

trover for the ſhip againſt the purchaſer ; and all this matter 


as Dutch 
1 "s 3 4 ] being found ſpecially, the defendant had judgment, becauſe the 


built, and ſhip being legally. condemned as Dutch prize, this Court will 
bee give credit to the ſentence of the Court of Admiralty in 
ſhip, - rance; and take it to be according to right, and will not 
maſter was examine their proceedings; for it would be very inconvenient 


Dutch, if one kingdom ſhould by peculiar laws correct the judgments 


if f | a . 
SD.” vo proceedings of the Courts of another kingdom. This 


Engliſh, Was a Caſe cited by the Court. Carth. 32. 

and two a N . 

Dutch. The Court would not ſuffer it to be argued, but ordered judgment to be entered forthe 
plaintiff ; for they ſuid that ſentences in Courts of Admiralty ought to bind generally according to 
Jus gentium. And if the merchant in this caſe had received wrong he ought to apply to the Ad. 
miralty and council, this being a matter of goverament, and that the king ii he faw caule would 
ſend to tus ambaiiador leiger in France who would take care that right ſhould be dont, and that 
it right be not done, then the king would grant letters of marque and repriſal. Raym. 
473. 5. C. adjudg ed accordingly. — S. C. cited Arg, Show. 143. ———5. C. cited Comb. 121. 
per Holt Ch, J. x 


16. If a man ts taken on ſuſpicion of piracy, and a bill is pre- 
ferred againſt him, and the jury find ignoramus ; if the Court of 
Admiralty will net diſcharge him, the Court of King's Bench will 

rant a habeas corpus, and if there be good cauſe, diſcharge 
i or at leaſt take bail for him. But if the Court ſuſpects 
that the patty is guilty, perhaps they may remand him; and 
therefore in all caſes, where the Admiralty legally have an ori- 
ginal, or a concurrent juriſdiction, the Courts above will be well 
informed before they will meadle. Molloy 70. cap. 4. f. 31. 

17. No probibition ſhall be granted where a libel is not 
brought into Court ; per Cur, Comb. 136. Trin. 1 W. & M. 
in B. R. in Caſe of Corſet v. Huſely, | ©; 

18. Libel in the Admiralty againſt the maſter and ſhip 
which lay in the River Thames, fr heedleſsly running over 
another ſhip ; the defendant there moved for a prohibition» 


The plaintiff informed the Court that the defendant would not 
appear, 
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appear, ſo that he could have no action at law; and thereupon 
the Court refuſed to grant a prohibition, unleſs the detendant 
would appear and give bail. 2 Salk, 548. pl. 3. Irin. 4 W. 
& M. in B. R. Wharton v. Pitts. | 
19. The /hip was libelled againſt in the Admiralty, for that 
the ma/ter being taken by a French privateer, had ranſomed the ſhip 
fer zol. and had ſued for the payment of it, and was carried 
priſoner to Dunkirk, and the money was not paid &c. and ſentence 
was ive in the Admiralty againſt the ſhip; and upon motion 
for a prohibition it was denied by Holt Ch. J. then alone in 
Court, becauſe the taking and pledge being upon the high 


ſea, the ſhip by the law of the Admiralty ſhail anſwer for the 


redemption of the maſter by his own contract. Ex relatione m'ri 
Place, Lord Raym, Rep. 22. Mich. 6 W. & M. Wilſon v. 
Bird, 
20. One B. by letters of marque Sc. from the African Com- Comb. 444 


pany, took a French ſhip near Gambay, which be carried inte — 


Africa, and the Admiralty there condemned her as prize, after- S. C. and B. 
wards B. ſeld the ſhip at land, and applied the money to his own prayed a 


uſe, and then coming into England was fued in the Admiralty here — 


er an accompt. After ſentence given againſt him, he appealed, that the 
and moved for a prohibition, but denied; for the ſuit here is ſhip was 


5 1. ic taken \uper 
but an execution of the firſt ſentence, by which the ſhip is 0 


adjudged the king's prize, and the Admiralty having juriſ- partibus 


diction, their ſentence did bind the property, and cannot be meow 
gainſaid till reverſed by appeal. 1 Salk. 32. pl. 3. Tria. 9 ade 
W. 3. B. R. Broom's Cale, for per 

: Holt Ch. 0 
the taking being at ſea, that gives the Admiralty a juriſdiction and the ſubſequent conrerjion 1s to be 
coupled with it, —- 5 Mod. 249. S. C. and it was turther inſiſted tor a prohibition, that the 
property being once veſted in the king by the condemnation of the ſaip as prize, there can be no 
tuit in the Admiralty here afterwards; for if after ſuch condemnation the goods are converted, 
the king muſt hring an action of trover; and that this is a ꝓlun action of trover upon the face of 
the libel. But it was anſwered that 74is ſhip rous talen without any commi//zon or ſe ters [ £26 ] 
of mart, and therefore it is a perquilue to the Admiralty, and B. iz retponſible to 33 
the king for ſhip and goods. — — 12 Mod. 134. S. C. and held that by law of the Admiralty 
the property of a ſhip talen without letters of mart veſts in the king uton the taxing, and this upon the 
fr2h ſea, and therefore that which was taken was but in trult tor the King and he, who took it, 
is but accountable to him; and tor the account and breach ofthis truſt the ſuit ia the Admiralty is 
very proper. Now it the party, that took this ſhip, brought it to land and there fold it and 
converted it to his own ule, this makes him a wronz-doer ab initio, and rule for a prohibition 
was diſcharged. —— Carth. 398, 299. S. C. and prohibition denied, becauſe the Admiralty 
had juriſdiction of the original cauſe winch was the capture, on which the king's title immediately 
accrued, and the embezzlement was immediately upon the capture, and ſo all was but one con- 
tinued act; and this 2d libel was but a continuance of the firlt ſuit and a charge grounded on the 
Srit ſentence by way of execution thereot. 


21. A libel in the Admiralty was for the caption of @ ſhip Carth. 423, 


generally without ſhewing that it was upon the high ſea, but 2 


the ſubſequent proceedings did ſhew it. After ſentence in S. c. accord- 
the Admiralty a prohibition was moved for, but the Court ingly. — 


was divided. Comb. 462. Mich, 9 W. 3. B. R. Tremoulin Jv 


p. 271. 
v. Sands. Shermoulin 


v. Sands 
S. C. accordingly, and ſo no prohibition was granted. 12 Mod. 143. Terremoulia v. Sands 
C. the Court divided and ſo rule for prohibition was diſcharged. 
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Coutt of Admiralty, 


22. B. R. will not prohibit 4% the mariners er any one of 
them to ſue in the Admiralty fer their wages, For per Cur, 
there is no difference where one libels, and where many do, 
Fot the reaſon why B. R. permits mariners to libel there for 
their wages, is not only becauſe they are privileged to join in 
{wit there, whereas they ought to ſever at common Jaw, be— 
Caute the contracts are ſeveral; but alſo by the maritime 
law, mariners have ſecurity in the ſhip for their wages, and 
it is a kind of implied hypothecation to them; and therefore 
B. R. allows mariners to fue in the Admiralty for their wages, 
becauſe they have the ſhip for their ſecurity. Lord Raym. Rep, 

3098. Mich, 10 W. 3. in Caſe of Hook v. Moreton, 
, Sega 23. On a queition whether a mate of a hie might libel in 
co., z, the Admiralty for mariners wages, it ſeemed to the Court 
that a mate is but a mariner and therefore might libel there, 
Lord Riym. Rep. 397, 398. Mich, 10 W. 3. Hook v. 
Moreton. | 
24. Prohibition niſi cauſa was granted to Court of Admi- 
ralty for libelling there for ſeameus wages, it appearing on the 
libel that the ſervice was all en the river Thames. 12 Mod, 
230, Mich. 10 W, 3. Bidolph and Bruce; 
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12 Mod. 
% 

— rat 3 tor a matter ariſing within their juriſdiction, 

tue Court though ſhe be reſcued at land, the conuſance of the reſcue 

— — belongs to the Admiralty, otherwiſe not; per Holt Ch. ]. 

refeife her Lord Raym. Rep. 446. Paſch. 11 W. 3. Rigden v. Hedges, 


out of their 
guriigiftion, and no prohibition lies 


8. C. cited 26. Though a maſter of a ſhip cannot ſue in the Admiralty 
by Hol: Ch. for his wages, yet potlibly if the ma/ter dies in the voyage and 


. 12 Mod, . - : 
2 by anotber man takes upon him the charge of the ſhip upon the ſea, 


name o ſuch cate might be different, as in the Caſe of GRoswicH 


Croldy v. „. LouTHSLEY, where it was held lately in this Court, that 


Loſmel}.— , ; 
S. C. cited if a ſhip was hypethecated and money borrowed upon her at 


by icht Ch. Amſterdam upon the voyage, he that lent the money may fue 
® Joed a ä | A 
in the Admiralty for it, and this Court granted a conlult: 


Raym. Rep. ; | 
152.asre- tion, But in another caſe, where money was borrowed upon 


folzcds the ſhip before the voyage B. R. granted a prohibition, and the 
_ * parties acquieſced under it. Per Holt Ch. J. Ld. Raym. Rep: 
Coltard ve 577, 578. Trin. 12 W. 3. in Cafe of Clay v. Snelgrave. 
ewſtic. 
S. C. cited a Lord Raym. Rep. 805. Arg. & Ibid. per Cut. 806. Mich, 1 Ann. in 
Caſe of Juſtin v. Ballam, S. C. cited Arg. and by Holt Ch. J. e. Ld. Raym. 
[ 537 ) Rep. of = Trin. 2 Ann. by the name of Coffart v, Lawdſley. ————6 Mod. 79. 
S. C. cited by Holt Ch. J. as the Caſe of Corltwick v. Lowſcley, 1 W. & M. argued and reſolved 
by all the judges. And Powell J. added, that though in that caſe the libel laid the contract ta 
have been ſuper altum mare, yet the Court took notice of it as done at Rotterdam; but being in 
the voyage, and occaſioned by a ftreſs at ſea, it was held well enough within their juriſdiction, 
and that the hypothecation of ſhips is abſolutely neceſſaty for the preſervation of navigation ; tor 
the maſters have nothing elſe to get credit with, and they are the only Court can give them 
remedy; if a ſhip in harbour here in England be hypothecated, they ſhall not ſue for it there; 
maſter cannot at any time ſell, but he may hypothecate in voyage tor neceſſaries; but the libel 
being againſt the ſhip and party, the Court faid, they would fend a prohibition asto him unlefs 
quatenus it is neceſſary to make him party towards the condemnation of the ſhip ; and fo it was 


dave. 
* Comb. 


25. If a ſhip be arre/ted by a proceſs out of the Court of 
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Comb. 195. Corſet v. Huſeley Trin. 10 & M. in B. R. the 8. C and a conſultation awarded 
dy the whole Court; and Dolben J. ſaid, he wondered that this could be made a queition, unce 
't was admitted that the money was for the uſe of the ſhip, but it the maſter had employed the 
money to his own uſc, a prohibition ſhould have gone. 


27. Executor of the matter of a ſhip libelled in the Admi- 1.4. Raym. 
ralty Court for wages owing to the teſtator by the owner, Rep. 57 . 
but a prohibition was granted, 1 Salk, 33. pl. 4. Trin. 12 cur 
W. 3. B. R. Clay v. Sudgrave. oo 

| ly. Car h. 
318. S. C. ſays, in this caſe it happened, that the owner was beyond ſea, and the counſel for tue 
adminiſtrator inſiſted that no prolübition might go, unleis ſome ſuthcient perſon would appear 
and put in bail in an action to be brought againſt him; becauſe otherwiſe this debt might be loſt 3 
and the Court thought it reaſonable lo to do; but afterwards a rule was made for a prohibition 
abſolutely without any condition. Ld. Raym. Rep. 378. S. P moved iy Northey, who 
leid, chat chis had often been dome; and Holt Ch. J. confeſſed, that the Court had ſometim 3 
interpoſed and procured bail to be given; but then it was by conſent, and in caſe of the proprie- 
tor himſelf; but in regard that in this cafe the plaintiff was a purchaler without notice, there was 
no rcaſon ; and a prohibition was granted. 


28. A ſhip put into Boſton in New England, and there the n _ 79e 
maſter took up neceſſaries and gave a bill of ſale by way of hypothe- 8. p. held 
cation, for the payment of the money; and now upon a ſuit zccording- 
aggin/t the ſhip, and the owners, a prohibition was granted as ly, and the 
to them, becauſe the Court held, that the contract of the i 
maſter cannot make the owners perfonally ſubject to a ſuit; Nip and 
but as to the ſuit againſt the ſhip a probibition was d:nied, becauſe the party, 
the maſter can have no credit abroad, but upon a hy potheca- 4 
tion of the ſhip, and it is not reaſonable to hinder the Admi- would fend 
ralty from giving a remedy where we can give none our- 2 prohibt 
ſelves. 2 Salk. 35 pl. 9. Trin. 2 Enn. B. R. Johnſon v. prong 
dhippen. | quatenus it 
is neceſſafy 


to make him a party towards the condemnation of the ſhip; and fo it was Cone, — 11 Mod. 


30. S. C. accordingly ——— Lad. Kaym. 982. S. C. accordingly. 


29. The maſter took proceſs out of the Admiralty, againſt 21d. Raym. 
the owners, to arreft the goods landed at Briſdel in cauſa ſalvagn. D 
Before appearance it was moved for a prohibition on affidavits Watſon 
of the matter before libel, whereby it appeared that the goods & accord» 
landed were arreſted in cauſa ſalvagii. But per Cur, though "eo = 
the goods are now arreſted at land, yet the ſalvage, which denied. = 
was the cauſe of the arrett, might be at fea, which will appear © Mod. 11. 
by the libel, and therefore a prohibition was denied till appear- 1 


ance or libel exhibited, and the rather becauſe the party may prohibition 


have remedy by treſpaſs or replevin, and this is not like diſcharged, 


SANDS's CasE, where on proceſs to ſtay a ſhip in the river 
a prohibition was granted before appearance; for that proceſs 
was not for an appearance as this is, but was in nature of an 


execution. 1 Salk. 35. pl. 8, Mich. 2 Ann. B. R. Tranſer 


v. Watſon, 

30. It was moved for a prohibition to a ſuit in the Admi- 
ralty for ſeamens wages on a ſuggeſtion that the contract was 
made by deed at land, But upon reading the ſuggeſtion it 


appeared to be general, that the contract was made at land. g 
Vol. VI. 1 Sſ The © 530 


538 Court of Admiralty; : 


The ſuzgeſtion was amended and made per ſcriptum. But the 
Court held it inſuthcient; for it might be by writing and yet 
not by deed, and if fo it is only a parol contract, and the 
agreement was urged to be ſpecial, yet the Court held, that 
did not draw it from the Admiralty's juriſdiction ; and the 
motion was denied, 2 Ld, Raym, Rep. 1206. Mich. 4 Ann. 
Benns v. Parre. | | 
Powel J. 31. A motion was made for a prohibition to the Court of 
_— Admiralty in a ſuit there by ſeamen for their wages upon a 
a cafe of the ſugge/tion that the Court refuſed to allow the defendant's allegation 
like nature, that the place, upen the arrival at which: the plaintiffs intitled 
w_ 3 themſelves, was not a port of delivery; and that they refuſed ts 
menced in receive the allegation, unleſs the defendant would bring the money 
the Court demanded into Court, But the Ch. J. and Powell held, that the 
[<5 ea Admiralty Court were the judges of that matter, and that if 
ſeamen ſor they did not do the defendant right, his only remedy was by 
their wages, appeal; but it was no ground for a prohibition ; the ſuit here 
upon ihe. Was for wages upon the arrival of the ſhip at Guinea, 2 Ld, 
the ſhip aa Raym. Rep. 1247. Paſch. 5 Ann. Brown v. Benn, & al, 


Newfound- | 

lend ; and though the merchants all held it no port of delivery, yet the Court of Admiralty held 
ene contrary. And ſo did the Court of C. B. upon à motion for a prohibition. 2 Ld. Raym, 
Rep. 1248. S. C. | | 


32. A prohihition does not lie to the Admiralty Court 
bef:re ſentence, though otherwile it is as to the Spiritual Court. 
Holt's Rep. 49. pl. 5. Paſch. 5 Ann. Brown's Caſe, 

33. The defendant and other ſeamen libelled in the Admi— 
ralty Court for their wages, and ſet forth in their libel, that 
they went to ſuch a place, or coaſt in the Eaſt Indits, and that 
the plaintiff had not paid them their wages &c, Sir James 
Montague moved for a prohibition, for that Court will not 
by their way of proceeding, receive our anſwer but upon oath , 
by which means we ſhall be forced ta diſcrver that we traded to 
the Eaſt Indies, and ſi incur a penalty inflicted by act of parlia- 
ment which is general, prohibiting all the ſubjects of England 
to trade or trafhck there, except they have a licence, or are 
of the Eaſt-India Company. Beſides, theſe mariners have a 
contract under hand and ſeal for their wages, on which they may 
ſue at law. But the prohibition was denied; for it is reaſon- 
able and juſt, whether their going thither was lawful or not, 
that you ſhould pay them their wages; there is no unlawful 
act ſuggeſted, and if there be a contract under hand and ſeal 
for their wages, yet the Admiralty may have juriſdiction 
thereof as incidental ; but if they judge contrary to our law, 
we will prohibit them. But they on the other ſide deny the 
contract to be as you have alledged. Holt's Rep. 49, 50. 
pl. 6. Mich. 5 Ann. Gawn v. Grandree. 

34. A prohibition was prayed, becauſe there was a ſuit for 
wages and for expences in travelling ly ſeamen, quead the travel- 

ling expences which were due to them in — by land from one 


; hip to another, but belonging to the ſamg maſler, ſed non allo- 
| * catur; 
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 eatur 2 for ſhall the ſeamen be turned on ſhore &c. and to 
travel from one place to another without having their charges 
or wages born &c.? Per Powys ſenior Eyre, and Fowys 
junior. Hill, 12 Ann. Reg. B. R. ex motione Mr, Whit- 
acre, | | 

35. A prohibition was prayed by the owners of a ſhip to 
ſtay a ſuit in the Admiralty by the maſter and ſcamen againſt the 
Freight of a ſhip, becaule the ſuit ought to have been againſt 
the ſhip or the owners of it, not againſt the freight as here, 
Jed non allocatur, for the ſcamen may join, and by their law 
© they may lay hold of the ſhip, and if by their law they can lay 
hold of the freight too, why ſhould we prohibit them? 
heſides was there ever a prohibition granted at the ſuit of a 
Za perſon, as here you pray it, but a prohibition only as to 
© the maſter * Mich. 12 Ann, B. R. Neclanham v. Foliamb 
al. | | 
356. A maſter of a ſhip ſud in the Admiralty for his wages 
and /aid the contract to he made infra fluxum & refluxum maris 
iufra juriſdictianem Curie Admiralitatis ; but a prohibition 
was denied to be given, becauſe it was after ſentence, 2 Ld; 
KRaym. Rep. 1452. Mich. 13 Geo. Barber v. Wharton. 


(E. 4) Admiralty. Pleadings. 


i. T Brought arcount for gaods againſt P. in C. B. and there- 
upon P. urd T. in the Court of the Admiralty, ſuppeſ- 
ing the goods to have been received in foreign parts beyond the ſeas e 
and the faid T, being rommitzed fer refuſing to anſwer upon his 
© cath to ſome interrogatories there propoſed to him, brought his 
8 habeas corpus, which was returned thus, Ego William Pope 
& Mareſcallus ſupreme Curiæ Admiralitatis Angliz Dom. Juſtic. 
ſereniſſ. reginæ noſtræ in brevi huic ſchedule annex, ſpe- 
cificat. certific. quod infra vocat. T. ante advent. iſtius brevis 
© capt. fuit & cuſtodiæ meæ commiſſ. ex eo quod dictus T. 
vinculo Sacramenti coram Judice Admiralitatis Angle aſtrictus 
ad reſpondend. quibuſdam articulis contra eum in dicta Cur. 
dat. &c. ſub pœna quinque librarum, &c. contumaciter ex- 
amen ſuum ſubire recuſavit, idcirco, &c. and it was reſolved 
by the Court of Common Pleas ; That the return above- 
mentioned was inſufficient as being too general, becaule it is 
not ipecified for what cauſe or matter FT. was examined, ſo 
sit might appear that the interrogatories were of ſuch 
Ichings, as were within their juriſdiction, and that the party 
ought by law to anſwer upon his oath, for otherwiſe he 
: might very well refuſe, 12 Rep. 103, 104. Hill. 2 Jac; 
8 4 omlinſon v. Philips. 

2. A libel in the Admiralty laid a contra& apud malaga inff 2 
; Ofiritas maris vocat. the Streights of Gibraltar infra jurilu e: 
nem maritimam, and a prohibition was granted, becaule 


8 2 Malaga, 


: at appeared that the contract was made in the iſland of 
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Malaga, and then the adding infra juriſdictionem maritiman, Wi 

is void, Hob, 213, in pl. 270. cites Mich, 9 Jac. Audley Wl 

v. Jennings. 
3 Bulſt. 205. 3. In an action upon the caſe for ſuing in the Court of Admi. 
4 ralty, fer a thing done in cerpore comitatus the cat was qu, per 
the count Statut. 13 R. 2. inter alia, it was evatted, that the juriſdiction of 
"== Sg the admiral ſhall extend only to things anne, Juper aitum mare; 
baute con- and it does nit recite the whole flatute ; nor that it was in parlia. 
uncut bur ment; yet adjudged good and affi: med in error; for it cannot 
the ort ena ſtatute unleſs it be made in parliament; and nobody is 
boah to recite any more of a record than what is ſufficient 
to induce the action; as in debt upon a judgment it is fuff- 
cient to recite only the judgment. Jenk. 323. pl. 34. cites 
Fleming v. Yates. | f 


tatum kult. and judgment aſñrmed. 
S. P. does not appear. 


Roll. Rep. 202. pl. 5. and 210. pl. 51. S. C. but 


Codb. 385. 4. Treſpaſs for breaking a ſhip and carrying away her ſail. 
to. 390. The defendant tlie by a warraiit from the Admiralty to arr: 
Pt the fhip and keep ber ſafe, by virtue whereof he entered and 
Car. E. R. carried away the fails, which is the ſame treſpaſs. It was ob- 
[ 349 ted, that the breaking the ſhip was not anſwered, neither 
the S. C. but was there any warrant to carry away the ſails; but per Cur, 
I do not ob- I. 3 ; N 
Irre 5. P. the plea is good; becauſe the entry into the ſhip by virtue of 
the warrant is in law a breaking it, as clauſum fregit &c, and 
that he might carry away the fails ; for this is the manner if 
their proceeding, and grounded on reajon, becauſe he could not 
keep her ſafely, if the fails are not carried away, Latch. 19), 
Mich. 2 Car. Creamer v. Lookley. | 
5. H. brings an action, fuije impriſonment againſt G. Tit 
defendant pleads a ſpecial juj/ification, that he took and impriſanat 
the plaintiff by virtue of a commiffeon granted aut of the Court if 
the Admiralty, to examine the taking away of certain goods wi! 
Were wrecked by the ſea, The plaintiff demurred, becauſe th 
defendant has not ſet forth the cuſtom of the Admiral Court, ibu 
the firſt proceſs thereef is a capias, and ſo it appears not whether he 
have proceeded right or not. 2dly, It does not appear that tit 
matter for which the commiſſion was granted is maritime, ail 
other matter they ought not to meddle withal. The ruled 
Court was to ſhew cauſe why judgment ſhould not be give! 
_ the defendant upon this plea, Sty. 64. Mich, 23 Cit 
ull v. Gurnet, 
6. A libel for a ſbip taken by pirates, and fold at Tunis, bu 
made no mention that the ſhip was taken ſuper altum mare; a 
though there was contained therein very much to imply 
yet the Court held that to be abſolutely neceſſary to ſupp" 
their juriſdiction, Vent. 308. Paſch, 29 Car. 2. B. B. 
Anon. | 
Show. 6. 7. Treſpaſs for taking a ſhip &c. The defendant pleads, that l 
8. C. and Tas captain of @ man of war, and that he took her on the 515 
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as a prize, and carried her 10 and there proſecuted her, 
and condemned her in the Admiralty as a prize &c. Upon 
demurrer Holt Ch. J. held, that he was captain was well 
enough; he need not ſhew his commiſſion ; but it does nat appear 
how this ſhip came to be a prize, nor that there was any cauſe to 
eize her as ſuch, nor that there was any war; the ſubſequent 
going to the Admiralty cannot juſtify the firſt illegal caption, 
Beſides, it is not ſhewn whoſe Court of Admiralty it was, nor 
before what judge, Judgment pro quer. by the whole Court, 
N. B. This was an interloper ſeiſed by the Eaſt India Com- 
pany, and carried to the Indies, and there condemned by the 
Company's admiral &c. Holt's Rep. 47. pl. 1. Paſch. 1 
W. & M. Beake v. Tyrrel. 


For more of the Court of Admiralty, See 4 Inſt. 134. 
Cap. 22. and Prynn's Animadverſions, Amendments of, 
and additional Records to 4 Inſt. 75. to 134. 


Cinque Ports. 


(E. 5) The juriſdiction of the Cinque Ports. 


54⁰ 


Holt's Rep. 
47. is co- 
pied thence. 
Com h 
120. S. C. 
adjudged 
for the 
plaintiff.— 
Carth. 31. 
S. C. re- 
ſol ved. 
3 Mod. 194, 
Beak v. 
Thyrwit, 

S. C. adjor- 
natur. 


. 24S 3 TH E Conflable of Dover Caſtle ſhall na? hold — that is 

cap. 7. plea of any foreign country within the caflle- — 
gates, except it concerns the keeping of the caſtle; neither ſhall he Lieutenant, 

diftrain the inhabitants of the 5 parts to plead elſewhere, or other- " Re 
wiſe than as they ought, according to the form of their charter, ; — 

confirmed by the great charter, is alſo the 
Warden of 


me Cinque Ports; and the king's writs directed to him are direſted Rex &c. B. conſtabulario caſtri 
fut 4 Dover, & cuſtodi ſuingue portuum ſuorum; but he 18 commonly called Lor IWarden ot the 


Cinque Forts, The cinque ports are, Haſtings, Dover, Hithe, Rumney, and Sand- 
wich, whereunto Hinchelſea and Rye (as moit of note) and other towns be adjorned, 
2 Inſt. 556. : 


[ 541 J 


The Conſtable of Dover, and Lord Warden, has two juriſdifions, viz. The authority of an 
edniral, and to hold plea by bill concerning the guard of the caſtle &c. according to the courie of 


thc common Jaw, and ol this juriidiction doth our itatute ſpeak, 2 Inſt. 559, 557» 


2. A. brought debt in London by writ in C. B. against the 
gacler of the Cinque Ports, becauſe he had J. N. who was con- 
demued to the plaintiff, in execution ard ſuff-red him to eſcape 
in Londen, The defendant pleaded nul tiel record. The 
Juſtices write to the Conflable of Lover, and he over to the Barons 
of the Cinque Ports, Br, Cinque Ports &c. pl. 26. cites 30 H. 


b. 6. And Brooke ſays, et fic vide that the juſtices of C. B. 


may write to the Conſtable of Dover tor a record of the Cinque 

orts, a 
3. Recovery in bank of lands in the Cinque Ports is good as it 1s 
in ancient demeſne, or of lands where conuſance of pleas is; 
and yet in other actions of the ſame land again at another time, the 
tenani may plead that it is in the Cinque Ports in the one caſe, 
813 | and 


541 


Yelv. 12, 
S. C. and 
the plea 
adjudged 
di; for 
though the 
Cinque 
Ports have 
divers grand 
I:berties, 
vet the rea- 
ſon of the 
grent of 
thoſc ibere 
tics was tor 
tic caſe and 


benefit ot 


Curt [of Cinque Ports.) 


and the lord may demand conuſance in the other cafe, and 
ſo the nature of the land by this recovery is not changed, 
So it ſeems of recovery in bank of land in London. Br, 
Cinque Ports, pl. 24. entes 50 H. 6. 33. 

4. It was ſaid, that the Cinque Ports are not by grant of the 
king, nor by prejcription, but by an aft an in ancient parliament, 
Quzre. Br. Cinque Ports, pl. 23. cites 12 E. 4. 17, 18. 

5. In treipals it was faid arguendo, that recovery in C. B. 
of land which ics in Chefter, Durham and Lancaſter, is wid; 
contra in the Cinque Ports; quzre & ſtude diverſitatem. Br. 
Cinque Ports, pl. 24. cites 9 H. 7. 12. 

6. The Conſtable of Dover, who is Warden of the Cinque 
Ports, ſhal! not hold plea F a thing which ariſes in the county 
= of the Cingue Ports, Br, Juriſdiction, pl. 99. citez 

", N. B. . | 

7. The Conſtable of Dover, who is Warden of the Cinque 
Ports, cannot hold plea of a thing which doth belong te be deter- 
mined in the county, if it be not of a thing concerning the keeping 
of the caſtle of Dover ; and it he does, the party ſhall have a 
writ directed unto him ro ſurceaſe, and upon the fame an alas, 
and a pluries, and an attachment. F. N. B. 240. (B) | 

8. If the conſtable holds plea of any thing of which he ouzht 
not for to hold pla, the party ſhall have Ps attion upon the 


flatute, although he does not ſue forth any writ before 


directed to the conſtable, F. N. B. 240. (C) 

9. The defendant was committed becauſe he would not anſwer, 
the land lying in the Cinque Ports, Toth. 215. cites 40 
Eliz. Langham v. Beachampe. ö 

10. Appeal of murder was brought in B. R. of a murder dont 
upon the plaintiff's brother at S. in the county of K. It was ob- 
jected that it did not lie, becauſe S. was within the Cinque 
Parts where the king's writ does not run, and that the Cinque 
Ports nor any part of them are within the county of Kent, 
All the juſtices delivered their opinions ſeverally that the plea 
was not good for the matter; hecaule this action of appeal is 
higher than an action real or perional, and in ſome ſort con- 
cerns the queen; and in ſuch caſes as concern the qneen it is 
no plea to ſay that it is within the Cinque Ports, as in a quæte 
impedit, Cro. E. 910, 911. Mich. 44 & 45 Eliz. B. R. 
Criſp v. Verral. | | ; 


the 1n1:abitants and not to their prejudice, A 2d reaſon was, becauſe the defendant having done 
the murder within the Cinque Ports and flying out of the Cinque Ports, if the pleading here 
thould be good, there would be a failure of jultice ; for thoſe of the Cinque Ports cannot try 
him, becaulc he is not there, Popham ſaid, if the defendant had ſhewn that at the time of the 


[ 542 ] 


murder ſuppoſed, and ever after he had been and was an inhabitant and commo- 
rant within the Cinque Ports, and fo by his plea he had given juriſdiction to the 


Court there, and they as judges prayed to have view, that the defendant, if guilty, might hav? 
received a ſatisfaftory judgment, viz, death for death, then the plea had been good ; but tit 
defendant has not ſhewn any ſuch thing whereby it appears that this Court of the king has ſo 
much juriſdiftion, A 3d reaſon was added by Gawdy, Fenner and Yelverton J. becauſe this 
Court of B. R. is the moſt High Court of Juſtice, and of greateſt Sovereignty; and though the 
kings betore have granted conuſance of appeals to the Barons of the Cinque Forts, yet this docs 
„ away the queen's intereſt as touching herſelf, and in this appeal the queen has intereſt 
dy « 2:c2uc ; for if the plaintiff be nonſuited after declaration or releaſes (according 1 9 
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H. 5, Corone ) yet the defendant ſhall be arraigned at the ſuit of the queen. And further 
all the Court held the plca double and repugnant ; the one is, that Sandwich 1s parcel of the 
Cinque Ports, ubi breve domine reginz non currit, which id matter in law put in the judgment 
of the Court; the other is, that it is not in the county of Kent, which by the fult plea is denied, 
viz. by ſaying that is parcel of the Cinque Ports &c. and yet by the other part it is utter! y denied 
to be in the county of Kent and fo repugnant ; and alſo in truth all the Cinque Ports are parcel 
of the county, though by their charter they are exempt from being drawn in plea within ws 
county generally, 


11. Of ſuch things whereof the Con/kable of Dover and 
brd warden hath juriſdiction, he is the immediate officer to the 
C:urt, and as it has been ſaid, writs ſhall be directed to him as 
in all real actions c. for land within the Cinque Ports, 
2 Inſt, 557. 

12. They of the Cinque Ports have great liberties and pri- 
vilezes, in reſpect of their neceſſary attendance in the ports 
for the defence and ſafety of the realm. 2 Inſt. 557. 

13. If a præcipe be brought againſt one for land within the 
Cinque Ports and he appears and pleads to it, and judgment be 
given againſt bim in C. B. this judgment ſhall bind him for ever 3 
tor the land is not exempted out of the county, and the 
tenant may wave the benefit of his privilege. 2 Inſt. 557. 

14. The Cinque Ports are not exempted out of the county for 
divers cauſes. 1ſt. The Conltable of Dover has no general 
juriſdiction within the Cinque Ports, but it is limitted; for 
example, if a man be murdered in any of the Cinque Ports the 
wife ſhall have an appeal againſt the murderer directed to the 
ſheriff of the county, and he ſhall execute the writs within the 
Cinque Ports; for the cenſtable hath no juriſdiftion to hold plea 
thereof as it was reſolved, Trin. 42 Eliz. in an appeal brought 
by Mars v. BAYNes, for the murder of her huſband at F. in 
the county of K. 2 Inſt, 557. 

15. And fo it is if he be in cuftedia mareſcalli, the appeal 
may be brought by bill againſt him for murder in any of the 
Cinque Ports. 2 Inſt. 557. 

16, Alſo if the Conſtable of Dover Hd plea of a foreign plea, 
contrary to the purport of this ſtatute, an action upon the 
ſtatute doth lie againſt him, and the writ may be direCted to 
the ſheriff of the county, and he may ferve it within the 
Cinque Ports. 2 Inſt, 557, 

17. Prohibition was moved for to the Court of Dover, for 
that they held plea there by plaint, in nature of a writ parti- 
tion between tenants in common, but they having proceeded to 
judgment and execution, all the Court held it 276 late for a prohi- 
bition, inaſmuch as there is no perſon to be prohibited, and 
poſſeſſions never were removed or diſturbed by prohibitions, 
Sid. 165. pl. 24. Mich, 15 Car, 2. B. R. Hall v. Norwood, | 

18. They may hold plea of franktenement in the Cinque _ though 
Ports; for otherwiſe there will be a failure of juſtice, Per, 2 
Keeling J. Sid. 166. in pl. 24. Mich. 15 Car. 2. B. R. in the 


Cinque 
Ports, yet they do not make any original writs there, but it ſerves only to decide mathers of equity; 
per Keling J. Sid, 166. in pl. 24. Mich. 15 Car. 2. B. R. 
814 19. The 
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19. The great uſe of their chancery there is 10 be relieved 
ag nfl errors in proceedings at law, the which errors they uſe 
to indorſe on the bill; and the reaſon of this is, becauſe the 
writ of error of thoſe judgments lies only at Sheppy, the 
which place if it be admitted to be known, yet the lord 
admiral has not held Court there for a long time. Sid. 356. 
in pl. 6. Hill. 19 & 20 Car. 2. B. R. at the end of the Caſe 
of Ting v, Merriwether in a note there, ſays, fic dictum 
fuit. And Twiſden J. ſaid, that writ of error or certiorari 
lies to the Court of Sheppy, though not from that Court to 
the inferior -ourts there, and that ſo the books which ſpeak 
of error to the Cinque Ports are to be underſtood, quod 
nota. 

20. A certizrari was ſent to W. for a record that they had 
made, weereby they had taxed the foreien; and they return that 
they had made taxes for the foreign for the preſervation of the corp- 
ration, and to raiſe ammunition te provide againſt invaſion of 
Foreigners; and ſhowed that I. was one of the Cinque Ports, 
ubi breve domini regis non currit. Per Hale Ch. J. you cught to 


ft ferih that there was ſome juriſaiftion to which the party might 


appeal if he were injured, otherwiſe the corporation will be 

arty and judges and all, and they will tax the lands of the 
| to what value they pleaſe, Freem. Rep. 99. pl. 111. 
Paſch. 1673. Anon. 

21. Upon an appeal from a ſentence in the Admiralty of 
the Cinque Ports, the herd warden granted a commiſfior of 
delegates, and upon a demurrer to a bill for that the plaintiif 
did not ſet forth that the lord warden had authority to grant 
ſuch commiſſion, the Court made no order as to that matter, 
but could not relieve the plaintiff, becauſe the appeal was 19: 
within 1 3 days after the ſentence. Fin. R. 437. Mich. 31 
Car. 2. Denew v. Stock. 


(E. 6) In what Caſes the Writ of the King 
runs thither. And of Returns thereto. 


I. CENTITICATE upon @ fatute merchant the ſheriff re- 

turned quod non eft inventus &c, Thorp prayed writ 
fo the Conſtable of Dover and ts the Wardens of the Cinque Ports, 
inaſmuch as the lands are there, and the ſheritf may make exe- 
cution there, and for this cauſe the writ was granted him. 
Br. Cinque Ports, pl. 6. cites 21 E. 3. 49. 

2. Debt by H. and H. againſt T. as heir ; who pleaded 
nothing by deſcent. The plaintiff replied offi ts at fuch a place 
within the Cinque Ports, And fo it was found by a jury of 
the county adjoining, and judgment given of the moiety of 
his lands, as well thoſe by deſcent as by purchaſe ; and à 
writ awarded to the Conſtable of Drver, to extend the lands within 
abe Cinque Porti, But it was ſaid, that firft the plaintiff ought 

| 10 
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to have a certiorari to ſend the record into the Chancery, and from 
thence by mittimas to the Conflable of Dover. 3 Le. 3. pl. 7. 


3 & 4 Ph. & XI. Heck v. Tirrell. 

A contract was made between A. and B. in Londin, after 
wards A. left the city and dwelt within the Cingue Ports; and 
being atterwards impleaded upon this contract he claimed his 
privilege of the Cinque Port, and cited 12 E. 4. that thoſe of 
the Cinque Ports ſhall not be ſued elſewhere than within the 
Cinque Ports, Shute |, ſaid, that this was true for any matter 
arifing within their juriſdiction, but where a man gives a 
bond of 1001. or a 10001. and then goes and dwells in the 
Cinque Ports, perhaps the obligee might loſe his debt; and 
adjudged he ſhall not have his privilege. Godb. 90. pl. 102. [ 544 J 


Mich, 29 Eliz. B. R. Anon, 
4. If a ranger does treſpaſs Sc. in the Cinque Ports &c. 


the /uit ſhall be by writ, leſt the treſpaſs ſhould be diſpuniſh- 


able. 2 Inſt. 557. 
c. ihe privilege extends to certain particular towns, whereof 


- 


the king's courts cannot jud cally rake notice, 2 Inſt. 557. 

6. B. being impriſoned by the Lord Il arden of the 5 Ports, a Palm. 54. 
habeas corpus was awarded t the Maren, who refuſing to obey and 96. 
. . | I S. C. the 
it, then an alias habeas corpus was with a penalty, the Warden p 
pretending that the king s writ did not run there. Reſolved ment was 


„ Un wrd d cre, and till he re- 
v all the Judges that the king's writ did run there, yo 


eſpecially this writ which is a prerogative writ, which con- 40. i 
cerns the king's juſtice to be adminiſtered to his ſubjects; for taking au 
the king ought to have an account w''yy any of his ſubjects is im- _—_— _ 
*,” » * 89 a - « , 4 Cable C2 
priſaued, ana no anſwer can ſatisfy it, but to return the cauſe pa- ine 1. 


ratum habes corpus ; wherefore the Court all held that another ſea, and 
habeas corpus ſhould be awarded under a great penalty, re- N * 
IC lan . 


turnable at another day. Cro, J. $43» pl. Zo Mich. 17 Jac. and carry- 


B. R. Bourn's Caſe. ing it away, 
and being 
required to reſtore them he reſuſed, and upon a habeas corpus to the lord warden, he returned 
the body and the cauſe, The Court held, that if no cauſe had been alleaged in the return they 
might then deliver the priſoner, but the lord warden having returned cauſe that the party was 
cited, and judgment given ſecundun leges maritimas, which B. R. on a habens corpus cannot re- 
dreſs, th ugh it be unjuſt; for when they proceed againſt him judicially this Coutt cannot retorm, 
though otherwiſe if without ceute. For habeas orpus queſtionem {olvit de ceo, and not if the 
Judgment be good or not; {or if the priſoner when cited and required to reſtore the anchor had 
there intitled himſelf, in ſuch cale, as Doderidge ſaid, it might ber. moved by Stat. 3 R. 2. and 
when he confeſſes the taking to be within their jurifdiction, and denies to reſtore it, the Court 
here will not intend the judgment againſt im to be unjuſt, and it appears that they have jurtt- 
diction of it; and there is a difference when they commit him ſecundum leges maritimas, and he 
18 in execution by judgment there, and wh:n they commit him without cauſe And the Court. 
awarded, that the prifoner be remanded, and pay according to the judgment below, and that 
then he might have falle impriſonment, or debt, and recover his money and damages it the cauſe 
de not true and good. 2 Roll. Rep. 137, 158. Barnes's Notes C P. S. C. accordingly. 


7. Certioraries to remove an indiftment taken in the Cinque 
Ports ſhould be immediately directed t1 the juſtices before whom 
the indictment was taken, becauſe they hold plea of it as juſtices of 
| peace, by virtue ot their commiſſions, and not y their ancient 
charters or preſcription. Cro. C. 253, 254. at the end of pl, 3. 
cites Mich, 8 Car. Anon, 

8. Pro- 
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8. Prohibition was moved for to the Cinque Ports, for that 
they held plea there, partly by the Chancery, and partly the Admi- 
ral:y, in the ſame cauſe, (viz.) an Admiralty proceſs upon a 
Charcery bill; it was agreed that they have thoſe diſtinct 
Courts there, but it was denied that they may ſo contuſedly 
hold plea. 2dly, It was objected, that the detendant had ap- 


peared, and ſo had owned the juriſdiction, and the cauſe was 


ready for ſentence; but per Cur. fince a prohibition lies to 
the Cinque Ports, this Gr ſhall not be ouſted of juriſdic- 
tion by any owning of the party. Sid. 355. pl. 6. Hill, 
19 & 20 Car. 2. B. R. Ting v. Merriwether. 

9. A quo minus lies in the Cingue Ports as well as within a 
county palatine, or in Wales, and rather in the Cinque 
Ports than in a county palatine, becauſe a county palatine 


has jura regalia within Itſelf, and it is uſual to grant prohi- 


bit ions into county palatines; and fo it was done laſt term to 
the county palat ine of L. upon a ſuit commenced here by quo 
minus, and afterwards a bill preferted there to ſtay it; and 
ſo it would be if a ſuit were commenced in the Admiralty, 
there againſt law a prohibition would lie, and the kings 
debtor has the ſame privilege that the king has, to ſue tor his 
debt where he will; it would elſe be very inconvenient, if a 
private juriſdiction might do what they would, and there 
would be no remedy elſewhere, Hard. 475. Hill, 19 & 20 
Car. 2. in Scacc, Sir John Williams v. Litter, 

10. An habeas corpus ad faciend. & recipiend, will not lie to 
the Cinque Ports, but an habeas corpus ad faciendum & ſubji- 
ciendum lies, and ſuch was returned this term. Sid. 431. 
pl. 21. Mich, 21 Car. 2. B. R. Anon. 

Il. Ihe defendant was in execution at Dover for 100 l. re. 
covered agaiuft him at the Court of D. The plaintiff brings a 
9 minus againſt him in the Exchequer for a debt of 1001. and 


ſued out a habeas corpus to the Conſlable of D. to bring the body 


of the d;:fendant, The conſtable upon the return ſet forth the 
privilege of D. being a Cinque Port town, but that return 
was diſallowed of, becaule there is no place privileged in this 
kind, but that the king may fend his writ ts have an account of 
his ſubjetts, though it be privileged, as to actions between party 
and party, It was prayed by Sir Edward Thurland, the Duke 
of York's attorney, that the priſoner might be remanded, 
becauſe thoſe debts which were recovered againſt him at D. 
might otherwiſe be loſt. But it was denied by the Court; 
for when he is committed here he is charged as well with the 
judgment that he was in execution for at D. as for thoſe that 
are recovered here, and if the warden diſcharge them before 
the ſatisfaction of thoſe debts, he is liable to an action. 
Freem. Rep. 12. pl. 10. Trin. 1671, Alder v. Puiſey. 

12. 1f a man be outlawed, his lands, within the liberties of the 
Cinque Ports, may be ſeiſed into the king's hands, and may alſo 
be extended upon judg ments; per Windham, Freem. Rep. 12. 
pl. 10. Trin. 1671, Alder v. Puiley, 
| 13. In 
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13. In matters that concern the king's revenue, or in matters 


criminal, or where the liberty of a ſubjett is concerned, a certio- 


rari would lie. Arg. Freem. Rep. 99. pl. 111. Paſch 1673. 
B. R. Anon, 

14, Certiorari to the mayor, jurats, and commonalty of 
Winchelſea, to remove an order by them made, who return, that 
time out of mind there have been in Kent 5 ancient towns, 
(viz.) Haltings, Sandwich, Dover, Rumney, and Hithe, 
always called the Cinque Ports; and in Suſſex 2 ancient 
towns, called Rye and Winchelſea, which are members of 
the ſaid Cinque Ports; that the faid town of Winchelſea 
hath been time out of mind incorporated by the name of 
Mayor, Jurats, and Commonalty of Winchelſea; that all 
the ſaid Cinque Ports, with their members, have been, time 
out of mind, places for ordering the preſervation of ſhipping, 
and that by reaſon of their ſituation &c, have always, and 
ought to keep beacons and watch-houles &c. for the better 
maintenance thereof; that the town of W. in their common- 
hall, uſed to make taxes and rates on every occupier &c. of 
houſe or land within their town or liberty, which ſaid privi- 
leges were confirmed by magna charta ; that May 32 Car. 2. 
they made a tax of Ed. per pound for maintaining the ſaid beacons 
and watch-houſes & c. The objeftion was, that this erder did not 
ſet forth that the beacons and watch-houſes were in decay, or out 
of repair, and fo the rate unneceſſary; but reſolved to be well 
enough; for it might be dangerous to ſtay till the beacons were in 
decay, for then there would be none till repaired, which wou'd be 
dangerous fer the place, and it is to be preſumed, that the inhabt- 
tants would not charge themſelves unneceſſarily, and they do all 
concur in the taxation; and ſo the order was confirmed, 


of oy 448. Paich. 33 Car. 2, B. R. Winchelſea Town's 
Cale, 5 | 


545 


(E. 7) Pleadings. And of Errors in Judgments [ 546 ] 


there. 


1. ACCOUNT againſt one as bailiff of his manor, and re- 

ceiver of his money in the vill of P. and counted as 
pailifF in P. and receiver in the caſtle of P. where P. is one of the 
Cinque Ports, and the caſtle is guildable, and there per Belk, 
clearly no writ of the king lies in the Cinque Ports upon 
this of franktenement, or not, but ſhall be pleaded there by bill, 
Parn. ſaid, P. was lately in the hands of king, and the 
Plaintiff has it in farm of the king, ſo by the unity of poſſeſſion 
the ſaid P. is not now of the 33 Ports; and after by 


award the defendant was compelled to anſwer to this part that 


was guildable, and to the other part he took nothing by his 
Writ, and that the franchiſe is not extinct by the ſeiſin of the 
King, and eſpecially where it comes to the king as eſcheator 

"San of England; quod nota ; that he 


Br, Brief, 
pl. 86. cites 
. C. 


who 
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who pleads do the juriſdiction by the Cinque Ports Hall conclude, 
Judgment if the Court will take conuſance. Br. Cinque Ports, 


pl. 3. cites 49 E. 3. 24. 


Crompe. 2, Treſpaſs in D. the defendant ſaid, that D. is within 
1 the Cinque Ports where the writ of the king does not run; 


3. cites S. C. Judgment of the writ; and fo ſee that he did not ſay, judg- 
ment if the Court will take conuſance, and admitted. Br. 
Cinque Ports, pl. 4. cites 50 E. 3. 5. 

3. Detinue of charters; Rolf detended tort and force and 
no more, and /a:4, that the land compriſed in the charters is 
within the Cinque Ports; judgment if the Court will take 
conuſance. Martin ſaid, you ought to ſay, that the place 
where be made the bailment, and where the writ is brought, is 
within the Cinque Ports, where the writ of the king does not 
run; and after Rolf made full defence and imparled. Br, 
Cinque Ports, pl. 7. cites 7 H. 6. 22. | 

4. Error in the Cinque Ports Hall be reverſed before the 
Conſtable of Dover, who is IVarden of the Cinque Ports; per 
Pole. Br. Cinque Ports &c. pl. 26. cites 30 H. 6. 6. 

5. If erroneous judgment be given in the Cinque Ports, 
this ſhall be reverſed by writ of error directed cuſtedi quingue 

ortuum, Brooke makes a quzre if it ſhall not be to the 
Conſtable of Dover, that he ſhall write to the Cinque Ports 
to certify the record, and ſo to reverſe it, Br, Cinque Ports 
pl. 25. cites Lib. Diviſionem Curiarum. | 

6. An erroneous judgment given in Cinque Ports, Hall be 
examined before the Il arden of the Cinque Ports at Shepway in 
Kent, and if the mayor and jurats there have given an 
erroneous judgment, they ſhall be fined, Jenk. 71. pl. 34. 

7. The mayor and jurats of the ſeveral Cinque Ports, have 

wer to hold pleas &c. and upen their judgment no writ of error 
out of the chancery does lie returnable in B. R. nor writ of falſe 
Judgment returnable into C. B. but by the franchiſe and the c»ftom 
of the Cinque Ports, ſuch an erronecus judgment jhall le by bill in 
the nature of a writ of error, examined coram domino cuſtode ſeu 
gardians puingus portuum apud Curiam de Shiptuay, And if the 
judgment be erroneous it all be reverſed by the Warden of the 


Cinque Ports, and the mayor and jurats ſhall be tined, and 


the mayor removed from his place, and yet the Court is a 
Court of record. But 28 E. 1. extends only to Courts holden 
before the conſtable in that act mentioned, and not to the 
Court holden before the mayor and jurats, 2 Inſt, 5575 
558. | 
8. There was great contention whether a writ of error to 
Tbid. at the reverſe a judgment in any vill of the Cinque Ports, would 
end ſays lie in B. R. or a writ of falſe judgment in C. B. but there 
Vai. being no ſuch writ in the regiſter nor any precedent in any 
book of Court found, Lord C. Bromley by the opinion of the chiet 
ediverfty Juſtices of both benches denied to grant one, And it was ſaid 
of Cou''® that by the cuſtom and uſage of the Cinque Ports, ſuch fal/c 
#f crror lies judgment ſhall be examined before the Lord Warden of the Cinque 


Ports, 


n e e 
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Ports, at the Court at Shepway, and if it be falſe it ſhall be re- there, fol. +, 
voked]; and that the mayor and jurats who gave the judgment and that 


ſhall be fined, and the mayor depoſed from his office, D. 376. — Ly 
a. pl. 23. Paſch. 23 Eliz, Anon. — 
at tit. 


| Cinque Ports. 


Pr. Cinque Ports, pl. 25. cites the fame book, but ſays quære, if it ſhall 


not be to the Conſtable of Dover that he ſhell write to the Cinque Ports to certify the record and 


ſo to reverſe it. 


9. Ejefiment of lands in A. the defendant pleaded that A. Win. 11g. 


rædict. uli tenementa jacent lay within the Cinque Ports; the 
plaintiff replied that it is within the county of Suſſex, abſque hec 
that A. is within the Cinque Ports; it was ſaid that the traverſe 
was not good, for that part of A. (as the truth was) lay within 
the Cinque Ports, I he Court held the replication and traverſe 
both good, for by the defendant's plea it ſhall be intended that 
all A. is within the Cinque Ports, and the ubi tenementa 
jacent are idle words, and it was on the defendant's part to 
have ſhewed, that part of A. lay within and part without the 
Cinque Ports, which becauſe he has not ſhewed it, the plain- 
tiff has advantage, by traveriing that A. is not within the 
Cinque Ports, Cro, J. 692. pl. 5. Mich, 22 Jac. B. R. 


Auſten v. Royden. 


unin v. 
Beadle S. C. 
reſolved, 
that the 
traverſe was 
good and 
that the 
defendant 
in his plea 
ought to 
have made 
the diſtinc- 
tion and 
that the 
traverſe 
here ought 
to be to the 
ubi, and 


the Court does not imagine any fractions of towns, 


10. Treſpaſs; the defendant plraded that it was committed 
within the liberty of the Cingue Ports, and ſet forth the privi- 
lege of the Cinque Ports. The plaintiff demurs, becauſe he does 
not ſay that be was an inhabitant there; and judgment againſt 
the defendant, for if this plea ſhould be admitted to be good, 
then treſpaſſes committed within the Cinque Ports by one 
that lived out, or would preſently abſent himſelf, would 
be diſpuniſhable; and the reaſon of the privilege of the Cingue 
Ports is, that the inhabitants there, who are to defend the port- 
towns ſhould nat be drawn away; which does not extend to 
ſtrangers. Freem, Rep. 12, 13. pl. 11. Trin. 1671, C. B. 
Thomſon v. Fokes, 


For more of Cinque Ports, See Crompt. Juriſdiction of 

Courts, 137. to 142.—4 Init. 222. to 225. Cap. 42. 
Prynn's Animadverſions &c. on 4 Init, 152. to 
155. &c. | 


Pp” — , * 


(F.) Courts of the Foreſt. 
Juſtice Seat. 
In what Places it may be held. 


(A Juſtice ſeat m 


and after the Ch. J. in Eyre upon his coming there at 
the time appointed (“) may a«jaurn it 10 any place within the 
county, 


be ſummoned to be held within the foreſt, * Tol. 534. 


Cro. C. 409. 
pl. 3. S. e. 
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a6judged. cu,, though it be out of the foreſt, Frin. 11 Car, B. Re 


x Fwy —— between the King and Bail Brest and Maſter George Mynne, 
S. C. adjudged upon demurrer, where the caſe was, that a ſci. fa, 


See Jo. 2972. was brought againſt them to ſhew cauſe why execution 
where ere ſhould not be granted againſt them, for ſeveral fines ad- 
Wo journment Judged againſt them at the juſtice- ſeat for the foreſt of Dean, 
5 to Bagihot, which was ſummoned within the fotreſt, and from thence 
1 — "gg . adjourned to the caſtle of Glouceſter, and there held, and 
they there indicted and fined; and the defendants pleaded 
that the ſaid caitle of Glouceſter, where it was held, was 
out of the foreit; and upon this the Attorney-General de- 
murred, But after the defendants ſubmitted themſelves to 
the king, and therefore would not any further defend ; but 
upon Oyer of the record the Court inclined, that it was 
well held at Glouceſter, and therefore gave jadgment for the 
King and Attorney; and the Court faid, there were many. 
precedents accordingly. ] | 
[2. Mich, 11 Car, B. R. A ſcire facias was brought againſt 
Rotules upon recognizance taken by the Ch, J. at the ſaid juftice- 
feat held in the ſaid caſtle as aforeſaid ; and it was pleaded in 
bar thereof by myfelt, that the ſaid caſtle was out of the 
foreſt; upon which it was demurred by the Attorney- 
General, and now adjudged for the king, for the reatori 
aforeſaid, and the Court al ſo ſaid, that the Ch. J. may take 
a IO in any place, though it be not at any juſtice- 
icat, 1 | 
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For more as to 3 Seat, and the Court of the Foreſt, 
See Manwood's T reatiſe of Foreſt Laws, 


- 


(G) Courts. King's Bench. 
[Its Power as to Tjjues ſent thither out of 
Chancery to be tried there, and as t9 
Records coming there.] 


„ Fitch, [I. IF a petition be endorſed, that the chancery ſhall ſend a 
3 verdict returned there, B. R. where the juſtices ſhall do 
b. © right the verdict itſelf ought to be ſent, and not a tenor only. * 
22 E. 3. | 38 E. 3. B. R. Rot. 16. It was 

ſhewed to the parliament, that a manor was held of a 
barony of a common perſon, that after the manor was for- 
feited to the king, and he granted it to another to hold of 
himſelf per ſervitium militare, ubi per legem deberet dici, 
tenendum de capitalibus dominis feodi illius &c. et petit, 
that the ſaid charter be amended in the ſaid clauſe ; upon 
which was a plea in chancery, and found by eſcheator, & 
per juratam here to be true, Et quia judicium ſuper 8 
eto 
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dito prædicto, & executio judicii pertinent ad officium can- 
cellarii facienda ideo mittitur in cancellariam, & datus eſt 


dies uſque &c.] 
2. If a record be once come into B. R. this can neues be re- Br. Re- 
manded, 22 E. 3. 6. b. * 29 Aſſ. 43. per Sharde 40 Aſſ. 29. cord. pl. 44s 


cites S. C. 
19 Aſſ. 4. | & S. P. by 
Shard ; and 
Brooke ſays, quod nota, whether it be by writ or error or otherwiſe as it ſcems, quod non 
negatur. 

7 Br. Record pl. 46. cites S. C. and S. P. and therefore in caſe of writ of error of fines the 
tenor only ſhall be removed and not the fine itſelf; for in caſe of a fine if the judgment ſhall be 
affirmed there is no chirographer in B. R. to ingroſs the fine. Ibid, pl. 79. cites 5 Mar. 
1 Nota, that in B. R. are divers precedents that in writ of error on a fine, the record itfel{ ſhall 
be certified ſo that no more proclametions ſhall be made, and if they are reverſed this makes an 
end of the whole, but if they are affirmed then the record ſhall be ſent into C. B. by mittimus to 
be proclaimed and otic quod nota; for it the tranſcript only be removed they 
may proceed in C. B. notwithſtanding ; quod nota, — When a record comes into [ 549 ] 
B. R. it ſhall never be remanded but in the fame term in which it comes in; per Coke Ch. J. 
Roll. Rep. 85. in pl. 33.— If a record be filed in B. R. it can never be ſent down, or remanded 
either in the term it is filed in or any other, and that is plain by the act of 6 H. 8. cap. 6. which 
enables this Court to do it in that caſe of felony, which otherwiſe they could not have done; per 
Holt Ch. J. 1 Salk. 352. pl. 13. Trin. 3 Ann, B. R. in Caſe of Fazakerly v. Baldo, —— 6 Mod. 
171, 178. S. C. & S. P. accordingly. 


3. If it be found by inquiſition in chancery, that a capybold 
was granted to J. S. in fee in truſt for F. D. who was an alien, pol. 335. 
emy fer which the copyhold was ſeiſed into the king's hands; upon 
which charge of the inquiſition, J. S. comes and traverſes the All. 14 &c. 
trujt, and prays to be reſtored to the prſſeſſion, and iſſue is joined 8. C. re- 


in chancery upon the truſt, and thereupon the record is delivered —_ 


ever by the hands of the commiſſioners of the great ſeal t judgment 
B. K. to be tried, and there a verdit is found for the king, and ought to 


after moved in arreſt of judyment that there is not any cauſe for — 


the king to ſeiſe the (*) copyhold, and fo by conſequence the in- king, be- 
quiſition void; for it was conceived, that the truſt of a copy- cavle the 


. 5 - : a K : whole re- 
hold of inheritance in an alien is not given to the king. But nd il vie 


it was reſolved per Curiam, that though it ſhould be admitted, tally here, 
that te King ſhall have this truſt yet he cannot ſeiſe the copy» otherwiſe 


Hold, and by this have the poſſeſſion, but ought to be relieved in my _ 


a Court of equity, and that the King's Bench is not only to try the up to the 
iſſue, but ought to give the ſame juagment upon the record, which verdiet, ſo 


the chancery eught to have given there; though it was objected, —— 


that the record remanded in filaciis of the chancery, as this be given 


record tranſmitted mentions; yet becauſe this record ſhall — 
a . bd - — 0 4 7 
never be remanded in chancery, but judgment is to be given though it 


here, the Court here ſhall give judgment according to the appears 


law upon the record here, according to the caſe upon the _ the 
record made, between the king and the party; and therefore n Ant 


the judgment ought here to be given againſt the king, and the plaintiff 


that J. S. ſhall be reſtored to his poſſeſſion. P. 24 Car. B. R. — no title 3 
between the King and Holland, adjudged ; Intratur, Tr. 21 27 
judges de- 
Car, Rot. 20. ] . nied that 
. chancery 
could proceed upon the inquiſition, now that the ſame was ſent hithet upon the traverſe, but 
that the judgment in B. R. would utterly ſubvert the inquiſition ; and judgment was given quod 
manus domini regis amoveantur.——Sty. 20. S. C. argued ſed adjornatur. Ibid. 40. S. C. argued 
led adjoruatut, Ibid. 7.51 76. S. C. the Court ordeted cauſe to be en the Tueſday following 
way 
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Court of King's Bench. 


why the party ſhould not be reftored to his lands. Ibid. 84. S. C. a motion was for an amovezs 
manum o the chancery, that the party might have his land out of the king's hand; but the Cour; 
ſa d that the juaginent is to be given here, if there be cauſe for the king, and if not then agaiuit 
him. and you ought not to go to the chancery, and that all they can ſay is that the king ſhall not 
hate judgment. Ibid. go. S. C. & S. P and that the chancery cannot do any thing in he cauſe; 
for they have nothing before them, and reſtitution ordered niſi cauſa. Ibid. 94. S. C. & S. P. 


accordingly by Rollaad Bacon. Sed Cur, adviſ. vult. 


L 550 ] 


11 Rep. 65. 
a. S. P. by 
Coke Ch. ]. 
in Dr. Fo- 
ter's Cale, 
and cites 4 
H. 7. 18. 
and ſays, 
that with 
this agrees 
=; i 7. 5. 
þ 7 3 


4. Of a thing which touches the king mediately or immediately, 
they thall receive appeal in B. R. by bill, by which appeal of 
a cup flile was there proſecuted, and well, quod nota, Br, 
Bille. pl. 18. cites 17 Aſſ. 5. 

5. Scire facias upon rerognizance in chancery, brought in 
chancery, the defendant picaded a releaſe, the piaintiff denied it 
and /o to 1/ſſue. And the record and all the aftim, and proceſi 
was ſent inte B. R. to try and there the plaintiff was nonſuited 
and breught a new ſcire facias there, and well; for there was 
the record after the ſending it out of chancery, and not in 
chancery, and e contra i the chancery had ſent n the tenor 
of tht record, Note a diverſity ; and ſo note that the chancery 
ſhall try nothing by jury, but the King's Bench, and it is 
faid elſewhere that the chancery ſhall make the venire facias 
and ſhall award it to the ſheriff returnable into B. R. ſcilicet 
nobis ubicumque tunc fuerimus in Anglia, for all the King's. 
Br. juriſdiction, pl. 48. cites 24 E. 3. 45. | 

6. Note, it was agreed that in B. R. the record is placita 
coram rege apud talem locum, and therefore when a man pleads 
a record of this Court, he ſhall ſhew where the King“ 
Beach then was, becauſe the day is paſſed, fo that it is cer- 
tainly known, but the proceſs there is ubicungue tune fuerimui 
in Anglia. Br. Pleadings, pl. 10. cites 34 H. 6. 27. 

7. If an indiftment of forcible entry be removed in B. R. the 
jultices of B. R. ſhall award reſtitutian, and yet the Statute of 
8 H. 6. cap. . ſpeaks only of juſtices of peace, but the reaſon 1s 
becauſe they have ſovereign and ſupreme authority in ſuch 
caſes; per Cur. 9 Rep. 118. b. cites 7 E. 4. 18. a. and 4 Hi. 7. 
18. and ſays, that according to this reſolution the jultices of 
B. R. write, according to the ſaid act, to tlie juſtices of gaol 
delivery in the City of London, before whom the principal 
was who certify the record &c. 

8. Murderer was commitied to the Fleet by the juſtices of 
B. R. becauſe the marſhal had married the ſiſter of the offender, 
and it was ſaid, that they might have committed him to 


Newgate, Per Cat, the Fleet is not for felony nor treaſon. 


But per Fairfax, ſuch a precedent was in the time of June. 
And the ſame law where the marſhal is appealed of felony. 
And the Fleet is for the Chancery, Common Pleas, Exche- 
quer, and to thoſe Courts the warden is officer, and to the 
Star Chamber, and to the Palace; and per Cat, he may be 
committed to any ſheriff of England, becauſe all thoſe are 
officers immediate to this Court, quzre inde of thc ſheriff of 
another county where the effence was not done, But it 


| ſeems that if the juſtices by their diſcretion command it, it 


ought 


Court of King's Bench. 


ought to be obeyed, But per Fairfax, the ſheriff of Middle- 
ſex is not officer to this Court, but of things done within the 
ſame county, and the ſame ſeems to be of other ſheriffs. Br. 
Impriſonment pl. 80. cites 21 E. 4. 71. 

9. If the juſtices of B. R. perceive that any indictment is to 
be remove into that Court by practice, or for delay, the Court 
may refuſe to receive the ſame before it is entered of record, 
and remand the ſame back for juſtice to be done. 4 Inſt. 74. 
cap. 7. | 

10. A ſcire facias was ſued in chancery upon a recognizance, 
where the parties were at ur whereupon all the record was 
removed into B. R. where after trial judgment was arreſted for 
miſawarding the ven, fac, and the parties would re-plead, 
And by Coke Ch. J. it only a tenor of the record had been re- 
moved into B. R. the repleader might be in chancery, but in 
this caſe the whole record is removed hither, and when this 
Court is poſſeſſed of a record, it ſhall never be remanded into chan- 
cery ; for the chancery is the younger brother, and the books 
are, that a writ of error lies here on a judgment in chancery, 
and therefore it ſeems that the repleader ought to be here, and 
ruled accordingly. Roll. Rep. 287. pl. 5. Hill. 13 Jac, B. R. 
Briſtol (Bp. ) v. 3 

11, Where error is brought upon a judgment given in Ireland, 
the record remains in Ireland, and B. R. has only the tranſeript; 
but otherwiſe it is upon error breught in B. R. of a judgment in 
C B. for there the record itſelf is ſent into C. B. and the 
write tranſmittitur in the margin; per Doderidge J. 2 Roll, 
Rep. 274. Hill. 20 Jac. B. R. in Leonard's Caſe, 

12. An indittment of high treaſon found in B. R. may be ſent 
down into the country to be tried there by niſi prius at the next 
afſizes ; per Dolben and Ray mond J. (Abſente the Ch J.) and 
that ſo is 4 Inſt. 73. and the Statute of 14 H. 6. cap. 1. 


$50 


gives power to the Judges of Niſi Prius, to give judgment | 551] 


and award execution in caſes of felony and treaſon, which 
cannot be but where ſuch offences are tried by niſi prius ; for 
quatenus judges of nifi prius, they cannot give judgment in 
caſes not legally coming before them; as for felony and murder, 
indictments removed into B. R. concerning theſe offences 
may be ſent down to be determined by virtue cf 6 H. 8. cap. 6. 
but that flatute extends not to treaſon, Raym. 307. Paſch. 32 
Car, 2. B. R. Sir Miles Stapleton's Caſe, 

13. It was moved for a peremptory mandamus after a 
verdict in C. B. in an action on the caſe for a falſe return to a 
mandamus, to inrol a chapel upon the act for liberty of 
conſcience; to which it was returned, that this was a conſe- 
crated chapel of eaſe for the neceſſary uſe of the inhabitants 
of ſuch a pariſh; but Holt Ch. J. ſaid, that they could not 
take notice here of a verdift in C. B. and the verdict ought to 
be, as he thought, here in B. R, and therefore he did grant 
the motion, Skin. 670. pl. 8. Mich. 8 W. 3. B. R. the 
King v. Green. | 


vol. VI. T c (H) The 


— . 


- ae, 4a 4, er — _ 
F ·.A e 


2 2 — x or 


8 . IEEE 
by — — — on 


. 8 ˙ — — ———e — 
a — ñ——ñ —_—_ — —— — 


1 


* = — 
. * 1 s en 
— 8 4 * * RO IST WIN 
P 


« 
s 
_ - 
>.” 4 
_ 
£ 
2B * 
- 
_ 
43 
"= 
= 
. 
. 
_ 
$54 4 
1 
1 
* * 
3 
= uh 
-* 
F. 


* A 


551 


The kings 
in former 
times have 
perſonally 
ſat there. 
Co. Litt, 
71. b. 


Ls C 


Court of King's Bench, 


(H) The Court of King's Bench. In General. 


[r. HL. 2 Hen. 5. B. R. Rot. 65. Proclamation that 

none ſhould carry arms within the Court exceptis domino 
vel milite ſecundum eorum utriuſque gradum & ſtatum, ſolum 
gladium.] | 

[2. Hen. 3. ſat in perſon with the juſtices in banco regis, at 
the arraignment of Peter de Rivallis. Speed. 521. ] 

[Z. At another time the ſame king fat their in perſon at the 
arraignment of Hubert Earl of Kent. Speed. 524. ] 

[4. Hill. 19 Ed. 3. B. R. Rot. 35. The king granted the 
cuſtody of the ſeal to ſeal writs de B. R. to Matthew Conaceem 
fer 16 years, in ſatisfuctionem decem mille librarum domino regi 
pre manibus ſolutarum, and a ſeal delivered to the chief 
juſtice by the chancellor to ſeal the ſaid writs, who delivered 
one part to the deputy of Matthew, and reſerved the other 
part to himſelf.] | 

[5. Otto de Holland was brought to the bar coram rege aſſi- 
dentibus cancellario, theſaurario, comitibus Arundeliæ & 
Huntingdoniz, & aliis & juſticiariis de banco. His offence 
uas, That he ſuffered the Count de Ewe, Marſbal of France, ta 
ge armed to Calice again/t the command of the king, the faid count 
being a priſoner of the king, and committed to the cuſtody of the 

aid Otta, and Otto non potuit dedicere, ideo committitur 
mareſchallo.] | 

: 6. 28 E. 1. J 3. cap. 5. The juſtices of his bench muſt follow 
the king, 

7. In Ed. 1's time the ſtyle of the King's Bench was coram 
rege & concilio, and the writ de ideota examinando, commands 
the ideot to be brought coram nobis & conciito nitro apud 
We/im. and anciently bills were fo directed in chancery, but 
ſince have been altered. Per Hale Ch. J. Vent. 158. Mich. 
23 Car. 2. B. R. at the end of the Caſe of Fiſher v. Patten, 

8. Miſdemeanor in an officer of an inferior Court is a con- 
tempt of B. R. per Holt Ch. J. 12 Mod. 374. Paſch. 12 
W. 3. cited one Starkey's Caſe, Steward of Windſor Court. 


The General uriſdiction of the Court 
(of B. R.] 


There is no LI. IF A. be elected conflable in a leet, and before he is ſworr 

precedent the juſtices of peace at a /. ſſrns diſcharge him, becauſe he it 

= writ a maſter of arts, and eleft and ſiuear B. to be conſtable there; 
reſtitu- 23 x 3 

tion fora Aa Writ in this caſe may be granted out of the King's Bench to 

conſtable, the juſtices to diſcharge B. and to ſwear A, becaule the proper 

_— place to elect a conſtable is the leet, and this was no cauſe to 

ams J. to . ”P , , 

which the - diſcharge his election. Hill, 10 Car. B. R. Herſon's Caſe, who 


was 
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was elected in the leet of the Biſhop of Winton in Waltham hole Court 
Wolbeck in comitatu Southampton per Curiam, ſuch a writ agreed 


granted Trin. 6 Car. B. regis. Arundel's Caſe in comitatu clearly, an 


Dorſet. like writ alſo granted. caſe, an 

: order was 
made by rule of Court for the reſtoring, placing and ſettling of the firſt conſtable, (choſen accord- 
ing to cuſtom by the vill, and apptoved arid {worn by the lord, but renioved by the juſtices ofthe 


peace) in his place again. | 


[2. If A. a conflable of a hundred ſerves in the office for one 
year, and at the end of the year, the ccurt- leet for the hundred “ Fol. 536; 
according to cuſtom (*) preſent B. to be conflable, and the wed 
ſteward and jury refuſe to ſwear B. but continue A. for another The Fort- 
year ; a writ may be awarded out de B. K. directed to the Rene ot 
ſteward to ſwear B. and if there be good cauſe to refuſe him, Com. So- 
this may be returned to the Court. P. 14 Car. B. R. ſo done merſet had 


in the Caſe of one Braine, the conſtable of the hundred of 2 
enſham in comitatu Somerſet, | elected to 


continue in 
his office for a year, and at the year's end a new port-reeve to be elected and ſworn in the leet 
ty the ſteward of the lord of the manor, but upon {ome difference between him and the lord was 
refuſed to be done, whereupon proceſs iſſued out of B. R. commauding the oath to be tendered - 
to the port-reeve; for the Court of B. R. is the ſupreme Court which ought to do juſtice to all 
the king's ſubjes. 2 Roll. Rep. 82. Paſch. 17 Jac: B. R. the Port-Reeve of Yegril's Cate, 


[ 3. If a man by the cuflom of a town is to ſerve in the office of 
tythingman for one year in his turn by the duſtom of the town, 
and he ſerves in the office fer two years, and after the homage 
there continue him for a third year; a writ may be awarded out 
bf this Court to diſcharge him, and to elect another; Mich. 
15 Car. B. R. Bradburn's Caſe, per Curiam, ſuch writ 
granted to the town of Penton in comitatu Devoniæ.] 
4. B. R. is eyre and more than eyre, for if commiſſion of s. P. per 
eyre ſit in one county, and the King's Bench comes there, Shard, and 


the eyre ſhall ceaſe, Br. Juriſdiction, pl. 66; cites 27 w üer 
Aſſ. 1. — ot 
elons was 


preſented in B. R. where the ſtatute wills, that ſuch things ſhall be preſented in eyre, and the 
parties were compelled to anſwer. Br. Eſcape pl. 21. cites S. C. 2 Hale's Iliſt. P. C. 4, 
cap. 1. cites S. C. 9 Rep. 118. a. cites S. C. that it 15 more than eyrc; for they ſhall examine 
the errors of the juſtices in eyre, gaol delivery, and oyer and terminer. And juſtices of B. R. 
have a diſtin and ſupreme Court, and juttices of gaol delivery, and oyer and terminer have other 
autiact and ſubordinate Courts, 5 | 


5. If writ of error be ſued upon fermedon, and judgment 
given in it the plea ſhall be held on in B. R. notwithſtand- 
ing the flatute quod comniunia placita non ſequartur curiam [ 553 } 
ny/iram &c. Br. ſuriſdiction pl. 78. cites 21 E. 4. 81. 

6. Juſtices of the King's Bench, during the time that they Br. Juriſ- 
lit in the county, may commend the juſtices of the peace that dition, pl. 
they da not arraign the gaol upon pain and fine. Br. Judges 3%“ Pur it 


pl. 28. Cites 21 H. 7. 29. . they pro- 
ceed before ſuch command comes, then well, | 


Tt 2 7. Note 


$53 Court of King's Bench. 


7, Note that the ju/tices of B. R are juſtices of oyer and ter- 
miner of felony treaſons &c. by the common law, and cuſtom of 
the realm as was agreed, Hill. 3 M. 1. in the Caſe of Ben, 
Smith upon the ſtatute of 2 E. b. c. 24. of felony in one 
county, and acceſſory in another county, Br, "om and 
Determiner, pl. 8. cites 3 M. 1. | | 

8. Albeit when the term tegins, all commiſſioners of oyer and 
terminer, in the county, where the King's Bench fit, be rn 
during the term, yet if an indictment be found before ſuch 
commiſſionets before the term, there may be a ſpecial commiſſion 
made to commiſſioners in the ſame county, fitting the King's Bench 
in that county, to hear and determine the ſame during the term; 
for the King's Bench hath no power to proceed thereupon, 
till the indictment be before them. And it is the better, it the 
ſpecial commiſſion bear teſte after the beginning of the term, 
Note a diverſity between general commiſſions of oyer and 
terminer, and ſuch a ſpecial commiſſion ; and the Court of 
King's Bench may be adjourned, and in the mean time the commiſ- 

ſieners may fit there. 3 Inſt 27. cap. 2, N 

9. This Court hath ret only juriſaidion to correct errors in 
Judicial proceeding, but other errors and miſdemeanors extraju- 

 dicial tending to the breach of the peace, or oppreſſion of the jub- 
yedts, or raiſing of faction, con:raucrſy, debate or any other 
manner of miſgovernment ; ſo that no wrong or injury either 
ublick or private, can be done, but that this ſhall be re- 
— or puniſhed in one Court or other by due courſe of. 
law. 4 Inſt. 71, cap. 7. 

10. As if any perſon be committed to priſon, this Court upon 
motion ought to grant an habeas corpus, und upon return of the 
cauſe do juſtice, and relieve the party wronged, And this may 
be done though the party grieved hath no privilege in this 
Court. 4 Inſt. 71. cap. 7, 

I. It granteth protibitions to Courts temporal and eccleſiaſtica, 
to keep them within their proper juriſdiction. 4 Inſt. 71: 
cap. 7. 

12. Alſo this Court may bail any perſon for any offence what: 
foever. 4 Inſt, 71. cap. 7. 

13. And if a freeman in city, burgh, or town corporate be 
disfranchiſed unjuſtly albeit he hath no privilege in this Court, 
yet this Court may relieve the party, as it appeareth in James 
Bagg's Caſe, & fic in ſimilibus. 4 Inſt. 71. cap. 7. 

Mod. Rep. 14. Negative words in an ad of parliament, all not in man) 

— caſes bind the Court of B. R. becauſe the pleas there are coran 
you cannot ipſo rege, per Coke Ch, J. 11 Rep. 64. b. Mich. 12 Jac. in 
ouſt the u- Dr, Foſter's Caſe, and cites 21 E. 3. 55. b. and 21 All, 12 
— the Abbot of Weſtminſter's Caſe. 

— words. And Twiſden J. faid, chat he had known it ruled in 23 Car. 1. that the 


Statute of 1g Eliz. cap. g. where it is laid, that there ſhall be no ſuperſedeas &e, hath no reteren® 
ts this Court but only to the chancery. | 
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15. So when a fatute creates a new law and aſſigns certain 
juſtices to execute it, though the juſtices of B. R. are not ex- 
preſsly authoriſed by the act, yet they may execute it as the 
Statute 8 H. 6. cap. . gives power to juſtices of peace to 
make reſtitution, and therefore juſtices of oyer and terminer [ 554 J 
gaol delivery &c. ſhall not make reſtitution, and ſo reſolved 
as has been ſaid, yet if the indictment be removed into B. R. 
coram rege, they ſhall award reſtitution; per Coke Ch, ]. 
11 2 65. a. cites it as reſolved on argument, 4 H. 7. 
18. b. | 
16. The Court of B. R. have power to ſend a priſoner 10 
any ſheriff in Englund. Sid. 145. pl. 2. Trin. 15 Car. 2. B. R. 
the King v. Mendall. | IE 

17. And commanded a ſheriff by parol to take a priſoner, 
and then directed him (being ſheriff. of Middleſex) to go to 
the Recorder of London (who was then preſent in Court) 
for a warrant, Sid. 146. Trin. 15 Car. 2. B. R. the King v. 
Mendall. | 5 5 4. 30 

18. King's Bench may bail fer high treaſon, but it is a ſpecial 
favour, and not done without the conſent of the Attorney- 
General, And they may likewiſe hail for murder, but it is 
ſeldom done, and not without a ſpecial reaſon ; and it is not a 
ſufficient reaſon that it was found manſlaughter before the 
coroner, for it may be afterwards found murder ; per Cur. 


Comb, 111, Paſch. 1 W. & M. in B. R. Anon. 


(k) [King's Bench.] 
How, and in what Manner the Court may 
| proceed. 


fi. TN an appeal of murder or other offence, if the plaintiff Cro. E. 691. 
[ appeal him in cuſt:dia mareſchal. and the . 15 1 2 
raigned, and pleads the ſame term, and the ſame term alſo is tried; Mich. 41 
this may be well done, without any bill filed, but only upon Els. 3 
the declaration. 43 El. Brayne's Caſe adjudged, Hill I4 w— 
Car. B. R. * Pigot's Caſe, per Curiam ag reed.] 778. pl. 12. 
0 2. So if the defendant is arraigned, and pleads the ſame 5. y Mich 
; term, but is not tried till another term, yet this may be well r F R. 
* done upon a declaration without any bill filed. Hill. 14 Car. but in 
B. R. between Piget and Pigot, per Curiam adjudged, this neither o 
, being moved in arreſt of judgment after the detendant was cer 
b found guilty at the bar of petit treaſon for killing her huſ- appear, — 
F band, and the adjudged thereupon to be burnt. Intratur, * Cro. C. 
Trin. 14 Car. Rot. 68 5. and ſaid to be the practice of the $91 Pl. 2 
Court, ] | Pigot 8. o. 
3. But in an appeal, if the defendant be arraigned in another and S. P. 
* term, then the N appears, there ought to be a bill filed; in Ne 
ct the ſaid Caſe of Pigot ſaid to be the courſe. ] Ar . if they 
| . had not 
pleaded the ſame term, or if they had pleaded any other plea than not guilty, fo as there had 
0 | P Tt 3 bean 
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554 Court of King's Bench, 


been an adjournment to another term, then the declaration ought to be filed, and of that opinion 


was all the Court, and Hoddeſdon the ſecondaryfſard. that ſo was the uſual courle. 
pl. 10. S. C. and S. P. accordingly, and cited the Caſe of Watts v. Brains. 
2 Roll. Rep. 478. | | 


Jo. 4:3 
S. C. cur] 


dee 2 Inſt. 4. 3 E. 1. cap. 46. Enacts that ft is al/o provided and com- 
2585 256. mandel by the king, that the juſtices of B. R. at Wiftminſter, 
from henceforth ſhail decide all pleas determinable at one day before 
any matter be arraigned, er plea commenced the day following, 
ſaving that their eſſaint ſhall be entered, judged and allowed, yet 
by reafon thereof, let none preſume to abſent himfelf- at the day to 
him limited. | | 
Ibid. pl.65. g. Aſſiſe was brought in B. R. in Suffelk, and pending the 
3 AT * aſſiſe the bank removed from Suffolk to Meſiminſter, and yet they 
that itis- ſhall proceed in the aſſiſe, and awarded niſi prius to the juſtices 
[ 555 ] of aſſiſe in Suffolk to try the iſſue, for“ that which comes into 
not denied, B, R. ſhall not go out ; quod nota, Br, Juriſdiction, pl. 62, 
27 ragong by cites 19 Aſſ. 4. | 1 


moval the : 
aſſiſe is diſcontinued. S. P. Ibid pl. 69. cites 29 Afl. 43. per Shard. 


6. Nuſance was found by commiſſion, and was certified by 
writ in B. R. and precept made againſt the tenants return- 
able ſabbato poſt 15 Trin. which was out of the term. Skip, 
ſaid we camot make proceſs out of the county where the bank fits 
unleſs by writ, and give day in the term and to the county, 
and Thorp conceſſit, and ſaid, that they may receive indict- 
ments after the term, and make proceſs fitting the bench, 
(and ſo ſee that the King's Bench may fit out of term) and ſo 
it was done, and he put to anſwer to it which was in this 
county, viz. Middlefex, and after they pleaded to iſſue, and 
verdict was taken in St, Clement's Church out of the place, 
and well, and they may take verdict by candle-light, and if 
they are to remove they may carry the jury with them in 
carts, if they cannot agree, and ſo may the juſtices of aſſiſe. 
Br. Juriſdiction, pl. 105. cites 19 Aſſ. 6, 1 

7. At the commencement when the King's Bench fits in pats, 
they ſhall make a proclamation that no fair nor market be held 
in the county ſo long as they ſit, nor that any Court baron be 
held during their ſeſſions, wunieſs in writ of right, nor no cawity 
held, wnle/s of exigent, and ſhall make proclamation of the 
aſſiſe of bread, ale, wine, aud all other viftuals, and per Shard, he 
who ſells wine contrary to the aſſiſe of Ia ſhall forfeit the 
tunnel. Br. Juriſdiction, pl. 67. cites 27 Aſſ. 22. bs 

4; tn affiſe 8. When the King's Bench comes into a county, the aſſiſe all 
in the coun- be adjour ned there, and this ſeems to be the a . becauſe no 
ty of Sun y juſtices of aſliſe are in the county where the King's Bench fits, 
they were : 5 1 f 

at iſueupon Br. Juriſdiction, pl. 9 


Ne wnques 


accouple in lawful matrimony, and cerii ſed for the plaint'f, and after the King's Bench came inte 
the ſame county, [0 that all the affiſes were adjourned there, and the plaintiff came and ſet forth the 
record fub pede figillt, and pleaded the plea upon all the record, and prayed the affiſe, and all can: 
there by certiorar & mittimus &c, hr. Juriſdiction, pl. 68. cites 28 Af. g2, 

; | „ 5 55 | | 


, 


Court of King's Bench. 555 


9. Note, that a precedent was ſhewn and read in Court, 
Trin. 2 H. 4 Rot. 2. one MH. L. that was indicted in the county 
of Surry before the juſtices of peace, becauſe that he feloniouſly 
entered the houſ. , J. S. and feloniouſly ole 18 d. Upon not 
guilty pleaded, the jury found a ſpecial verdict, that the ſaid 
A. L. and one J. D. and J. N. de cognitione ſua were common 
players at dice, and that thry uſed to play with falſe dice, and 
cozen the king's liege prople at play; and that they entered into the 
houſe of the ſaid J. S. and deſired him to play with them at dice, 
and with falſe dice they won of him 124, ob. und if this be 
felony, they prayed the diſcretion of the Court, And this 
indictment and verdict was removed into the King's Bench, 
and thereupon judgment was entered, that although this was 
not an offence for which he ſhould loſe life or member, yet 
becauſe it was found that he was a common cozenor of the 
king's people, it was ordered that he ſhould be ſet upon the pillory 
three ſeveral days in the Strand, and three ſeveral days in South- 
wark, where the offence was committed, Note, that Noy 
ſhewed this precedent to the Court, and preſently the roll was 
viewed and read; and Montague commanded a copy to be 
taken thereof, as a good precedent for the juriſdiction of the 
Court, and government of the commonwealth. Cro. J. 497, 
498. pl. 4. Mich. 26 Jac, B. R. cites Trin. 2 H. 4. Leeſer's 
aſe. 
10. Bill of premunire was brought againſt J. N. in B. X. 
for the king, and he pleaded to the bill, becauſe the /atute it, 
that ſuch ſuit ſhall be by bill before the king and his council by 
præmunire, which bill before the King and his council is in- | 
tended before him and his lords, and net before him in his bench, [ 556 | 
and præmunire is intended by writ original, and not by bill in 
B. R. by which the plaintiff made bill of premunire againſt 
him in cuſtody of the marſhall, and then he was compelled 
to anſwer, Br, Premunire, pl. 1. cites 27 H. 6. 5. But in 
anno 22 H, 8. it was common that ſeveral clerks were com- 
pelled to anſwer to bills of præmunire in B. R. who were not 
in cuſtody of the marſhal, quod nota. | 8 
11. M and others were indidted of felony in the high way „ 
in C. B. for rolbbery of one E. K. with gaggs, and the indidt- 51 . 
ment and the body were removed into B. R. and there arraigned, ſays that if 
and pleaded not guilty, and tri-d; but afterwards a writ was 2 
ſent with the body into the country with niſi prius, to try him in — 
the county of B. Br. Corone pl. 230 (231) cites 5 Mar. ſcript may 
Mannington's Caſe; and ſays, that this is the common be ſeat 


—__ d to 
courle, ſo to remove the body, and the record out of B. R. be tried 
into the country again, by niſt 

prius, but 


the original record remains in B. R. and cites S. C. 


12. If a man be indidted of treaſon or felony in the county 9 Rep. 118. 
where the King's Bench doth fit, the venire facias for returning b. To 
of the j nd the return; 10K 
f he Jury need not have 15 days between the telle a renn; Lord San- 
nay, the entry may be ideo immediate venit inde jurata &c. But char's Caſe 


1t4 if 
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—Co. Litt. / the indictment be taten in any other county, and removed into 


— — wy the King's Bench, there ought to be 1 ; days between the teſſe of 
Hit. Pl. C. the venite facias and the return. 2 Inſt, 568. 

3 cap. 1. S. P. | | 

Br. * 2; PRES” ? 
3 1" od 13. The juſtices of B. R. are the ſovereign juſtices of gael 


miner c. delivery, and of ayer and terminer ; reſolved. 9 Rep. 118. b. 


pl. 8. cites Trin. 10 Jac. in Ld, Sanchar's Caſe. 

3 Mar. 1 | 

4 Inſt. 73. cap. 7. cites 7 E. 4. 18.4 H. 7. 18. 14 H. 7. 21.————: Hale's Hiſt. H. 
. 4+ cap. 1. 8. P. 


14. One offered himſelſ to be bail in an action upon the caſe 
before Juſtice Whitlock, and fir med upon his oath he was a ſul- 
fidy man, and aſſeſſed 41. in the ſubſidy book; but afterwards, 
upon further examination, he confefſ.d he was not a ſublidy 
man, and alſo confeſſed he had been bail in other actions, 
and had {worn he was a ſubſidy man, whereas he new con- 
feſſed he was not. He was by the judgment of the Court 
committed to priſen, and to ſtand upon the pillory, with a paper 
mentioning the cauſe, viz. for falſe bail. Cro, C, 146. pl. 25. 

Mich. 4 Car. Royſon's Caſe, 

15. S. having forged the hand of the chief juſtice to ſeveral 
bails, and being brought inte Court, and examined, confrfſed the 
fame. A record was injlantly made of the confeſſion, and j udg- 
ment given to ſland in the pillory ſeveral times, and to appear at 
the bar with a paper in his hat ſhewing his offence; and this 
without any information, but only on the record of his con- 

| * Lev. 155. Hill. 16 & 17 Car. 2. B. R. Sherwood's 
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L 557 J | (L) The King's Bench Juriſdiction. 
Of what Actions they may bold Plea originally. 


* II. . which is a cemmon plea does not lie in banco 


Quare In- 17 Ed. 3. 50. b.] 
cumbravit, pl. 1. cites S. C. 


4 Taft. E 2 As a quare impedit does not lie in the King's Bench, be- 
dh . K Cauſe it is a common plea. 17 Ed. 3. 50. b.] 

may hold | 

plea by writ out of the qbancery of all treſpaſſes done vi & armis, of replevins, of“ quatt 


rapedit &c. 
Ibid. cites Trin. 19 E. 3. coram rege rot. 56. Linc. 


Fitzh. [3- So a guare incumbravit does not lie in the King's Bench, 


Abet, becauſe this is a common plea. 17 E. 3. 50. 


pl. 1. cites S. C. | 


* See(N) [. An action zpon the Statute of Wincheſter 4 robbery does 
Eli: 


* — — not lie by original in banco regis. Mich. 37 B. R. be- 
: tween 


Court of King's Bench. $37 


tween * Sadler and Morſe admitted, becauſe it is a common 2270 _ 
C. DU 


lea; but Paſch, 15 Car. B. R. between Sir John + Compton 8. p. d 
2 the hundred of /Yoking, in the county of Surry, admitted, not Lone 
and a trial and verdict thereupon at bar, and judgment ac- —Noy 155+ 


the Lord 
Compton's 
Caſe, ſeemy 
to be S. C. but S. P. does not appear. 


cordingly, but no exception taken to it.] 


5. An action of debt lies in banco regis againſt a ſheriff or This Court 


g , . hath power 
gaoler in cuſtodis mareſchalli for an eſcape, upon the Statue of Weſt- 0 f — 


minſter 2 and 1 R. 2. though the ſtatutes limit the action to be by bill for 
brought by writ ef debt, which is by original, for this is * 

4 — . A * nue, CO 
within the equity of the flatutes, Mich. 7 Car. B. R. between |» rai 


Brightwatt and Taylor, and others, ſheriffs of Briſtol, adjudged miſe, and 
by a writ of error in Cam, Scacc, where the error was aſ- all other 


ſigned, and there ſaid, that there were many precedents ac- — 
cordingly.] jectione 
rmæ, and 


the like, againſt any that is in cuſtodia mareſchalli, or any officer, miniſter, or clerk of the 
Court; and the reaſon hereof is, for if they ſhould be ſued in any other Court, they ſhould have 
the privilege of this Court; and leſt there ſhould be a failure of juſtice, (which is io much ab- 
horrcd in law) they ſhall be impleaded here by bill, though theſe actions be common pleas, and 
are not reſtrained by the ſaid act of magna charta, ubi ſupra. Likewiſe the officers, miniſters, 
and clerks of this Court, privileged by law in reſpect of their neceſſary attendance in Court, may 
implead others by bill in the actions aforeſaid. 4 Inſt. 71, 72, 


6. A bill in nature of a præmunire lies in banco regis in cuſ- —A_—_ 
todia mareſchalli &c. upon the Statute of Ed. 3. cap. though Fol 537- 
the ſtatute be, that he ſhall have day containing the ſpace of 
two months by garniſhment, which implies, that it ſhould be 
by original. 2 R. 3. 17. b. 

7. An action pen the Statute of 2 H. 4. cap. 11. lies by — & 
bill in banco regis, 7 ſuing in the Court of Admiralty againſt 5, F. Tre. 
the Statutes of 13 R. 2. and the (aid 2 H. 4. though the lawny, it 
Statute of 2 H. 4. ſays, that he ſhall ſue by writ ſuper caſum. voss — 
Tr. 17 Car. B. R. between Babb and Trelawny adjudged. In- 2 8 ] 
tratur P. 17 Car. Rot. 137. ] [55 by 


bill, and 
not by original writ, as the ſtatute appoints ; bat in regard it was returned that he was in cuſtodia 
mareſchalli, and that he could not otherwiſe have his remedy, it was held to be well enough. 


8. An action by a common informer upon the Statute of 7 Ed. = wn 
6. cap. 5. for ſelling wines in his houſe againſt the ſtatute, by chal. — 
which he forfeited 101, for every time, may be brought in and Roll 
banco regis by bill of debt, though by the Statute of 18 El. cap. 5. od, 
it is enacted, That no perſon ſhall be permitted or received to ſue — 7 
againſt any perſon or per fete upon any penal ſtatute, but by way of that the 
information, or original action, and not otherwiſe ; for by the pany bring 
Statute of the 7 Ed. 6. cap. 5. the penalty may be recovered hall 
by action of debt, bill, plaint, or information, in any of may be 
the king's Courts of record; and it was not the intent of the 1 
ſtatute to ouſt the Court of King's Bench of juriſdiction % 
againſt the ſtatute of 7 E. 6. but this extends only to plaints we will 

in 
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not ſuffer in inferior Courts, and removed afterwards, and the words of 
this Court the Statute of 18 El. are not by original writ, but by original 
to be ex- a dt : 'l] deb . _ . . . 

ation, and this bill cf debt is an original action within the words. 
cluded by : > : ; 
obſcure Tr. 1653. between Hill and Pierce de Chaier adjudged per 
words in Curiam, this matter being moved in arrelt of judgment, 
1 Intratur P. 1653. Rot. 90. and it was ſaid there were many 


judgment precedents accordingly, 


given for 
the Elina niſi &c. 


Cro. E. 36. [. If a mayor or Heri, after an arreſt, refuſes ſufficient bail, 
pl. 36. Wi- againſt the Statute of 23 H. 6. of fheriffs, by which the penalty 
3 c. ot 40 l. is given, one moiety to the king, and the other moiety 
adjudged to the party that will ſue; in this caſe no action of debt lies 
for the by bill in banco regis, becauſe the Statute of the 18 Eliz. is, 
1 T hat no perſon ali be permited to ſue upon any penal ſtatute, but 
cannot be by way of informaticn or original action, and not otherwiſe, 
helped by But note, it is not limitted by the Statute of 23 H. 6. how the 
3 penalty ſhall be recovered, but generally that he ſhall forfeir 
— 40 l. of which the king ſhall have one moiety, and he that will 
or this 13 ſue, the other moiety. Co. 3 Inſtitutes 194. and Co. 6. 19. 
wor matter d. Gregory's Caſe, where it is cited. M. 29 & 30 El. coram 


Þut ſub- rege, between Widiſton and Clerk adjudged, 


ſtance, by 8 | 
miſconcerving the ati Mo. 247. pl. 399. Udefon v. the Mayor of Nottingham, S. C. 
adjudged accordingly. 


S. C. cited by the name of Mood ſon v. Clerk as adjudged. Mo, 
412. pl. 565. 5 


10. Bill of cenſpiracy was maintained in B. R. becauſe the 
plaintiff was indicted of treſpaſs ; quod nota, as well as if it 
had been of felony ; tor he was thereof acquitted. Br, Bille, 
pl. 17. cites 3 Af. 13. 

11. Aſſiſe of Afortdanceftor was brought in B. R. and no 
exception was taken but that it may well be brought, and 
aſſiſe of ave! difſei/in may well be brought there. 7 « Juril- 
diction, pl. 121, cites 30 Aſſ. 25. 

12. Debt brought in B. R. for 165. coſts of ſuit given in an 
inferior Court upon a nonſuit upon the Statute of 23 H. 8. It was 
moved, that no adm did lie, againſt the Statute of Glouceſter, 
which is that no action ſhall be brought here for ony ſum under 
405. But ſince the coſts are given by a latter ſtatute, it was 
held clearly that they are recoverable by action of debt in 
B. R. and judgment for the plaintiff, Cro. E, 96. pl. 11. 
Paſch. 30 Eliz, B. R. Harward v. Furborne. | 

559 J 13. Ihe juftices of B. R. are the ſovereign coroners of Eng- 
The chief land, and therefore where the ſheriff and coroners of the land 
2 — may receive appeals by bill, a fortiori the juſtices of B. K. 
ſovereign may do it. 4 Inſt. 73. cap, 7. 

Corener of | 


all England; per the Reporter. 4 Rep. 57. b.. P. by Glyn Ch. J. 2 Sid. 101, Trin. 
16;8,—— 2 Halc's Hiſt, Pl. C. 5, cap. 1. S, P. F "OS a 


(M) Of 
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(M.) Of what Actions they may hold Plea 
for a collateral Reſpect. 


Ui. IF a man recovers in a quare impedit in banco, and after 

I this is removed in banco regis by writ of error, aquare in- 
cumbravit does not lie there, though this does not lie without a 
judgment, becauſe tlus ig a new original, and a comman plea in 

ziſelf, 17 E. 3. 50. b.] N | 

2. An action de valore maritagii by the lord lies againſt the Cro.C. 50, 
heir in ciſtodia mareſcballi. Mich, 14 Car. B. R. between uns 
Arundell and \aunders, adjudged upon a demurrer to a decla- ports the 
ration, but this was not moved; but Mr. Hoddeſdon ſaid to _— 
me, that he had divers precedents accordingly, that it lies in ou @ 


e treſpaſs 
banco regis, intratur, H. 13 Car. Roll. 1266. ] upon the 

| | caſe, and it 
was moved for the defendant, that the declaration was ill, it being in an action on the caſe, 
whereas it ought to be in valore maritagii; and the Court doubtcd of this point becauſe there is 
a ſpecial original writ de valore maritagii. 


[3. If a man ſues a /atitat out of B. R. to the intent to declare i — 
againſt the defendant, after arreſt in cuſtodia mareſchalli, in an 15 
action of debt, and the ſheriff arreſts him and ſuffers him to eſcape, appears and 
an action lies againſt the ſheriff, ſhewing this ſpecial matter, . bail, 
and he ſhall recover his damages, having regard to the loſs of reid 
his debt, Tr. 14 Ja. B. R.] in cuſtodia 

mareſchalli, 
and declares againſt him in cuſtodia &c. but it is not ſo in any other Court. Cro. C. 339. in 
pl. 14. Mich, g Car. B. R. 


| 4. It after an arreſi uponalatitat the defendant tenders amends . 
after the arreſt, for an involuntary treſpaſs, according to the Bal. 538. 
Statute 21 Fac. c. 16. this is not good, upon an aver ment that the 

, 8 7 ; ; . Cro.C. 264. 
latitat was ſurd out to the intent to declare in cuſtodia mareſeballi pl. 11. S. &. 
for this treſpaſs, for otherwiſe a man ſhall be defeated of his 8 
colfs by tuch tender, Tr. 8 Car. B. R. between IVatts and oo 

Baer, adjudged upon demurrer. | too late, ſor 
as well as a 


tender after an orizinal writ comes too late, ſo it is after an arreſt upon a latitat; for the tender 
by the ſtatute is intended to be immediately after the treſpaſs, aud before any ſuit commenced, 


bh In an action of treſpaſs brought here againſt the defendant So where 


. , RA . 7 , 0 ef 
in cuſtodia mareſehalli, in the declaration the treſpaſs was laid 5 


to be dene in Cormwall, the defendant pleads in abatement of Cingue 
this action, and ſets forth the charter of E. 1, granted unto the forts, and 
Stannery Court, thereby enabling the flannery workers to plead — D. 
there, and there to be impleaded in the Stannery Court, and the widow of 
therefore prays the benefit, and the privilege of this, to have . did de- 


the trial there; againſt this it was urged, that the Court here td 


5 againſt him 


is to hold plea of this; notwithſtanding their charter; for in cuſtodia 
this Court may hold plea of debt, detinue and covenant, 4r:/challi, 
i : notwith- 


—— 2ͤ—ü—é— Cc 
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the os notwithſtanding the ſtatute of magna charta, cap. 11, com- 
bs, «24 munia placita non ſequantur Curiam noſtram &c, he being 
10 n there in cuſtodia mareſchalli, the plaintiff may here declare 
before the againſt him in what manner he will, and his coming in here 
5 , del is not inquirable. But the C d, that if one be h 

Dover,” but * quiradie. ut the Court agreed, that it one be here 
this was not in cuſtodia mareſchalli, he is not to be fetched away, and if 
allowed; he he fhould not anſwer here being in cuſtodia mareſchalli, none 
was found could have remedy againſt him, and therefore he was ordered 


ilty and * 
2 to anſwer. 2 Bulſt. 122, 123. Trin. 11 Jac. Parke v. Lock. 
2 Bulſt. 
123. cites Mich. 40 & 41 Eliz. B. R. Rot. 284. Brayne's Ciſe. 


+ Fang 6. Treſpaſs quare vi & armis clauſum fregit, which the 
TE * plaintiff aid ro his damage of 205. the defendant demurred for 
» ge ac- h B R . . | 

condingly. % B. K. hath net cagnizence either at common law, or by 
—3 Salk. the Statute of Glouceiter, to hold plea in an action where the 
38. damages are laid 10 le under 403. fed per Cur, treſpaſs quare 
2 Inſt, 311. vi & armis will lie here, let the damages be what they will; 
S.P. and judgment for the plaintiff, 3 Mod. 275. Hill, 1 W. & M. 


in B. R. Lambert v. I hurſkon. 


(N) In what Actions they may Bold Plea by 
Privilege, for a collateral Reſpect. I reſpeci 
of the Defendant. | 


* Cro. c. | I, A* acbion upen the Statute of Mincbeſter, of robbery 
23 Pl: 3: againſt the inhabitants of an hundred, lies by bill in 
* eee B. R. though it is ſuppoſed by the bill that they are in cuſtodia 
ſerve S. P. mareſchalli &c. for the inhabitants of an hundred may be im- 
there. — priſoned, and it may be intended that they all were impri- 
1 STC ſoned. P. 7 Car. B. R. between * Heliter and the inhabitants 
but S P. of the hundred of Bemerſh, alias Benhurſft; in comitatu 
docs not Berks defendants, adjudged upon a ſpecial verdict by admit- 
1 Sec (I) tance, this not being moved. Contra. 37 El. B. R 


pl. 4. S. C. between Sadler and Morſe, adjudged.] 

248. pl. 69. Hill. 43 Eliz. it was ſaid to have been adjudged in B. R. that ay ation upon thi 
Natute againſt the inhabitants of an hundred will never lie by bill, but ought to be ſued by writ, 
becauſe the action is brought againſt inhabitants, which arc a multitude, and conſequently cannot 
be in cuſtodia mareſchalli, as another private perſon may be. 


For more of the Court of King's Bench, See Crompt. Jurtt- 
diction of Courts 67. b. to 82. 4 Inſt, 70. to 78. cap. 7 
———Prynn's Animady, on 4 Inſt. 47 2 Hawk. Pl. 
C. 6. cap. 3. 


(N. 2) 


Court of Common Pleas. =o 


(N. 2) The Court of Common Pleas. 


* 1. Magna Charta. FF NACTS that the Commer: Pleas ſhall & Before 


9 H. 3. cap. 11. . not foll;w our Court, but ſhall be ——— 
holen in ſome place certain, adn 
holden in 


B. R. and all original writs returnable in the fame bench, and becauſe the Court was holden 
coram rege, and followed the King's Court, and removable at the king's will, the returns were 
ubicunque fuerimus &c. whereupon many diſcontinuances enſued, and great troubles of jurors, 
charges of parties, and delay of juſtice ; for theſe cauſes this ſtatute was made. 2 Inſt. 21, 22. 

+ Here it is to be underſtood, a divition of picas for placita are divided into placita coronæ, & 
communia placita ; placita corone are otherwiſe, and aptly called criminalia or mortalia, & placzte 
communta are aptly called civiha ; placita coronæ are divided into high treaſon, miſ- [ 6 
pr iſion of treaſon, petittreaſon, felony &c. and to their acceſſaties ſo called, becauſe 301 ] 
they are contra coronam & dignitatem ; and of theſe the Court of C. B. cannot hold plea, 
2 Inſt. 23. 

Divers ſpecial caſes are out of the flatute, 1ſt. The king may ſue eny action for any common 
plea in B. R. for this general act does not extend to the king. 2Uly, It any man be in cuſtodia 
mareſchalli of B. R. any other may have an action of debt, covenant, or the like perſonal action 
by B. R. becauſe he that is in cuſtod ia mareſchalli ought to have the privilege of that Court, and 
this act takes not away the privilege of any Court, becauſe it he ſhould be ſued in any other Court, 
he ſhould not, in reſpect of his privilege, anſwer there, and ſo it is of any officers, or miniſters 
of that Court; the like law is of the Court of Chancery, and Exchequer, gdly. Any action that 
is quare vi et armis where the king is to have a fine, may be purchaſed out of the chancery, re- 
turnable into B. R. as ejectione firme, treſpaſs vi & armis, forcible entry and the like. qthly. 
And a replevin may be removed into B. R. becauſe the king is to have a fine, and fo it is in an 
aſſiſe brought in the county where B. R. is. zthly. Albeit originally B. R. be reſtrained by this 
act to hold plea of any real action &c. yet hy a mean they may; as if a writ in a real action be 
by judgment abated in the Court of C. B. it this judgment in a writ of error be reverſed in 
B. R. and the writ adjudged good, they ſhall proceed upon that writ in B. R. as the judges 
of the Court of C. B. ſhould have done, which they do in default of others for neceſſity, leaſt 
any party that has right ſhould be without remedy, or that there ſhould be a failure of juſtice, 
and therefore ſtatutes are always ſo to be expounded, that there ſhould be no failure of juſtice, 
but rather than that ſhould fall out, that caſe {by conſtruction) ſhould be excepted out of the 
ſtatute, whether the ſtatute be in the negative or athrmative, bthly, Ina rediſſeiſin or the like, 
2 Iuſt. 23. 


2. In treſpaſs of fiſhing in his piſchary in D. to the damage 
of 40/, the others ſaid, that he fiſhed in S. in his ſeveral ſoil, 
abſque hoc, that he is guilty of fiſhing in D. and the others 
e contra, and found fer the plaintiff to the damage of 84, For- 
teſcue ſaid, the ſtatute is, that the King's Court ſhall not hold 
plea under 40s, but of 40s. or above, Per Patton, this 1s 
true, as to the ſurmiſe of the plaintiff in his declaration. But 
if he declares of 40s. or more in debt, treſpaſs &c. and it is 
found the damages 12d. or the debt 12d. or ſuch like, yet 
the plaintift ſhall recover, and ſo it was adjudged, and that 
the plaintiff ſhould be amerced pro falſo clamore, and yet 
contra if the plaintiff had counted of a ſum under 408. note 
the diverſity. Br, Juriſdiction pl. 40. cites 19 H. 6. 8. 

3. Juſtices of C. B. may hold plea by writ of eſcape in London 
upon 1ecovery and execution in the Cinque Ports, and may write 
to the Conſtable of England, and to the Conſtable of Dover, 
and to the judges of the Admiralty, and to the biſhop in caſe of 
bizamy, baſtardy, profeſſion &c. and that they themſelves cannot 


hold plea thereof. And may write te the county palatine upon 
vaucher, 


—- wana 
- 
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Rr. Re ſpon- 
der, pl. 83. 
altes S. C. 
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voucher, and may write to the prince, and to the juftices of M ulei, 
quod nota, Br, |udges, pl. 30. cites 30 H. 6. 6. 

4. Juttices of C. B. hearing of menace and impriſonment 
made to an atiorney of the Bank in inferiori palatio regis, may 
inquire thereof and ſet a fine, Br. Judges, pl. 31. cites 32 
H. Is 

5. fh treſpaſs the ſheriff returned upon capias, that before th: 
coming of this writ the defendant was taken and detained by war- 
rant of the peace in pais upon riots and forcible entries, and for 
furety of the peace and by the juſtices of both benches, if the 
plaintiff counts, he be by mainpriſe after anſiber made, and 
remitted to the ſheriff to anſwer there of the riots and peace, for 
C. B. cannot meddle with thoſe, but of the peace in the ſame 
county, and fo he was remitted before the ſheriff in pais. 
Br. Retorn de Briefs, pl. 83. cites 2 H. 7. 2. 

6. Note by the Statute of Gloucefler cap, 8. A man ſhall net 
have treſpaſs in bank if he does not make cath that the goods taken 
were worth 405. at the leaſt, which is alſo recited in a caſe of 
treſpais, which was removed by a recordare out of a baſe Court 
where the damages were not 40s. and therefore il}, per 
Fitzherbert and the beſt opinion; and by the ſerjeants, pro- 
cedendo ſhall be awarded quod non negatur, and it ſeems that 


L 562 J] the common law is, that a man ſpall net have debt, detinue, 


covenunt nor ſuch like in banco, unleſs it be of 409. or more. Br. 
Juriſdiction, pl. 45. cites 14 H. 8. 15. 

7. Note that Hill. 4 Mar. 1. it appears by ſearching the 
records of C. B. that the ju/tices of the bank may take and record 
a recognizance as well out of term as in term, and as well in 
any ceunty in England as at Wiſtminfler, And in the time of 
H. 5. Ann. 4. a recognizance was taken at Rippon in the 
county of York, 28 September, anno 4 H. 5. which is out 
of term. And ſeveral ſuch records are in C. B. as well out 
of term as in term, and out of Court in the time of H. 4. 
H. 5. H. 6. and almoſt in all other reigns ; quod nota, and ſee 
the entries of the three following, viz, M. 4 H. 5. Rot. 119. 
and H. 13 H. 6. Rot. 320. and P. 27 H. 6. Rot. 125. Br. 
Recognizance, pl. 20, 

8. It is maniteſt that this Court began not after the making of 
this aft, as ſome have thought; for in the next chapter, and 
divers others of this very great charter, mention is made de 
juſticiariis noſtris de banco, which all men know to be the 
juſtices of the Court of Common Pleas commonly called the 
Common Bench or the Bench, and Doct. & Stud, faith that 


is a Court created by cuſtom. 2 Inſt. 22, 23. 


9. It appears by our books, that the Court of Common 
Pleas was in the reign of H. 1. that there was a Court of 
Common Pleas fin anno 1 H. 3. which was before this act, 
Martinus de Patteſhull was by letters patents conſtituted 
Chief Juſtice of the Court of C. B. in the firſt year of H. 3. 


2 Inſt. 23. 
| 10. It 


Court of Common Pleas, 


10. It was reſolved by all the judges in the Exchequer 
Chamber, that all the Courts viz. B. R. C. B. the Excie- 
quer and the Chancery, are the king's Courts, and have been 
time out of memory, ſo that a man cannot know which is the 
molt ancient. 2 Inſt, 22. | 

11, A defendant having mad* an afjidavit in C. B. after wards 
being ſummoned confeſſed it to be falſe, whereupon the Court 
recorded his confeſſion and ordered him into cuitody, and to 
ſtand in the pillory for perjury ; and notwithſtanding what 
was urged by his counſel as to the juriſdiction of C. B. he was 
put in the pillory the laſt day of the term. 8 Mod. 179. I rin, 
9 Geo, 1. The King v. Thorowgood, 

12. This Court's authority is founded on original writs iſſuino 
out of chancery, which are the king's mandates, for them to 
proceed to determine ſuch and fuch cauſes ; for it was a 
maxim among the Normans, that there ſhould be no proceedings in 
C. B. without the king's writ; and therefore a writ always 
iſſued to warrant this Court's proceedings, and thoſe iſſued 
out of chancery, becauſe when the Courts were but one, the 
chancellor had the ſeal; therefore when they were divided he 
ſealed all original writs by this method, and the teal was a 
check on the other Courts to know what cauſe was there, 
and likewiſe that the fines for having juſtice in the King's Court 
ſhould be anſwered in Court, before there wereany proceedings 
and therefore Fleta favs dum tamen warrantum“ per breve 
regis habuerint cognoſcendi, nam fine warranto juriſdictionem 
non habent neque coertionem. Gilb. Hitt. of C. B. 2. 


For more of the Court of Common Pleas, See Crompt. 
Juriſdiction of Courts, 91. to 102. Init, 99. to 203. 
cap. 10. 


(N. 3) Pleadings. As to Matters done in 
B. R. or C. B. or other Courts. 


I, B R. and chancery are C:urts removeable, and therefore it 

* ought to be pleaded where they are held, Arg. Nlo. 176. 
pl. 310. and vouched 27 H. 6. 10. b. where in writ of main- 
tenance in B. R. he did not ſhew where the bench was, and 
therefore ill; for the writs out of this bench are &c. Ubi— 
cunque fuerimus in Anglia; and in 5 E. 4. 3. b. the laſt caſe 
ot the year the diverſity is taken between the C. B. and B. R. 
Ol a bill exhibited in C. B. which did not ſhew where the 
bench was, and yet awarded good ; for the ſtatute of magna 
charta is that it ſhall be held in certa loco; and for this point 
he vouched 34 H. 6. and 36 H. 6. 


® This is 
miſprinted 
in Gilb. and 
ſhould be as 
here. Sce 
Selden's 
Fleta 85. 
Lib. 2. 


Cap. 3+ 


[ 563 ] 


2. In trover the defendant ſaid that he recovered againſt the Noy.g6. 
Plaintiff, a debt of 201. in B. R. and had a fi. fa. te the ſheriff S. C. ad. 


. wha at I, in the county of Y. ſeiſed the goods and delivered ? 


them 


udged. 
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them to Him in ſatisſaction of his execution. But it was ruled 
to be ill becauſe he did not /hew where B. R. was at the time of 
the recovery, it being a Court removable at 5 E. 4. 8. is. Cro. 
E. 504. pl. 28. Mich. 38 & 39 Eliz. B. R. Thompſon v. 
Clerke. 


— 


* — — * 


(O) Court of Exchequer. 


* Prone [i. ROITCLO parliamenti, * 2 H. 4. numero 112. the 


Abr. ot hy . , x 
noe Commons petition againſt writs, called quia datum eff 


Record. 41g Hb intelligi, iſſuing out of the Exchequer, without any 
z H. 4. No. inqueſt found or other record, but no aſſent thereto, vide 


1 ſuch petition againſt this writ + 4 H. 4. numero 78. ſimile, 


tion, to 3 Hf. 5. numero 46. ] 


_ which the 


anſwer was, The accuſtomed uſe ſhall continue.“ But there are not ſo many numbers as 112. 
+ Ibid. 428. No. 78. t Ibid. 548. No. 46. 


Ste Prynn's 2. The Court of Exchequer, which as Gervaſius Tilburi- 
Animac- enſis de Neceſs. Scacc. Obſ. (a ſure author) reports, was here 
5*, 33. from the very Conqueſt, and inſtituted according to the pattern of 
that in Normandy, and was erected there by Rollo, as Revile 
ſaith, Notes on Grand Cuſt, fol. 8. The authority of this 
Court was fo great, that no man might contradict a ſentence 
pronounced here, and not only the law and the affairs concern- 
ing all the great baronies of England, and all ſuch eſtates as held 
in capite were tranſacted here, but many laws and rights were 
diſcuſſed, and many doubts determined, which Feauently 
aroſe from incident queſtions ; for the excellent knowledge of 
the Exchequer conſiſts not in accounts only, but in multi- 
plicity of judgments. And common-pleas were uſually held in 
in this Court until the 28 of Ed, the 1}. it was enacted that no 
common plea ſhould be henceforth held in the Exchequer, 
. contrary to the form of the great charter, In this Court ſat 
the capital juſticiary, the chancellor, treaſurer, and as many of 
the moſt diſcreet, greateſt and knowing men (reai barons ) wheiher 
of the clergy or laity as the king pleaſed to direct, The buſineſs 
{ 564 ] of the Court was not only accounts and what belonged to them, 
but to decree right, determine doubtful matters, which aroſe 
upon incident queſtions, to hold common-pleas as before, 
and to judge what chiefly concerned all capite lands, and the 
great baronies of England. Brady's Pretace to the Norman 
Hiſtory. 160, 161. 
3- 83 upon the Statute of 8 E. 4. cap. 2. for giving 
licences; the queſtion was, if the action lies in the Exchequer ? 
The barons ſaid this is a ſuperior Court though not named 
in the ſtatute, and that the ſuit may be here, for there are no 
reſtrictive words in the ſtatute, and this Court hath power to 
hold plea of any thing which doth concern the queen, if not 
| reſtrained ; 
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reſtrained; adjornatur. Cro. E. 326. pl. 3. Paſch. 35 Ei. 
B. R. Agard v. Candith. 
4. On a mantamus ts reflire Dr. Patrick to the Maſ? bid of Sid. 216, 
Duren's College in Cambridge the (cut Were divided, whereupon V1: 22 
ich. 
It Was Con! ſidered whether it being a To uſe of f the CY ON [ide it | 19 
mint be adjourned inte the Hucheguer Chamber, and it ſcemed B. R. The 
to ſome that it might, but it was not. Lev. 65. Patch 14 — 
Ar. 3 nn n ; 21 ˙% Patrick 
Car. 2. B. R. Queen's Coll ge Caſe, alias Dr. Patrick's = 
Caſe. | {ec med that 
it might, 
rd that pleas of the crown as we ell as other pleas might be removed thither. And the | ol 
4 Init. 68, 1 icems to warrent eit; and that it extends to all fleas but thoje in the Eccleſraſticat 
Cru rt, ———— Raym. 10 .to113. S. C. but S. P. does not appear. —- 2 Keb. 259. pl. 3. 
S. C. fas «ts pon motion to al} Uuln t into the Exchequer Chamber, becaule the Court were 
6111ded, the Court granted it. 


5. In the Exchequer there are theſe 7 Courts, Iſt. The 
Court of Picas, 


2dly. The Court of Acconnte, 

zily. 1 he Court of Nectift. 

4thly. * * The Court of the Excheguer Chamber, being the —— 
eembly of all judges of Englaud for matters in law. 1 


no caſe in 

law, can 
be ſhewed to be adjourned into the Exchequer Chamber, before argument by the judges, in the 
lame Court, dos" the cauſe is hanging, and theſe 2 were, The Caſe of the Poſtnati, Calvin's 
Cale, 7 Rep. fol. 1. and the Caſe ot Sutton's Rain nt 10 Rep. fol. 23. and no others before 
:gument here, ar + ditlerence in opinion by the judg ges, or agree ment by the judy es upon their 
di tering in opinion, to adjourn the ſame thither, or by writ © error; per Coke Ch. J. who 
laid thete 1 are to be obſerved, for the adjounment of cates of 0 Kculty into the Exche quer 
Chamber. 1. Tins t to proceed ex wotiene curiz, but not of the party coucerne -d. 2. This 
ought tobe aſte: argument, but no! before and upon difference: in their op! nions. or by writ of 


error. 3. M hen the caſe is adjournedt! ther, if a judge dies, the matter, for this, is not to ſtay, 


but dc proceed , and if one of the judges have thee argued, and afterwards one of the 
es ares, the matter 1s not to ſtay, till another judge be made, but the fame is to proceed, and 
a net. judge bet A made he ty not tue to ar; u,. 2 Bulſt. 246, 147. Mich. 11 Jac. in Caſe vi Wars 
rale v. Smith. 


5thlv. The Court of Exchequer Chamber fer errors in the 
Court of Exchequer, 31 E. 3. cap. S. and 31 Eliz. cap. 1. 

bthly. A Court in the Exchequer Chamber for errors in 
the King's Ben: and 27 Eliz, cap. 8. 31 Eliz. cap. 1. Co. Pl. 
Intr. fo. 2. 24. 

And — This Court of Equity in the Exchequer Cham- 
ber, 4 Inft. 119. 

6. King Charles the 2d. having taken up ſums of money of 
the petitioners, (bankers) granted to them and their heirs, 
ſeveral annuities chargeable upon the hereditary revenue, of exciſe 
given to the king by 12 Car. 2, cap. 24. The barons held, 
that the remedy by petition to the barons was a proper 
remedy, and judgment was given for the petitioners by the 
opinion of 3, but Letchmere B, held that the king could not 
alien or charge this revenue, and that for ſeveral reafons there 
mentioned, Freem. Rep. 331. pl. 413. Hill. 1691. in Scacc. 
upon the petition of Hornbee & al, 
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SD 


[(P) Court of Exchequer.] 
Il bat Perſons thall have the Privilege of Suit, 


Br. Oo [I. THE #inz's farmer may ſue one that detains from him part 
- agg of the paſſ Hin that he hath from the king, out of 
e — which the farm is to be paid, by which he cannot pay his farm 
Br. Juriſ- tO the king. 38 Aſſ. 20. adjudged. ] 

ꝛction, | 
pl. 7c. Cites S. C, Ibid. pl. go. cites S. C. 


8, C. cited 2. Thomas Younge ice ſued bill in the Exchequer again/? 
2 Brownl. fee cleræ of the Hanaper uponh is account, and the defendant calt 
ſuperſedeas of the privilege of the chancery, becauſe he was 
Reynell. clerk of the chancery ; and by all the juſtices in the Exchequer 

And Chamber the ſuperſedeas ſhall not be allowed; for every one 


Countant in . - . 
the Exche. Vho 1S accountant ouzht to be attendant and preſent, and there 


quer to the he ſhall be ſued, for it is an advantage to the king that he 
Ws; was ſhall attend, and ſhall account; and accountant may have 

UEU 1 . . . . I 0 - 

R zna z bill againſt his debtor, and this is for the king's advantage, 
benen of the quod citius folvat regi; and if accountant be ſued in C. B. 
"cox they ſhall ſend ſuperſedeas to ſurceaſe; and if he be ſued in 
ame tuo I . - . 

Cr. B. K. thoſe of the Exchequer ſhall ſhew the “ record that he 
rd pro- is accountant &c, and h not have ſuperſedeas to the king; for 
ae the pleas there are coram rege &c, and he ſhall be diſmiſſed, 
„ee, and ſhall be ſued in the Exchequer, Br, Privilege, pl. 25. 
to the king, Cites 9 E. 4. 53. 

2 4 tt 48 

the defendant was one, and frayed the pririlege of the Court of Exchequer, and that the ſuit 
miedt he ſtayed, The Court demanded of the ſecondary, what the courſe was in ſuch cate, 
whether to grant it upon ſuch bare averment of the baron, or that it ought to be pleaded and 
praved by the party? Upon his informing the Court that it had been uſualiy allowed with-ut plea 
aer, it was granted accordingly. But Williams J. was ſtrongly againſt it, and faid, that 
thete ate many books wherein it was Adiudged in point, that it ongut to be upon the party's plea 
and prayer, and that without this the Court cannot certainly know whether he be the lame party 
for whom the privilege is prayed, 2 Bulſt. 36. Mich. 10 Jac. Anon, 


And if h 3. If an accountant in the Excheqrer be implcaded in C. B. 


oy —_ the Exchequer nay fend. 4 luperiedeas to them to ſurcealc, 
thoſe ofthe Br. Superledeas, pl. 38. cites 9 E. 4. 57. 
Exchequer 
will ſhew the record of account &c. For they cannot make ſuperſedeas to the King ; for there the 
pleas are held coram rege, and not coram juſticiariis; and he ſhall be diſmiſſed. Ibid. 

One who was Receiter General of the revenurs ot the crown in the counties of W. and I.. &c. 
being ſued in C. B. brought a writ of privit-ge out of the Exchequer, but it was not allowed, D. 
328. pl. 9. Mich. 15 & 16 Eliz. Hunt's Caſc. | 


The pri- 4. By the Statute of Articuli ſi per Chartas cap. 4. it is 
"ghee provided, That 0 common-plea ſhall be held in the Exchequer, 
nin the unleſs where either the plaintiff or the defendant is privileged. 
E<.hcquer 5 Rep. 62. a. Mich, 32 & 33 Eliz, in the Exchequer, in 


£1554. Sparrie's Caſe. 


the deltar 
of the kin;'s d:ibtgr., 4 Inſt. 112, Cap. 11. 


5. The 


Court of Exchequer. 


5 5. The plaintiff being an accountant in the Court of Ex- 
chequer by bill there prayed to be relieved againſt a bond put 
in ſuit by defendant in the petty-bag, by reaſon of his privi- 
lege as Uſher of the Chancery, The defendant pleaded his 
privilege as an officer of the Court of Chancery. The Court 
agreed, that when bath parties are privileged, his privilege ſhall 
tate place who ſues firſt ; and that in this caſe the ſuit in equity 
to be relieved againſt the penalty of the bond is firſt attached 
here, and it is not the ſame ſuit with that at common law, 
but diſtin from it. And it was further ſaid, that if both 
parties are privileged perſons, and the attendance of the one is 
mire reguiſite than of the other, (as in the principal caſe it is, the 
plaintiff here being an accountant in this Court, and entered 
into his account, as by his bill is alledged, which cannot be 
compleated by deputy or attorney) in ſuch cafe is privilege 
ſhall be allowed who has moſt cauſe of privilege ; & adjornatur, 


granted till anſwer. Hard. 117. pl. 2. Trin. 1658. Baker v. 
Lenthall, | 


e Fo » 7: N 2 2 8 _ n - 
C 
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navy, exhibited his bill in the Exchequer, I he detendant pleaded 
bis privilege, as one of the Six Clerks in Chancery, under the 
great ſeal, Hale Ch, B. and the Court held, that a general 
privilege, as dehtor, will not hold againſt a ſpecial privilege, 
but againſt a general privilege in will, But a privilege as ac- 
countant will hold againſt a ſpecial privilege in another Court, 
as officer of the Court, or otherwiſe, though it be not alledged 
that he has entered upon his account; and in this caſe the 
plaintiff, being treaſurer to the navy, is eo ipſo an accountant. 
Hard. 316. Mich. 14 Car. 2. in the Exchequer, Sir Geo. 
Carteret v. Sir John Maſſam. 

7. There are three ſorts of privileges in the Exchequer, 1ſt, 
As debtor, 2dly. As accountant, 3dly. As officer of the Court. 
Againſt the firſt of theſe, any man who hath a ſpecial pri- 
vilege in another Court, as an officer of the Court, or an 
attorney, ſhall have his privilege, becauſe the privilege of a 
man as debtor is only a general privilege ; but if an accountant 
: begin his ſuit here, no privilege ſhall be allowed elſewhere, 
becauſe he has a ſpecial privilege, by reaſon of his attendance, 
to pals his account, in which the king hath a particular con- 
cern; the ſame holds in an officer of the Court; if he com- 
2 mences a ſuit here, no privilege in another Court ſhall pre- 
rail againſt him, becauſe his attendance here is requiſite, and 
1 his privilege here is attached firſt by commencing his ſuit; but 
here the accountant has finiſhed his account, and reduced it 
do a certainty, ſo that it is become a debt, then he hath only 
$2 privilege as a general debtor has; ſo a ſervant to an officer, or 
vuiniſter of the Court, has no privilege againſt a privileged per- 
on elſewhere ; per Cur. Hard. 305. Patch. 16 Car. 2. in the 
Exchequer, Clapham v. Sir J. Lenthall. 
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Put at another day the plea was over- ruled, and an injunction 


6. The plaintiff, as debtor to the king, and treaſurer of the 


- 
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(Q) [Court of FE xchequer.] 
Of what Things they thall have the * 
of Suit. 


Er Jurif- = I, the king's farmer ſues in the Exchequer againſt a 
Gi tion, 

5 erſon for detai ning of tithes, parcel of the al, Jions to 
1 wo, Dim 1 uin farm by the King, though the right of tithes comes 


8 „ in hate between them, vet the Court ſhall not be ouſted of 
— Br. 2 
Nn, juriſdiction. 38 Af, 20. adjudged. * My Reports, ſaid quod 
pl. 4. cites mirum.] | 


Er Frerogative, pl. 74. cites S. C. but ſays it is fatd there, [viz. in the year-book, ] quod 


Ius ſeems to intend his book of the book of aſſiſcs, where are the words of quod mirum, 
5 507 

105. 2. If J. S. be parſon impropriate of D. and B. wicar there, 
an 3. but and the king patron of the vicarave, and there is a debate berween 

ACCO da- 
nd the par ſon and vicar for tithes, the ſuit in theſe tithes ought to 
per Cur, it be in the Exchequer, Hill. 8 Ja. Scaccarto, per Curiam, | 


ma3\ ve 
commenced accordingly by Engliſh bill there, er by action in the office of pleas; ior it is ap- 


patent that the King is ſupfeme ordinary. This was Palch. g Jac. 


Z. 10 E. 1. Rotulo Clauſarum Membrana 2 in Dorf 
Breve Thelaurario & Baronibus Scaccarii, gued non tant 
Communia placita, niſi tangant Regem, vel MHiniſiros Scaccari:, 
Statutum novum de Scaccario alitur dictum Statutum le 
Roteland, in magna charta, 2 part, fol. 66, niſi ſpecialiter 
contingat nes vel miniiſtros nejtros. | 
[4. 13. Ed. 1. Rotulo Clauſarum Membrana 7 de debitis 
Regis in Scaccario atterminandis. ] 
— F5: Among the ordinances of the 5 E. 2. 22. there is fuch 
Fo. 539 ordinance, that no pita be in the I:xchequer but ſuch as touch the 
king, and his miniſters of the ſaid place, and their ſervants, who 
for the moſt part inhabit with them in the place where the 
Exchequer | is held, and if any other be ſuftered to ſue the 
let the impleaded be aided by parliaments] 
Lege gg. 6. If a copybelier of the king's manor be . in the Eccleſiaſli- 
Anon. S. C. cal Court for tithes, u upon a ſuggeſtien in Scaccaricy that he pre- 
ſeribes to pay a certain modus dectmandi, he ſhall have a proitts 
bition there, and this modus ſhall be tried there. Irin. 7 Jo 
Scaccario, adjudged, | 
Lane 55. [7. If a nun be amerced in the king's leet, and pon proceſs out 
wig — of the Exchequer the bailiff diſirains him for the @mercemeit, 
chegucr, and he brings treſpaſs, he ought to bring this action of trelpais 
An. 5. r. in the office of Pleas of the L. :chequer, for the bail levied it 
and ben as an officer of this Court. Paich. 8 Tac, in Camera Scaccatih 


to be 5. C. i 

per Curiam, ] 
Laue gg. 8. If an errencous Judgment be given in a farmedon in a Cf) 
. C. % hold Court in the country where the hins i 1s lord, the party agali 
cordingly. 


them the judgment is given may ſue by bil or petition aſl 
ing 


Court ok Excheguer. 507 


Ring in the Exchequer Chanber, in the nature of a writ «f falſe 
. I a . . . - — . nt 
juigmnt, for the reverſal of this judgment; for as in the Court 
of a common perſon the proper tuit for reverſal thereof is to 
the lord by petition, {o it is lere to the king, and the £rche- 
queer Chamter is the more proper to fue to the king by petition 
than the chancery, becauſe it concerns the king's manor, Hill. 8 
Jac, Scaccario, Edwards's Caſe, 

9. An aden of falſe impriſonment or other action, may be Lane 48. 
brought ggainſi the under-ſperiff in the Exchequer, though the 2 
ſheritt be the officer of the Court, for the Court takes notice fd Ch. k. 
of the under-{heritt alſo. Hill. 7 Jac, Scaccario, between heldthatithe 
Deyley and Feliife, adjudged per Curiam, and laid that is the 3 
common courle of the Court, | have judg- 

4 A mast. tor 
that the ſheriff is no ſuch perſon as ought to be privileged here, and therefore the plein t {ould 
heve his remedy cliewltere, and he faid, that ſuch a caſe had been reverſed in the Exciiequer 
Clamber ; for the under-{herift 18 but an attorney tor a party privileged, that is, for the facrirt ; 
but all the clerxs of the Court and the other barons were ageinſt him in that, and alſo all the 
precedents. 2 Bulſt. 80. B. R. S. C. but S. P. does not appear. — Brownl. 226. S. C. but 
S. P docs not appear. Cro. J. 323. pl. 1. Irin. 11 Jac. B. R. S. C. but S. P. docs not 
Pear. 


10. Statute ef Rutland 10 E. 1. touching recovery of the Whether 

king's debts, wills and orcains that u pit ſai! be holden or this be an 

of ; 1 8 alu ce 4 et of par- 
pleaded in the Exchequer, excipt it dees ſpecially concern us and i  - 
our nuniſters of the £ xchequer, only an off 

| | dinance by 
the king for the better ordering this Court has been very much doubted. See Pl. C. 208. b. 209. 
2. 4 Init. 119, cap. 11. where it is ſaid to be an ordinance only. But 2 Inſt. 531. PI 
upon that Statute of Articuli fuper Chartas 28 E. 1. cap. 4. Lord Coke ſays, that [ 500 J 
tits was a ſtatute, the title and ſtile of the act is Statutum Novum de Scaccario, aliter diftim, Status 
tum de Rotcland. In Libro rubeo it is called Statutum de Roteland, and there is a regiter under 
the title of Brevia de Statut. Rex Theſaurario, & Earonibus Salutem, cum ſecundum Legem & 
Couſuctudinem Regni noſtri Communia Ptacita coram vobis ad Saccarium pres:ctum placitart 
non debent niſi Placita illa nos vel aliquem Miniſtrorum noſtrorum ejuſdem Scaccar i ſpecialiter 
tanzunt &c. winch writ reciteth the words of the Statute of Roteland, and in the margent ot the 
writ is quoted Statutum de Rotcland, fo as without queſtion this act was made by authority of 
porliament and al ſo whatſoever pleas were holden in the Ex:hequer, in the reign of H. 2. when 
Glanville wrote, yet now by two acts of parliament their juriſdiction is I: mited and ſettled; and 
therefore rejeft à late opinion contrary to ſuch authority, aud never read nor heard of before. 
2 Init. 51. But Prymm's Animadverſions 55, 56, 37. gives many realons to prove that the 
itatute itiled the Statute of Rutland is no ſtatute. 


11. Articul: ſuper Chartas cap. 4, made 28 E. 1. enacts that Y* in three 


by 2 Ces th 
ns common: pia be henceforth held in the Exchequer again/t the 2 Ht of Er 
form of the great charter, | chequsr has 
| gurrfaitiron 


of common-pleas between common ferſons in per onal act ions only. Where an officer or minitte 75 06 
ef the parties in any þrr ſonal ation, becauſe that Ins ab{-nce in other Courts may hinder the atlairs 
of the king in his Court of Exchequer. Any man that is a priſoner of this Court, or an accountant? 
that is encercd into his account, or any other that ought to have the like privilege of this Court ot 
Exchequer, ſhall not be ſutd in any perſonal action but in this Court; and the reaſon 1s. becaule 
neither of theſe at; of narliament take away the privilege of any Court; for then, if the party 
privileged were ſacd ir any cher Court, he ſhould not, in reſpect of his privilege of the Fxche- 
quer, auſwer there; and therefore leſt the party ſhould be without remedy, he may commence hi 
ation perſonal againſt him in the Exchequer ; for ſlatutes muſt be ſo expounded, as that there be 
notatlure of juſtice. He that is a farmer, 07 indebted to the king, for the King's more peedy ſatis» 
tation of his debt or duty, ſhall fue ins debtor by a quo minus im the Fxchequer, and this appear 
eth by Britton, who treating of the juriſe:Rion of the Exchequer ſaith, Et que il eyt power a 
conulter de dett, que l'un do BUupGetters per Ou nous puiſſons plus toit approcher a noſtre. 


2 Inſt. 531. 
Uu 3 12. Aſter 
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12. Aſter the death of any debtor of the king proceſs ſhall iſſue 


out again/t the executors the heir and tertenants all tegether at 
one time by the courſe of the Exchequer, Savil. 52, 53. per 
Fanſhaw Remembrancer in pl, 111. Paſch. 25. Eliz. Anon. 

13. There ſhall be no ſuit or proceedings according to the 
order of the Exchequer Chamber in caſes of conſcience uf 
any penal ſtatute. 3 Le, 204. pl. 259. Trin. 30 Eliz, in the 
Exchequer. Anon. | 

14, J. S. holds lands of the king by fealty and yearly rent, and 
makes a leaſe thereaf to A. B. pretends that J. S. leaſed the ſame to 
him by a former leaſe ; albeit there is a rent iſſuing out of theſe 
lands to the king, yet neither A, nor B, can ſue in this Court by 
any privilege in reſpect of the rent, for that the king can have 
no prejudice or benefit thereby; for whether A. or B. do 
prevail, yet mult the rent be paid; and if this were a good 
cauſe of privilege, all the lands in England holden of the 


king by rent &c. might be brought into this Court. 4 Inſt, 


118. cap. 13. 
15. But if black acre be extended to the king for debt of A. as 


the land of A. and the #ing leaſeth the ſame ie B. for years, re- 
Serving a rent; C. pretends that A, had nothing in the land, but 
that he <was ſeiſed thereof &c, this caſe is within the privilege 
of this Court, for it C. prevail the king loſeth his rent, 4 Unit. 
118, 119. cap. 13, 

16. The 4ing makes a leaſe to A. of black acre for years re- 
ſerving a rent, and A. is poſſeſſed of a term for years in white 
acre, the king may diſtrain in white acre for his rent, yet A. hath 
#9 privilege for white acre, to bring it within the juriſdiction 
of this Court. 4 Inſt. 119. cap. 13. 

17. Upon a croſs bill againſt a parſon to diſcover what ſort if 
tythes in particular he claims to be due to him; for that the 
parſon in his bill one while demanded one manner of tything, 
and another while another, the Court held that in /uch a 


L 69 ] crofs bill the plaintiffs need not entitle themſelves to the juriſdiction 


ef the Court, becaule the croſs bill is grounded on another bill 
here in Court. Hard. 160, Trin. 1659. pl. 2. in the Exche- 
quer. Doble v. Portman, 

18. If a man he ſued here in the office of pleas, he may have 
an Enzliſh bill to be relieved againſt the plaintiff without ſetting 


forth matter of juriſdiction. Hard. 160. Trin. 1659. pl. 2. in 


Scacc. Doble v. Portman. 

19. Whatever belongs to the juriſdiction of the Dutchy-Court 
may well be determined in the Court of Exchequer, not- 
withſtanding that the Dutchy Court is in being ; per Cur, 
Hard. 171. Trin. 12 Car. 2. in Scacc, Fleetwood v. Pool. 

20. H. was cutlawed at the ſuit of B. and lands in his p:{/*- 
fron were extended, C. a third perſon, claimed a title to thoſe lands, 
and brought an action of treſpaſs and ejeFment for them, and 
pleaded to the inquiſition ; it was ordered that the plea to the 
inquiſition ſhould be tried firſt, and that the ejectment hoe 


Court of Exchequer, 569 


be brought in this Court, becauſe the king's revenue was concerned, 
Hard, 176, pl. 2. Hill. 12 & 13 Car. 2. Hammond's Cale. 

21. Upon an ej-ment brought in C. B. by the defendant 
here, the plaintiff moved that the action might be laid here, 
becaule his title was under an extent cut of this Court, for debts 
in aid, The Court ordered the parties to proſecute their ſuit 
here, becauſe this could not appear but upon examination of 
the whole matter, Hard. 193. pl. 2. Trin. 13 Car. 2. in 
Scacc. Banks v. Bennet & al, 

22, The commiſſioners of exciſe fined the plaintiff, being a 
brewer, according to the new at in 201, for not paying the duty 
ef exciſe; and upon a return made that he had no goods, whereof 
a diſtreſs could be taken they impriſoned him; whereupon he 
brought an action of falſe impriſonment in the Court of B. R. 
and the defendants prayed the action might be laid here, be- 
cauſe the cauſe concerns the king's revenue. Sed non allo- 
catur per Curiam, becauſe this fine does not immediately concern 
the revenue of exciſe, but is a penalty impoſed for an offence 
committed in it; and it belongs no more to this Court than 
other like caſes ariting from fines and impriſonments; other- 
wiſe, if it had immediately concerned the king's revenue, 

Hard, 193. pl. 1, Trin. 13 Car, 2. in Scacc. Biſhop v. 

arner. 

23. Court of Exchequer is a private Court; its proper juriſ- py, 6, 208. 
dition concerns enly the king's revenue and the king's officers. per Sanders, 
Per North. K. Vern. R. 221. Hill. 1683. E. of Newburgh v. = Be 
Wren, | | Morgan. 

24. No errors in fa? are examinable in the Exchequer 
Chamber. Per Holt Ch. J. Show. 171. Trin. 2 W. & NM. 


G. 2) Diſputes between the Courts of Exche- 


quer and other Courts. 


1. JURISDICTION of the Exchequer rejected for that ane 
of the defendants had no privilege there, Cary's Rep. 96. 

cites 20 Eliz. Eaſt v. Bittenſon. 

2. The plaintiff ſued in chancery, to be relieved for a 
leaſe of 1000 years of certain lands, and depending the ſuit 
in chancery, the deſendant, by quo minus out of the Exchequer, 
being tenant of the other lands to the queen, brought an ejee2- 
ment againſt the under-tenants of the plaintiff; therefore an 
injunction to ſtay the ſuit of quo minus, it cauſe be not ſhewed, © 579 } 
Carey's Rep. 161, cites 21 Eliz. Jones v. Whitney, 

3. No Exchequer man has privilege againſt a ſubp&ra, S. P. Toth, 
Toth. 216. cites 3 Car, Tuke v. Clerk, —— 


Cutts v. Peters. 


4. An cer of the Cuſtom Houſe being ſcrved with a ſubpana An injune- 
to anſwer a bill, he refuſed and procured an infunct ion out of the 2 


Exchequer to ſtay the ſuit; _ it was ordared that the plain- duer diſal- 
u 4 | 
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tiff ſhould and might proceed in the ſuit, notwithſtanding 
{ch inſunction, and the party was committed tor ſerving the 
ame, the Court taking it to be a great derogation to their 
authority, N. Ch. R. 19. 8 Car, in Caſe of Vendali & al. v. 
Harvey, cites it as an oder read by order of the Couit as 


made by Lord C. Elleſmere. 


— TY . . , Nt: my ” = „„ * 4 3 . 717 5 - 
revenue was not in queſtion here. Toth. 217. cites Hartopp v. Iartopp in 2594. 


And Lord 
Rcepcr 
North ſaid, 
t:atthnere 
are jevera! 
precedents 
ot imunc- 
OWNS tom 


tothe Ex 
ccf, 

WI CI 77 

ha 1.03 Kept 
V. iin 15 


Proper 
bounds, fo 
tba: the 
anidictions 
} Ss a 
21 0 »# V "$47 14 
5 2180 
111% 2115 14 1 
* . 
ta. 15id. 


221. in 8. C. 


5. A cauſe had been heard in the Exchequer where 2 vera! 
trials had bee en directed, viz. Will or no Ain an wy: verditt 
was fer the pla int: in bath; and yet the chiet baron diſmiſſed 
the bil there but without prejud'e. 1 taw er equity, It was argued 
that thoſe words (without ; prejudice in law or equity} mutt be 
underitood not to hinder the plaintitF from feeking relief in 
an other Court of law or equity. And the Court conceived 
according ely and ordered that plaintiit who had brought an 
cr: etna! bill in chancery for the fame ma ters, and to examine 
witneſſes in order thereto in perpetuam ret memoriain, might 
examine any witneſſes not examined in the L xCHequer, and as to 
matters examined unto there, he might ex: amine the ſame wit- 
1 5 es de bene eſſe, and how * thoſe de bene eit ſhould be uted 
the Court would conſider. Chan. Caſes 135. Hin. $30 24 
Car. 2. Anon; 

6. A bill was exhibited in chance ry, concerning titles and brund; 
ef a pariſh, which preceeded to anſwer and replication. Then 
he exhibited anther bill in the Exchequer, ay nd there witneſſes 
wire examired and now proceeds again in cancer, and replies. 
The defendant pleaded he egreceedir 75 and examination in the 
Exchequer, and ruled good as to examination of the ſame 
matters, which, being ex21 mined to there, were not examined 

in anccry- Chan. Caſes s 233. Trin. 20 Car. 2. The King 
v. Brownlow. 
Te Mortgagor exhibits a &:// te redeem in ths Exchequer ; the 
fendant there ſhall be at liberty to exhibit a vill io forecliſe 
in chancery, and the fendency of a farmer ſuit is no plea, though 
it was inſiled that this was only! in nature of a crols bill to 
that in the Exchequer, which the now plaintilÞ might have 
exhibited there, and then one account of the pro fits would 
have ebe all, and it was vexatious in the plaintiff to bring 
the ſame matter in iſſue in another Court at the ſame time; 
and if ths Deputy Remembrancer in the Exchequer ſhouſ d 
take the account one way, and a mailer here ſhould take it 
another, it would breed confulion, and if this Court ſhould 
be of an opinion, that there ought to be no redemption, and 
the Exchequer ſhould decree a rede -mption, the juriſdictions 
would claſh; and therefore, to ayoid theſe inconveniences, 
priority of fuit ought ro give juriſdiction to the Exchequer. 
| ord-ke-per declared his opinion to be, that in any cate it 
the mortgagor exhibited a bill to redeem in the Exchequer, 
that the defendant there ſhould be at liberty to exhibit a bill 
to forecloſe in this Court; and over- ruled the plea, and or- 


dered 


Court of the Outchy, 


dered the defendant to pay coſts, Vern, 220. pl. 219. Hill, 
1683. Earl of Newburg v. Wren. 

8. Aignees under a commiſjt5n of bankruptcy bring a bill for an 
account againſt fome jper/ons who had ſeiſed the bankrupt's tate 
by virtue of 3 extents, one for the king, and the other two were 
extents in aid; bill diſmiſſed, the matter being properly cog— [ 571 ] 
niſable in the Court ot t xchequ-r, which is the king's Court 
of revenue. 2 Vern. 426. pl. 387. Paſch. 1701. Brown and 
Sandys v. I rant and Bridges & al. 

9. Court of Chancery ww!l not examine the qrantum of the 
king's debt, nor head far extents ſued ot are neceſſary, 2 Vern. 
426. pl. 357, Paſch. 1701. on Cate of Brown and Sandys v. 
1rant and Bridges & al, 


(Q. 3) Pleadings of Privilege of the Court of 


Exchequer. 


* A Suit in chancery was againſt ſeveral defendants, one «of 

the defendants died, the ſurviver: pleaded the privilege of 
the Exchequer, But becauſe the ſuit was joint at firſt againit 
the deceaſed and others, and any thing appearing he had no 
privilege in the Exchequer, fo that the Court of Chancery 
being lawfully poſſeſſed of the plea, his death ought not to 
give any more privilege to the other detendants to draw the 
cauſe from this Court than they ſhould have had at the be- 
ginning, or while he lived; and therefore his lordſhip did ad- 
judge the defendant's bill in this Court. 1 Chan. R. 69, 70. 
9 Car, 1. Lake v. Philips. 


For more of the Court of Exchequer, See Crompt. Jurif- 
dictions of Courts, 105. to 112. 4 Inſt, 103. to 117. 
Cap. 11. Prynn's Auimadverſions on 4 Init. 52, 


to 59. 


* 


(R) Courts. Duchy. 


[i. J]* lands, parcel of the dutchy, lie within the county-palatine, Hob. 77, 
a ſuit in equity for this may be in the dutchy-court, pl. 19t- 


. 55 [7 Owen v. 
Mich, 13 Jac. B. Jlolt' Cale, per Warburton, to be the com- |," S. C. 
mon practice in his time. | but S. P. 


does not appear. 


2. But ctherwiſe it is fer lands beld of the dutchy hing out of Hob. 27. 
the county-palatine, Mich, 13 Jac. B. Holt Cale, per ar: py 
burton, to be common practice; for the juriſdiction is Hoh, S. C. 
tocal, | but 8. P. 

N docs not appear, 


[ 5. It 


51 Court of the Outchy. 


Hob. 27. 3. If a man enters into an obligation concerning lands lying in 
13 the county-palatine, and he is ſued upen this at commen law, he 


Holt S. C. cannot ſue in equity in the Dutchy-Court, to be relieved againſt 
& S. P. a this bond, for the juriſliction being local, it cannot be extended 
unden t this celiateral matter. Mich. 13 Jac. B. Heolt's Cale, per 
was award- o 

ed becauſe Curiam, ] 

the Dutciy 

Court has no juriſdiction in reſpect of the perſon, as becauſe the perſons. who are ſuitors, dwell 
within the county palatine of Lancaſter, nor upon the land of the ſubject any. where, but upon 
the king's own lands end his own revenue, and perhaps for bonds and aſſurances given tor his 
revenue of the Cuichy ; whereupon the plaintiit, finding the opinion of the Court, ſaid lie would 
furceale his ſuit there without writ, and ſo the Court compounded the cauſe.. . C. cited 
2 Lev. 24. 


D 572 4. In regard of the land of the dutchy of Lancaſter, the 
King is but as a comi-.4n perſon, 2 Roll. 398. Rege Inconſulto 
(C) pl. 4. cites 11 H. 4. 85. b. | 

Chancery 5, The detendants inform, that the bill is exhibited for 

may bots certain lands, parcel of the dutchy of Lancaſter, and therefore 

1 ordered, that for ſo much it ſhall be diſmiſſed, Cary's Rep. 

in the 139. Cites 22 Eliz. Price v. Lloyd, Owen and Read, 

Qutichy | 

per Lord Chancellor. Chan. Caſes 272. Hill. 27 & 28 Car. 2. Brown v. Vermuden.— Hard. 

171, Trin. 12 Car. 2. Fleetwood v. Pool, it was held by the Cou t in the Excheguey, that what- 

ever belongs to the jar: ſdiætion of the dutchy may well be determined in the Exchequer. 


6. The Dutchy Court has no juriſdiction in reſpect of the 
perſon, as becauſe the perſons ſuitors dwell within the county 
palatine. Hoh. 97. pl. 101. Owen v. Holt. 

Ses p. 7. $9 it has no juriſdiction upon the lands of the ſulject any 

A * DRE where, but only upon the king's own lands, and his own re- 

: venue, and perhaps on bonds and aſſurances given for his 
revenue of the dutchy, Hob. 77, 78, Owen v. Holt, 

8, Suit in the Dutchy Court brought by the maſter of the 
hotpital of Wigſton, te aveid @ leaſe made for 99 years, the 
plaintiff ſuggeſted for à prohibition, that the lurds leaſed were not 
parcel of, nor within the dutchy ; but the Dutchy Csurt pretended 
a juriſdictian, Ly virtue of a patent confirmed by the Statute 14. 
Eliz. the words of which patent were, That the Dutchy Court 
might make Ordinances for the Hoſpital, qua mods ſe gererent, 
cenverſabuntur & eligerentur, and the fiatute relates to this 
patent; but the Court held, that his dees not give them power 
to hid flea of their poſſeſſions, but only to make ordinances for 
the government of the hoſpital, and not to determine the 
right of their poſſeſſions ; and a prohibition was granted per 
tot. Cur, Roll. Rep. 42. Trin. 12 Jac, B. R. Sir Thomas 
Beaumont v. Hoſpital de Wigſtone. 

Toth. 145. 9. _— lands granted from the crown may be debated and 
cites Mich. held plea of in chancery, and chancery granted injunttion to 
e ſtay proceedings in the Dutchy Court. Chan. Rep. 55. 
words fol- 7 Car. I. Levington v. Wotton, | 


I>wing, 

(riz. Dutchy Court; where lands are granted of the crown in fee farm, reſerting rent, they are 
pl:zdatle zud determinable in this Court, Hulſe v. Daticl, —— And ctes Levingiton v. Wile, 
about 
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about 8 Car. And Hampden v. Ferrers, in 14 Car. A decree in chancery after a 
decree in the dutchy, becaule it was ordered they had no juriſdiction, the lands being out of the 
dutchy, but held of Eaſt Greenwich, Toth. 182. cites 8 Car, Tenants of Barwick v. Calar. 


10. Court of Chancery not to be ſtayed by an injunction 
eut of the dutchy. Toth. 182, cites 1633. Barnard v. 
Langley. | 

11. The queſtion was, whether Dutchy Court of Weſt- Vent. 155: 
minſter ſhall hold plea by Engliſh bill of lands of a county &. C. aud 

: f 2 _— g . Prohibition 

palatine * Hale and Twiſden held it inconvenient to examine genied. 
their power after ſo long continuance and practice, and fo, 2 Keb. 


and partly by admiſhon of the parties, a prohibition was $26. pl. 47. 


; g C. and 
denied, 2 Lev. 24. Mich. 23 Car. 2. B. R. Filher v. — 
2 denied, per 


12. An afpeal by act of parliament lies to the Dutchy et. Cur. 
Court from the Court of equity at Lancaſter. Vern. 443. 4 
Nota at the end of pl. 417. Hill. 1686. 

13. A prohibition was prayed to the Chancellor of the dutchy 
of Lancaſter, to ſtay proceedings in @ ſuit before him in the 
chancery there, being a ſcire facias to repeal letters patents granted 
wider the dutchy ſeal and it was ſuggeſted, that the chancery L 573 J 
there was only a Court of equity, and that they had not any 
common law proceedings in it, as in the caſe of the petty bag, 
and that the ſci. fa. ought to have been returnable before the 
Juſtices of Lancaſter, neither could the chancellor there 
iend a record to be tried at law ; but after ſeveral arguments 
the Court denied the prohibition, ſeveral inſtances being given of 
common law proceedings in that Court, and the charter &c. 
creating ſuch power to that Court, as was exerciſed at Cheſter, 
and there precedents of ſcire facias were ſhewn in point. 
The charter doth not tie up the juriſdiction to be either before 
the juſtices or the chancellor &c. Hill. 11 Ann. &c. and 
Trin, 12 Ann. B. R. the Queen verſus Bailiffs and Burgeſſes 
of Liverpool. 

14. Bill was brought in the Dutchy Court for lands. The 
defendant demurred, becauſe the plaintiff did not aver that the 
lands were within the dutchy, which is a circumſcribed juriſ- 
diction, and the demurrer held good. ꝙ Mod. 95. Paſch. 10 
Geo. Lord Coningſby's Caſe, - 


For more of the Dutchy Court of Lancaſter at Weſtminſter, 
See Crompt. Juriſdiftion of Courts, 134, to 137. and 4 
Inſt. 204. to 211, cap. 36. 4 


(5) County 


Court of County Palatine, 


(S) County Palatine. 


- Harry To what Place the 1 all extend, 


* Durham. 


Roll. RL THE juriſdiction of the Biſhop of Durham extends 72 
5 ak WY all places between Tyne and Tefe, Ny Reports, 14 Jace 
the Bihop the Biſhoprick of Durham.) 

ot Durham, 

S. C. & S. P. and Doderidge J. faid d, that. th's appears by the OY 2tute ©: : Prexogaty, 9.9 Bulk, 
256. Mich. 13 Jac. S. C. & S. P. by Coke Ch. ]. 


Rell. * I2. The juriſdiction extends as well to the manors of other 
OS men, as to the dem-fnes of th: bh . Nly Reports, 14 Jac.] 
—3 Bull. 

1:2, 157. S. C. the Court were clear of opinion, that the juriſdicton of the biſhop extended 
ron hut the whole county, and judgment for the biſhop. 


3. In this county palat ne there is a Court of Chancery 
Which is a Mixed Curt bath of lat and equity, as the chancery 
at W eltmintter ; herein it diFered from the reſt, that if an 
erroneous judgment be given either in the chancery upon a 
judgment there according to the common law, or before the 
juſtices of the biſhop, @ wr? of error ſpall be breurht before the 
bijhep himfelf, and if be gives an erroneous judgement thereupon, 
a writ of error ſhall be ſued returnable in the King's Bench. 
4 Init. 38. 

4. The Cæurt of the county palatine 1s an original Curt, 
ard reckoned in the number of ſuperior 9 Arg . Saund, 74 
Paſch. 19 Car. 2. in Cate of Peacock v. Bell, 

5. A tuperſedeas was granted to an haveas corpus, which 
ifued t9 rem de a Cane out of the caty of C. ger, which 15 a pare 

[ $74 ] ticular Ju- iſdliction within the county paiatine of Lancaſter, Ihe 
parties were "pk at iſſue, and it appeared that neither of the 
parties lived within the juriſdict ian of the Court, It in a real 
aftion above the lands appear to lie within a county palatine, 
that will be ill; but if the action be franſitary the Courts above 
muſt be ouſted by plea, ' here ought ts be no habeas corpus but 
upon an afidauvit that the parties live cut of the juriſdiction, but 
in regura of former precetents a ju per ſedeas was granted, the ſuit 
having been well legun in the inferior Court, Mich. 11 Ann. 
B, R. P age v. Leech. 


conn Ps (S. 2) County Palatine. Antiquity and Power. 


latinete arg 
three, iſt, 
Cheſter. CH NTIES Palatine were derived from the crown by 


di, Her- rant, as it ſcems; for in ſome cafe writ of the ling 


| 4 bs Wi. runs F as where a man vouches here, and prays that the 
lam the vouchee may be ſummoned in the county palatine, proceſs 
/ 

ſha 
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Hall iſſue t the lord of the franchiſe ta ſummon him. Br. Faux Conqueror. 
NE. | . zdly, Lan- 
Recovery, pl. 15. cites 36 H. 6. 32. | — erect- 
5 | ed by act of 
Parliament in Fdward the 24's time. Theſe were ſuperior Conrts within their juriſdiction, in as 
zm ple a Manner as Cour: ot Weitmwiniter, and the king's ordinary Writs do not run there. Gilb. 
Hitt, ot C. B. 153, 154. 


2. Counties palatine were certain parcels of the kingdom aſ- 
ſigned to ſome particular ferfons and their ſucce(/3rs, with royal 
power therein to execute all 1:ws eftabliſhed, in nature of a pro- 
vince holen of the imperial cron; and therefore the King's 
writ paſſed not within this precinct no more than in the 
marches. TI hele were zccaſtoned from the courage of the in- 
habitants, that ſtoutly defended their liberties againſt the 
uſurping power of thole greater kings, that endeavoured to 
have the dominion over the whole heptarchy, and not heing 
eaſily overcome were admitted into compoſition of tributaries ; 
and therefore are found very ancient, for Alfred put one of his 
1udges to d-ath for paſſing upon a malefactor for an offence 
done in a place where the king's writ paſſed not; and the ſame 
author reciting another example of his juſtice againſt another 
of his judges for putting one to death without precedent, 
renders the king's reaſon, for that the king and his commit- 
fioners ougnt to determine ſuch caſes, excepting thoſe lords 
in whoſe precinct the king's writ paſſes not. Bacon of 
Government, 73. Cap. 29. 

3. Every earl palatine created by the King of England, is + mid. 64. 
lird of an intire county, and has therein jura regalia, which jura a. ſays that 
regalia con/i/ts of 2 principal points, viz. in royal juriſaittion, —_— <4 
and in roo! ſergniory; by reaſon of his royal juriſdiction, he 91 treafons, 
has all the high Courts and officers of juſtice which the king as were 
has; and by reaſon of his royal ſeigniory, he has all the royal „* 
ſervices and royal * eſcheats which the king has; and there - the county 
tore this county is merely disjoined and ſevered from the Palatine 
crown, as is ſaid in the Cafe ot the Dutchy, Pl. C. 215. b. wt 
So that no writ of the king runs thither, unleſs a writ of new trea- 
error, which being the dernier refort and appeal is alone ex- ſons made 
cepted out of all their charters, and cites 15 Eliz. D. 321. and b. on of 

. paritument 
345. and 34 H. 6. 42. Dav. Rep. 62. a. Trin. 9 Jace face, and 
in the Exchequer, in the County Palatine of Wexford's Cale. cites 12 

4. It is informed that the parties dwell in the County El. P. 
Palatine of Lancaſter, and the matter of the bill is for a ſup- EE. 
poſed treſpaſs in entering upon the defendant's lands, and con- .. 
ſuming his graſs and hay upon the tame, which this Court doth 
not uſe to hold plea of, therefore ordered, if it be true, then 
the cauſe is diſmiſſed, and the plaintiff to take his remedy in 
the County Palatine of Lancaſter, Cary's Rep, 80. cites 19 
Eliz, Hametheſon v. Tounſtall, Covell, Ridgmaden and 
Baldwin. | 

5. County Palatine of Lancafter was ereated in full parlia- 
ment in 50 E. 3. and was granted to his fon John tor his _ 

an 
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jura regalia annexed to it. Per Treby Ch. J. 2 Lutw. 1235. 
cites 4 Inſt. 204. | 

0. Their power was #:n--like, becauſe they night pardon 
treaſons, felonies, murders and outlawries on them, they might 
have made juſtices in eyre of aſſiſe, gaol delivery, and of the 
peace; all indictments and proceſſes for treaſon and felony 
were in their names, but theſe royalties were abridged by 
27 H. 8. 24. Per Treby Ch. J. 2 Lutw. 1235. cites 
4 Inſt. 204. | | 

7. Before the Statute 27 H. 8. 24. the Biſhop of Durham 
was as a king and might pardon all matters, and had jura 
regalia, but that ſtatute took away part of it. Arg. 1 Bullt, 
160. Trin. 9 Jac, in Caſe of Herne v. Lilburn. 

8, Treaſons, felonies and murders were pardoned by the 
biſhop, he hath his judges, and they have their fees from him, 
and in writs of treipals the writ is of treſpaſs done contra pacem 
epiſcepi, all this was ſo before the 27 H. 8. 24. Arg. 1 Bulft. 
160. in Caſe of Herne v. Lilburn, 

g. A certiorari to remove a record from Durham was denied 
by B. R. and ſaid they had denied this before, and though they 
had power to do it, yet they would not in ſuch a caſe ouſt 
them of their juriſdiction, Per Coke Ch. J. 2 Bulſt. 158, 
Mich. 11 Jac, Anon. | | 

10, County Palatine holds tam libere per glaaium prout rex 

corenam, and ſo the Biſhop of Chetter doth his County 
Palatine. 2 Bulſt. 227. Paſch. 12 Jac. Bowes v. The Biſhop 
of Durham. 
3 Bulft. 156. 11, A County Palatine has jura regalia and therefore may 
_ & Preſcribe to have bona & catalla felonum; per Coke Ch. J. and 
S.P. Doderidge; and fo of bona felonum de ſe, per Coke, Roll. 
and judg- Rep. 399. pl. 26. Trin. 14 Jac. B. R. The King v. The 


ment for * 3s 
the biſbop, Biſhop of Durham. 


So 
he ſhall have the goods of ſuck as fland mute, and the biſhop ſhall have theſe and goods of 
felons and traytors, as incidents to a County Palatine, and not be queſtioned for it in a quo 
warranto to ſhew his privileges. 2 Bulſt. 226, 227. Paſch. 12 Jec. Boes v. the Biſhop ot 


Durham. 


12. The County Palatine of Durham is not of late ſtand- 
ing like that of Lancaſter, but is immemorial, and a cuſtom 
there is of great authority; per Curiam Mod. 173. Mich, 25 
Car. 2. C. B. Anon. 

13. The ile of the juſtices in Durham is always juſtices 
itinerant, and there is no great ſeſſions at all in the County 
Palatine, and therefore the act of 5 Eliz. cap. 25. which gives 
the tales de circumſtantibus in Wales, and the Counties Palatine 
muſt be underſtood of ſuch Courts in the Counties Palatine 
as anſwer to the grand ſeſſions in Wales. 12 Mod. 181. Hill, 


9 W. 3. Lamb v. Jenniſon. 


(8. 3) 
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(S. 3) Its juriſdiction as to Perſon and 
Things. 


I, * maintainance it agreed per Hank. and Norton, that 
a County Palatine may hold plea of maintenance, not- 
withſtanding that they had ancient juriſdiction, and action 
of maintenance is given by ſtatute after time of. memory. 
Contra of vill which had conuſance of pleas before the action 
given by ſtatute, quzre the diverſity, Br, Cinque Ports. pl. 5. 
cites 14 H. 4. 20. 

2. Recovery here of land in the County Palatine is not 
void but error, Quære. Br. Faux, Recov. pl. 15. cites 36 
H. 6. 32. 

3. The Biſhop of Durham by ancient charter before the See D. 288. 
time of E. 3. has the forfeitures for treaſon, and all felonies of - 259. re 
his tenants between the rivers Tine and Teſe in Northumberland. Pacha 
After Statute 26 H. 8, cap. 13. for Forfeitures for Treaſons, Eliz. 
A. makes a gift jn tail of land held there of the biſhop to B. B. 
commits treaſon, and is attainted of it; the biſhop ſhall not 
have it; for ſuch forfeiture of intailed land was not in M, 
when the ſaid charter was granted,” and the ſaid tenant in tail is 
t-nant 10 the donor and nat to the biſhap, By all the judges of 
England. The Statute 25 E. 3. of treaſons, does not take 
away the ſaid grant to the biſhop; it only declares what 
offences are treaſon. The grant to the biſhop does not extend 1» 
treaſons enacted after the grants, nor to new forſeitures given to 
the crown after the grant, Jenk, 237. pl. 16. 

4. 5 Eliz. cap. 27, All fines levied before the juſtices of the 
County Palatine of Durbam, authorized for that [«rpofec, of tene- 
ments within the county which /hall be read and proclaimed tta 
dans in the ſeſſions, in preſence of the juſtices of afſiſe at Durham, 
or one of” them at the ſame ſeſſions that the ſame jvall be ingraſſed, 
and at two general ſeſſiuns next after, ſhall be of lite force as 
fires levied with proclamations, before the juſtices of C. B. at 
[/e/tminſter, 

5. Where it appeared by a book heretofore preſented to the 
queen's higbneſs, under the hands of Dyer Ch. J. Weſton J. 
and Harper J. of C. B. and Carus J. of B. R. and remaining 
(by force of her majeſty's warrant) of record in the Court of 
Chancery, touching the juriſdiction of the County Palatine of C. 
that before H. 3. all pleas of lands and tenements, and all other 
cauſes and contracts, and matters reſiding and growing within the 
faid County Palatine of C. are pleadable, and ought to be pleaded 
and heard, and judicially determined within the ſaid County 
Palatine of C. and not elſewhere out of the ſaid County Palatine; 
and if any be heard, pleaded or judicially determined out of 
the ſame county, then the ſame is void, and coram non 
Judice, (except it be in caſe of error, foreign plea, or foretgn 
voucher) and alſo that no inhabitant within the ſaid 8 

alatine 
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Palatine by the law, libertics and uſages of the fame, be 
called or compelled by any writ or proceſs to appear, or an{wer 
any matter or cauſe out of the ſaid County Palatine for any 
cautes ator faid, (as by the ſaid book among other things 
more at large appears) and where now of late the plaintant 
hath exhibited a bill of complaint in this honourable Court, 
for and concerning lands and tencments lying within the ſaid 
County Palatine, and hath taken proceſs againſt the ſaid 
defendant in that behalt, who has thereupon appeared 
and by his counſel made requeſt to this Court, that for the 
cauſes aforeſaid the matter here exhibited] againit him might 
be from hencetorth 'difmilled ; wheretore foralmuch as W. 

| S. has made oath that tlie faid lunds do lie within the faid 

| 577 J County Palatine, and that the ſaid defendant is inhabiting 
and dwelling within the faid county; therefore the ſaid caule 
is from henceforth diſmiſſed, and remitted to the chamberlain 
of C. and other her majeſty's miniſters there, according to 
the tenor of the ſame book, Cary's Rep. 85, 86. 19 Eliz. 
Niles v. Brearton. | 

6. Any dwelling there muſt appear upon the proceſs, and p 
their privilege, by the Maiter of the Rolls's opinion. Loth. 
218. cites Herenden's Cafe in 36 & 37 Eliz. 

7. It the defendants divell out of the County Palatine, he who 
has cauſe to complain in equity may alfo complain here in 
the chancery, for in regard that proceedings in chancery do 
bind the perſon only, if the perſon be out of the juriſdiction 
the Chamberlain of Chetter cannot relieve the party, and 
therefore ne curia regis deficeret in juſtitia exhibenda, the ſuit 
Mall be in the chancery here, otherwiſe the ſubject may have 
right and no remedy, which would he inconvenient. 12 
Rep. 113. Hill. 11 Jac. Earl of Derby's Cale. 

8. Action of debt brought to be tried in Durham, and tlis 
record ſent to the Chancellor of Durham, becauſe the bijhop's jee 
was empty, and before the day given by the judges, a biſhop was 
eltctea, and he ſent the record and not the chancellor, Brownl, 
51. Trin. 15 Jac, Perſon v. Middleton. | 

v. ch. K. 9. Juriſdiction of the County Palatine is allowable between 
27. 14 Car. parties dwelling in the ſame county, and for “ /ands there, and 
1 for matters local, but dilatlowed where the bill in chancery 
Houghton, Was to have account of profits by a truſtee of infant's lands, 
S. P.-As and of monies received on bonds, and for writings &c. but 
for 141775 without colts, Chan. Caſes 40. Hill. 14 Car. 2. Edgworth v. 


tranftory, R 

though they Davis. 

are within 

the County Palatine the flaintif may alledge them to be done in any place within England, and 
defendant may not plead to the juriſdiction of the Court, that they were done within the County 
Falatine 12 Rep. 11g. cites D. 13, El. 202. and ſays, it was reſolved upon the certificate ot the 
Lord Dyer and other juſtices in the time of Queen Elizabeth. 

It is ordered that von afdavit made, that the deſendant: dwell within the County Palatine of 
Cheſter. and the cauſe of the //// is to he relieved of certain debts there, the cauſe is therefore dis- 
miſſed no the ſaid county. Cary's Rep. 116. cites 21 & 22 Eli. Heyward v. Sherington.— 
N. Ch. R. 31. Moor v. Lady Somerſet, — Fin. K. 452. Gerard v. Stanley, 


* Cary's Rep 83; 34; 8g, 85, Willoughby v. Brereton, Where 
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Where the defendant bve2 in the County Palatine, and the /ands lay there alſo, and a bill was 
brought tor the ſame in Chaucery, it was for that rcalon ditmiiſed, Toth. 144 Cttcs 3 & 14 


Eliz. Botcly v. Savil. 


10. Ejectment in B. R. of lands in the County Palatine of 
Lancaſter; upon trial at the alliſes in Lancaſter, the judge 
cauſed the poſtea to be marked, and to be moved in Court, 
whether it lies, the defendant being in cuſtody; Et adjor- 
natur. Raym. 81. Iich. 15 Car. 2. B. R. Long v. Emott. 

It. It has been the conitant practice time out of mind, that 
witneſs dwelling cut of the C iy Palatine hade been examined by 
commiſion, iſſuing out of the Court of Exchequer of Cheſter 
under the king's feal of the ſaid County Palatine, and executed 
where the parties pleale, either in England or in foreign parts, 
tor procuring their examinations. P'in. R. 452, Trin. 32 
Car. 2. Davis v. Davis, 

12. It was pleaded that Chefter is an ancient County Pala- 
tine, time out of mind, and had royal franchiſes belonging to 
a County Palatine, which had always been allowed in Jaw, 
And that all ſuiis concerning lands, cantracts, cauſes Jing ariſing 
er growing within the ſaid County Palatine, are determinable 
there, and not elſewhere, treaſon, error, foreign plea, and 
foreign voucher only excepted, And that the Court of Exche- 
quer there hath been time out of mind a Chancery Court for 
the County Palatine, for the hearing and determining all 
matters and cauſes of equity ariſing in the ſaid County 
Palatine, ſubject to an appeal of this Court, and that the 
now plaintift and defendant at the time of exhibiting the ſaid 
bill in the Court of Exchequer in Chetter, and for ſeveral 
years before and after, were, and are inhabitants in the faid 
County Palatine, and that the lands charged with the ſaid 
1500 I. and all the matters whereon the faid decree was 
grounded, did, and do lie, and are fituate, and did arife 
within the ſaid County Palatine. And that time out of mind 
it hath been the conftant tradtice of the ſaid Court of Exche- 
quer, that witneſſes dwelling cut of the ſaid County Palatine have 
been examined by commiſſion iſſuing out of the ſaid Court of E xche- 
guer under the king's ſeal of the ſaid County Palatine, and exe- 
cuted where the parties pleaſe or deſire, either in England or in 
Foreign parts, for procuring their examinations; and there- 
fore demands the judgment of this Court, if by the juſtice 
thereof ſhe is compellable to make anſwer to the faid bill 
The Court allowed the plea, and diſmiſſed the hill with coſts. 
Fin. R. 452, Trin. 32 Car. 2, Davis v. Davis. 

13. No appeal lies in chancery from a decree in the Count 
Palatine, but if any appeal lies it muſt be to the king himſelt, 
Per North Keeper, Vern. 184. pl. 181, Trin. 1683. Jennet 
v. Biſhop. h 

14. Bill of lands within the County Palatine was brought 
in chancery, and to entitle the Court of juriſdiction, ſuggeſted 
prior incumbrances te parties living out of juriſdiction, but no 
proof was of it, but it appearing that the proceedings in the 
Vol, VL | X 2 County 


Cary's Rep. 
85. Wil 
loughby v. 
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according- 
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pl. 182. by 
Lord K. 
North, the 
lame day. 
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County Palatine were unjuſt, North K. ſaid, he would retain 
the cauſe and conſider of it. Vern, 298. pl. 292. Hill. 1684. 
Hall v. Dowthwaite. 
15. Del on à bond againſt the defendant as executor, and 
in the margin of the declaration the county was written thus; 
Cheſter . and the plaintiff declared upon a bond made by the 
defendant's teſtator, ſealed and delivered apud Travin in Com. 
predict. &c. The defendant pleaded plene adminiſtravit, and 
at a trial the plaintiff had a verdict and judgment; and now 
it was moved in arreit of judgment, that all the proceedings 
were coram non judice, becauſe it appeared upon the face of the 
record, that the band was made at a place within the juriſdician 
of the County Palatine of Cheſter, fo that by the plaintiff's 
own {hewing, this Court has no juriſdiction of this caule; 
adjudged by the Court, that the defendant had loſt that advan- 
tage which he might have if he had not pleaded in chief, for 
he cught to have come in time and pleaded to the juriſdiction &c. 
but now be is freclofed to ſay any thing againit it, having ad- 
mitted the juriſdiction by pleading in chief. Carth. 11, 12. 
Mich. 3 Tac. 2. B. R. Jennings v. Hankyn. 
Davis v. 16. The juriſdiction of a County Palatine mujt be Piruned 
_ 5 and demurring to the declaration is not ſufficient, and where 
S. C. a6 a defendant pleads to the juriſdiction of B. R. viz. that the 
judged for cauſe of action did ariſe within the County Palatine, it mit 
0 "oor be awerred in tuch plea, that either the defendant we; in the 
Ch. J cited County Palatine, or that he hath goods and chatils there ſufft- 
the Caſe of cient by which he may be attached, otherwtle the plea cannot 
1 be allowed leaſt there be a failure of juſtice, Carth. 355. 
Trin. 7 W. 3. B. R. Davis v. Stringer. | 
17. County Palatine 7s a general Court for all the ſuljects rf 
that Palatinate, and not merely for the cauſe; ariſing within the 
Palatine; for if a debtor goes from the foreign into Palatine, 
his objections go along with him as much as if he went from 
one kingdom to another; and if it were otherwile a Palatinate 
juriſdiction would be a ſhelter and aſylum to debtors ; tor 1» 
proceſs but the ſupreme prerogative proceſs runs there; and 
therefore it is duly determined, though the cauſe of action 
! $79 ] be out of the Palatinate; yet if the party be a ſubject of that 
Palatinate, as he is by coming into that dominion, that the 


action there may be brought againſt him. Gilb. Hitt. of C. b. 
I 53» 


(S. 4) Juriſdiction allowed or ouſted. In what 
Cates. 


1, THE king ſhall have quare impedit of advowſon in Dur- 
ham, Br, Cinque Ports, pl. 21. cites 5 E. 2, Quare 


Impedit 165, 
2. Ali 
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2. Aſjiſe in the county of Suffulk ; the tenant pleaded releaſe, 
bearing date at Cheſter ; and it was ſaid, that at this day it ſhall 
be tried by the Statute of 9 E. 3. Br. Juriſdiction, pl. 104. 


cites 8 Afl. 27. 


3. And by ſome, if a man in bank vouches in Chefler, proceſs | 


all iſſue here to warn him. Ibid, 


4. And in dower it was pleaded, that the feme tock detument of 


_ in Durham, and the feme was compelled to anſwer. 
bid. 

5. On a foreign voucher in Com, Cheſter of three, whereof two 
wwere to be ſummoned in Com, Cheſter, and the third in a foreign 
county, all fhall be ſent into C. B. and proceis made there as 
well to Cheſter as to the other county, and when the warranty is 
determined, all ſhall be remanded ; quod nota. Br, Cinque Ports, 
and County Palatine, pl. 2, cites 49 E. 3. 9. | 

6. Debt, and counted pon leaſe of a benefice in Durham made 
for years in Middleſex; and the defendant demanded judg- 
ment it the Court would take conuſance, becaule the benefice 
is ina County Palatine of D. ubi breve regis non currit, and 
the writ awarded good, by which the defendant pleaded 
levied by diſtreſs at D. Skrene ſaid, all is in tithes, and no 
land in which a man may diftrain, Priſt. And the other 
averred, that he had land in demeſne parcel of the benefice; 
and the others e contra, And per Hill, Hank. and Thirn, 
it ſhall be tried by the County Palatine, and remanded here; 
tor per Hank. foreign plea in Durham ſhall be tried here, and 
remanded, and to we command the record to be tried there, 
and after to be remanded here; and Thirn. faid, oftentimes 
we have ſent to Lancaſter to he tried there, where a thing is 
pleaded triable in the County Palatine. Br, Juriſdiction, 
pl. 25. cites 11 H. 4. 40. 

7. Where an date is made, and is general, as well within 
franchiſe as without, this ſhall bind County Palatine; per 
Hody. Br. Cinque Ports, pl. 17. cites 19 H. 6. 1 & 2. 

8. If a man wouches foreign in Cheſter to warranty, or pleads 
foreign plea, the parol ſhall be removed; contra of ſokemen, 
who are impleaded by bill where the franktenement is in the lord, 
and this ſeems to be copyholders. Br. Cinque Ports, pl. 1. 
cites 34 H. 6. 42. 

9. If a man be ſurety that A. ſhall keep the peace, and he breaks 
the peace, and the other has land in Durham, the king ſhall 
lend to the Biſhop of Durham, or to his Chancellor, to make 
execution, Br, Cinque Ports, pl. 14. cites 1 E. 4. 10. by all 
the juſtices, . 

10. Outlawry in Dur bum or Cheſter ſhall not ſerve in bank; 
contra by Littleton J. , outlawry in Lancaſter, for this is by 


Br. Voucher 
pl. 41. cites 
S. C. — Br. 
Juriſdiction 
pl. 16. cites 
12 


parliament in the time of E. 3. and the others are ty preſcription. 


Br. ny Ports, pl. 15. cites 12 E. 4. 16. 
11. Recovery in bank of land in Durham, Lancaſter, er 


Chefter, is void; contra of recovery here of land in the 
X x 2 Cinque 
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Cinque Ports, where no exception is thereof taken ſor law. 
Br. Cinque Ports, pl. 18. cites 9 H. 7. 12, 

12. Ih ue in B. R. triable in County Palatine e Lancaſler, 
ſhal! be tried by them of Lancaſter, and remanded hither ; per 
Brudenel and Tremaile |]. for they ſaid that this was parcel of 
the crown, and exempted afterwards, Br. Cinque Ports &c. 
pl. 10. cites 21 H. 7. 33. 

13. If error be in Cheſter, and returned here, we Hall award 
execution; per Fineux Ch. J. quod non negatur. Br, Cinque 
Ports, pl. 11. cites 21 H. 7. 35. | 

14. As to execution upon a ſtatute ſ{aple in the County Pala- 
tine. Br. Cinque Ports, pl. 20, cites F. N. B. 132. 

15. Chancery will in no wiſe retain a ſuit of lands which lie 
in the County Palatine of Cheſter. Toth. 181. cites 12 & 13 
Eliz. fol. 399. Davenport v. Dean. | 

16. The plaintiff exhibited his bill as a privileged man 79 
Sir Francis Kempe, Prothonstary of this Court, tor lands lying 
in the County Palatine of Cheſter, and for that it appeareth 
by letters patents openly ſhewed in Court, under her 
majeſty's great ſeal of England, that this Court by any pri- 
vilege ſhould not hold plea of any lands lying within the laid 
County Palatine, it is therefore ordered to be diſmiſſed, if 
the plaintiff ſhew not good cauſe, Cary's Rep. 155. cites 21 
Eliz. Lomley v. Green & al. 

17. It is ordered that if the plaintiffs do charge the de- 
fendants by their bill for the i//ues and profits of lands, which 
do lie in the county of Lancaſter merely by way of account, then 
the defendants ſhall not be compelled to anſwer ; if the 
defendants be charged in reſpect of their promiſe, then they are 
to anſwer, Cary's Rep. 162, cites 21 Eliz, Wingfield v. 
Fleetwood & al. X 

18, The Sheriff of Durham was ſued before the counſel of 
York for an eſcape, and becauſe this concerned his office of 
ſheritt, and that he was an officer of the Biſhop of Durham, 
and fo the juriſdiction of the County Palatine impeached, a 
prohibition was granted; and per Whitlock and Bridgman 
when ſuits come into chancery, which concern the County 
Palatine of Durham and Cheſter, the lord chancellor will 
— them. 2 Roll. Rep. 53. Mich. 10 Jac, B. R. Selby 

aſe. 

19. Mandamus to the Mayzr of Iligan in Lancaſhire, to re- 
flore an Alderman of Wiggan to his place. The mayor returned, 
that they were a corporation in Lancaſhire, which is a County 
Palatine, and therefore were not compellable to anſwer in 
B. R. The mayor for this return was fined 100 marks, and it 
was ſaid, that the Biſhop of Durham had been fined 1000, for 
ſuch another return. Sid. 92. pl. 14. Mich. 14 Car. 2. B. K. 
Wiggan Mayor's Caſe, | 

20. A ſuggeſtion for a prohibition to the Chancery of 
Cheſter was, becauſe a bill was preferred there before the 


5 | Earl 
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Earl of Derby, Lord Chamberlain there, in which he ſet 
torth, that all the inhabitants of Cheſhire have a privilege not 
to be ſued elſewhere, and that the defendant in the prohibi- 
tion knowing it, had notwithſtanding ſucd him in B. R. in 
treber for a cloak &c. to which he appeared, and that the 
plaintiff in the action intended to proceed there againſt this 
privilege ; but it was anſwered, that admitting they have ſuch 
privilege, yet it appears by his own bill that he has appeared here 
and pleaded, and ſo it is row tos late to claim his privilege, but 
that here no privilege is allowable to him; for though in 
trover for profit of land, or other action in which realty of 
the land may come in queſtion, yet in action merely perſonal 
there ſhall be no ſuch privilege, A prohibition was awarded, 
and the Court ſaid, that in matters tranſitory it is in the 


plaintiff's election. Sid. 309. pl. 21. Mich, 18 Car. 2. B. R. 


Ninihall v. Starkey. 

21. If one be a priſoner in B. R. againſt whom one has a 
caufe of action ariling within the County Palatine, fo that 
his being a priſoner here, hinders that perſon from proceeding 
againſt him below; ſure the cauſes ariſing within the County 
Palatine ſhall not hinder us from having conuſance of it here, 
but that is where he his fir/t in cuſtody of marſhal for cauſe, and 
another, or the ſame party, has another cauſe of action ariſing 
within the County Palatine; and if the truth were fo, that 
the defendant was in cuſtody of the marſhal before, for a 
cauſe ariſing within our juriſdiction, the defendant inſtead 
of demurring ought to ſhew it in ſupport of our juriſdiction, 
Per Holt Ch. J. 12 Mod. 535. Trin. 13 W. 3. Wilbraham v. 
Lownds. 

22, But any plea of privilege is good to a declaration againſt 
one in cuſtodia mareſhalli, if he was brought wrong fully there; 
Per Holt Ch. J. 12 Mod. 535. 

23. Plaintiff had a decree in the equity Court of the County 
Palatine of Lancaſter, and defendant being now in the guards and 
living out of the juriſdiction, plaintiff brought this bill in aid of a 

farmer decree, Detendant by anſwer denied his knowing any 
thing of the decree, but admitted the proceeding there, and 
plaintiff now moved for injunction. But per lord chancellor 
injunction was denied, and ſaid, he never knew a bill in this 
Court to aid juriſdiction in an inferior Court, and plaintiff's 
equity for injunCtion muſt appear upon proceedings here and 
upon records of this Court, andit being mentioned that plain- 
tiff ſhould have brought a certiorari bill, it was objected that 
proceedings could not be removed out of County Palatine no more by 
a certiorari bill, than by writ of error at law, in caſe of act ion or 
Judgment there, MS. Rep. Trin. 1734. Duckingfield v. Noſ- 
worthy. 
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(S. 5) Proceedings and Pleadings. 


See Ad- 1. JN aſſiſe in the county of Suffolk the tenant pleaded re- 
1 leaſe bearing date in Cheſter, Herle ſaid, to ſuch deed a 


(E) pl. 4» f 
-. 6. -. 24 man need not anſwer where action is uſed upon ſuch deed 


* 


tac nares nor by defence as here. Br. Cinque Ports, pl. 19. cites 8 
there, and AT 27 8 

(F) per hs > 

Totum. 

Br. juriſdiction, pl. 104. cites S. C. 


Br. Juri, 2, And by ſome, if a man in this Court vouches in Chſter, 
exon, Pi. proceſs ſhall go from hence to Cheſter ; for all is the power 
104. ccc 


S. C. of the king. But ſee now the Statute of 9 E. 3. for ſuch 
foreign trials. Br. Cinque Ports, pl. 19. cites 8 Aſſ. 27. 


Br. Juriſ- 3. And exchange fir lend in Durham may be pleaded in bank. 

* And the fame per Shard of land in Ireland, and the party ſhall 

cizess. C. be compelled to anſwer to it. Br. Cinque Ports, pl. 19. cites 
8 A353. -- 


4. Where a thing pleaded is in Bank triable in County Pala- 
tine, the record ſhall be ſent there to be tried, and after ſhall 
be ſent back here; per Hank. and Culpeper. Br. Trials, 
pl. 27. cites 11 Hf. 4. 

5. In ſpecial caſes they may award proceſs to the County 
Palatine. Br. Voucher pl. 151. cites 10 H. 6. 20. 

6. Treſpaſs in Lanca/ter, the defendant puaded releaſe made in 
a foreign county, by which the day prefixed to the party's day in 
Bank 15 Paſch. And this ſeems to be by equity of the ſtatute 

D 582 | of foreign voucher to try it in Bank. And per Newton it may 
come into chancery by certiorari, and be {ent into Bank by 
mittimus at the ſuit ot the party quod nota; for County Pala- 
tine cannot try a thing hors. And a man cannot commence 
the action elſew here but in the County Palatine, but where 
conuſance of pleas is, ſuch foreign plea goes to the juriſdic— 
tion, and he ſhall commence this action at the common law, 
and _ is a failure of right. Er. Trials, pl. 45. cites 22 H. 
6. 48. 

7. By veucher or fereign plea in Cheſter, the parol ſhall be re- 
moved. Br, Error, pl. 19. cites 34 H. 6. 42. 

8. Parties were at fue upon a thing triable in the County 
Palatine of Lancaſter. Per Brudnell, if a man vouches in Lan- 
caſter, the juſtices write to them to try it, and remand it here, aud 
if they give erroneous judgment writ of error lies here. And 
where judgment is given here we write to them io make execution 
there, But if falle judgment be given in Wales and Calais it 
cannot be reformed here; for thoſe never were parcel of the 
crown, but the County Palatine was parcel of the crown, 
and after was exempted, and by the ſtatute ir ought to be 
tried where the writ is brought, and Tremaile conceflit, Br. 


Trials, pl. 58. cites 21 H. 7. 33. 
| | Ge A 
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9. A writ was directed to the Fuſtice of Che/cer, or his deputy, 
and this was to try a local iſſue, He who was then juſtice &c. 
made a return by the name of Fohn Bradſhaw, Chief Fuſtice &c. 
Adjudged a good return, becauſe the direction of this writ 
implies the ſuperior, (in as much as it mentioned the deputy) 
and the Statute of H. 8. /tiles him the High Juſtice, and high 
and chief are all one, and this Court will not intend that there 
is any other juſtice than he who returned this writ, Sid, 64. 
Mich. 13 Car. 2. B. R. Barrows v. Huit. 


return good. wo 
rected only juſticiario of Cheſter, and certified by the chict juſtice, and the return 


tor the Court will not preſume any other. 


10. Upon a judrment in B. R. a teſtatum fiert facias iſſued to 
the Sheriff of Che/ter, who returned fieri feci, and that the 
goods remained in his hands for want of buyers; thereupon 
a venditioni exponas was awarded to him, of which he made no 
return, nor gave ſatisfaction to the plaintiff, who thereupon 
moved for an attachment. It was moved in the ſheriff's be- 
half, that a fieri facias cannot iſſue out of this Court into a 
County Palatine ; ſed non allocatur; and an attachment was 
granted, Raym. 171, Mich. 20 Car. 2. Needham v, Bennett; 

11. Indictment for fergirg and publiſhing a deed at Cheſter, 
was ſent thither to be tried ty mittimus, and was accordingly 
tried; and it was objeCted, that the mittimus was directed to the 
juflices of alſiſe at Cheſter, and not to the chamberlain, as it 
ought ; ſed non allocatur ; and faid, that lo it is in writs of 
proceſs, they are directed to the chamberlain, to command 
the ſheriff to execute them, but not to command the judges 
to try the cauſe; for all the records to be tried are imme» 
diately ſent to the judges in all Counties Palatine, and not to 
the chamberlain. 2 Lev. 111. Trin. 22 Car. 2. B. R. The 
King v. Newton. 

12. In error to reverſe a judgment in Durham in eject- 
ment, it was urged, that per Cur. was omitted in the judgment. 
But it was anſwered and relolved, that idea confideratum ęſt, 
without ſaying per Cur. was good enough in the County Palatine 
Courts, which was looked upon in that reſpect as the Courts 
of Weſtminſter, and ſo judgment was athrmed, 12 Mod. 181. 


Hill, 9g W. 3. Lamb v. Jeuiſon. 


(S. 6) Error. Of Writs of Error to the 
County Palatine. 


= FE RROR in the County Palatine ſhall be vedreſſed here in 
England; and per Newton, error in Wales ſhall be 
redreſſed before the juſtices errants there; but if there he no 
ſuch juſticesthere, it ſhall be redreſſed here in Curia Regis; quære 
inde; for per Forteſcue and others, it ſhall be redreſſed in parlia- 
ment, viz, Error in Wales. Br. Error, pl. 74. cites 19 H. 6. 12. 
RX 4 2, Upon 
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Lev. 50. 

S. C. and 
it Was a cer- 
tiorari di- 
rected to 
the juſtice 
of Cheſter 
aut ſuo de- 
putato, and 
after divers 
motions 
the Court 
held the 


Keb. 165. pl. 120. and 187 pl. 168. S. C. mentions the mittimus to be di- 


held good; 
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Br. Cinque 
Ports, pl. 8 
cites 8. C. 
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Court {of County Palatine.) 


2. Upon error in Cheſter, writ of error of common form, as 
other writ of error is, Hall be directed te the juſtice of Cheſter. 
returnable in B. K. and they ſhall have day in which three 
counties may be held t reverj er firm it, and if they will re- 
ver/e it the record Hull not be ſent into B. R. and if they will 
net rever e it the record ſhall came into B. K. and if it be 
reverjed there be ſhall lie 1col, Br. Error, pl, 19. cites 34 
6. . 

3. Error in County Palatine ſhall be reformed here, Contra 
of error in Calais or Wales; for thoſe never were parcel of the 
crown. Contra ot County Palatine ; for it was parcel, and 
after was exempt; and per Fineux Ch. J. error in County 
Palatine Hall be redr id there by commiſſion, and not here. Br. 
Error, pl. 101. cites 21 H. 7. 33. | 

4. It error be in Cheſter, and it is refermed here in B. R. we 
will grant execution here; per Fineux Ch. J. quod non 
negatur, Br. Error, pl. 103. cites 21 H. 7. 35. 

5. An erroneous judgment is given at Cheſter; a writ of 
error is brought out of the chancery at Mieſiminſter to reverie this 
judgment, and ſhall be directed camerarrs cetriæ frue rjus locum 
tenenti returnable in B. R. 3 months after the delivery of it; 
the tenants there, called jutrcatzres terrarum, have a month 
after the delivery of the writ of error there, to conſider of the 
judgment, and to reform it if they ſee cauſe; if they do not 
reverſe it, and the judgment is found erroneous upon this 
writ of error in B. R. as aforeſaid, they forfeit 1001. to the 
king by the cuſtom, there to be levied upon them ; this af- 
hrmance or reverſal of the ſail judgment extends only to 
errors upon the record, and not to error in fats, If they dil- 
athrm or aſntin the judgment, another ſpecral writ ot error 
may be brought upon this iu he Ming's Bench, if the party 
WII. Often adjudged, ſenk. 71. pl. 24. cites Dy. 315. 

6. Error on a judgment in the County Palatine of Dur- 
ham, wherein the plaintiff declared, that the defendant was in- 
debted to him apud civitat. Durham in 491, for divers wares Sc. 
to him fob ard delivered, Exception was taken to the declara- 
tion, hecuuſe it was net , {1bidem) fold and delivered, and 
10 it dies not appear 1 be within the juriſdiftion ; tor the goods 
might be delivered in another place out of the juriſdiction oi 
the ſaid Court, But it was anſwered, that though thts is 
a good exception to a declaration in inferior Courts, vet 
the County Palatine Court is an original, and reckoned 
among the number of ſuperior Courts, as in the Statute 
3 Jac. cap, 8, executions in Counties Palatines, in certain 
cates there ſpecified, ſhall not be ſtayed by writ of error 
without ſecurity &c, andthey never certify their juriſdiction 
upon a Writ of error, no more than the Court of Common 
Fleas, becauſe the Court here judicialiy takes notice of their juriſ- 
aiction, and the entry of their judgments there, is like the 
entry of the judgments in thole tuperior Courts, for it is 
ideo conſideratum eſt generally, (without ſaying per Curiam) 

therefore 


Court {of Elp.] 
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therefore this being a ſuperior Court, and the rule is, that Caſe in the 


nothing ſhall be intended to be out of the juriſdiction of 
ſuperior Courts, except what particularly appears to be fo, 
whereupon the judgment was athrmed, The Court at firtt 
were divided, Windham and Morton held the declaration 
good, but Keelinge Ch. J. and T'wiſden e contra; but after- 
wards Twiſden ſaid he had adviſed with the other judges, 
who were all of opinion, that the County Palatine was an 
original ſuperior Court, and therefore the declaration good 
wheretore the judgment was affirmed by Twiſden, Windham, 
and Morton, Kelinge remaining in his former opinion, 
Saund. 73. Paſch. 19 Car. 2. Peacock v. Bell. 

7, It was move! to ſtay the return of a writ of errer out of 
the chencery, te reverſe an ourtliwry in the County Palatine of 
Cheſier, according to the opinion of the Lord Coke, 4 Init, 
214. ſed non allocatur; becauſe this old uſage is gone by the 
Statutes 32 H. 8. cap. 3. aud 33 H. 8. cap. 13. before which 
laſt ſtatutes there was no outlawries in Cheſter, for coroners 
are introduced there by that ſtatute, and they had no chief 
jultice there till Queen Elizabeth's time, for till then, there 
being but one, there could be no chief, 2 Salk, 500, Trin, 


12 W. 3. B. K. Wilbraham v. Poley. 


Jor more of County Palatines, See Crompt. Juriſdiction, 137. 
to 142.——4 Inſt. 211. to 216. cap. 37. of the County 
Palatine of Cheſter, And Ibid. 216. to 220. cap. 38. of 
the County Palatine of Durham. ——Prynn's Animadver- 
ſions &c. on 4 Init, 151, 152. 


(9. 7) Ely. 
Royal Franchiſe of Ely. 


F, I error of a judgment in Ely Court, and affigned, that in 
the ſtile of the Court it is not ſet forth, whether it be held 
by charter or preſcription. 2dly, That the judgment is conſide- 
ratum eft, without ſaying per Curiam, 3dly, The writ of enquiry 
is per Sacramentum duodecem, without ſaying proborum & legalium 
hominum ; but all theſe exceptions were over-ruled, becauſe 
it being a royal franchiſe, it is not as in caſe of other 
inferior Courts. Lev. 208. Paſch. 19 Car. 2. B. R. Pigge v. 
Gardiner. 1 
2. Errer of a judgment in Ely Court in aſſumpſit was 


aſſigned, that it is net ſaid, that the goods for which the action 


was brought were ſold and delivered within the juriſdictien of 
the Court; but judgment was affirmed; becauſe it not 
as in the caſe of other inferior Courts. Lev. 208. in Caſe of 
Pigg v. Gardiner, cites it as Paſch. 19 Car. 2. B. R. Peacock 


v. Bell. g 
8 | | 3. Ely 


Royal Fran- 
chiſc of Ely, 
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3. Ely is nit a County Palatine, but only a Royal Fran- 
chiſe, and therefore the defendant cannot plead to the juriſdiction 
of this Court, viz. that the lands &c. or the cauſe of action 
are, or did arife in Ely, for that is only particular to a 
County Palatine, which Ely is not; for the Biſhop of Ely can 
enly demand cognizance f Pleas, which is all the franchiſe he 
hath as to this purpoſe; and ſuch are the /ranchi/es of the 
Cinque Ports, which are the ſame with this of Ely; and it is 
uſual for appeals of murder to be brought in this Court, when 

[ 585 | the fact was committed in either of theſe franchiſes, and the 
trials here concerning lands in Ely are good; but it is not fo 
where lands lie in a County Palatine. Carth. 109, Hill. 

2 W. & M. in B. R. Cotton v. Johnſon, 


„ic, (T) The Court of the Council of York, and 
— the * Marches. 

 Congrn, 67 

4. [l. HEY ſhall net hold plea upon a penal ſtatute. Mich, 12 
talen aney Jac. B. per Coke ſaid to be reſolved. ] 


by the Stat. 
1 W. . Stat. 1. cap. 27. . 2.— See Tit. Marches of Wales (A). 


Bulft. 210. [2., They ſhall ver hold plea upon a replevin, becauſe none 
Paich.g Jac. ſhall hold plea of a replevin without writ, for the ſheriff 
_ could not without writ before th& Statute of Marlebridge, 


S.P.anda cap. 21. Mich. 7 Jac, B. per Coke.) 
prohibition 
was granted, 13 Rep. 31. pl. 11. Hill. 6 Jac, by Coke Ch. J. in the Cafe of Prohibitions S. P. 


[3- The Council of York cannot hold plea of a plaint in 
nature of a detinue vi & armis, though detinues are expreſsly 
within their inſtructions, becauſe this is in nature of a treſpaſs. 
Mich. 7 Jac. B. between Curtis and Cooke, reſolved, and a 
prohibition granted. ] | | | 

4. If a man, having bona notabilia in ſeveral dioceſes, makes an 
infant his executor, and dies, and adminiſtratian durante minore 
ætate is granted to B. in the Prerogative Court, and he is bound ty 
ebligation to render a true account; if B. be after compelled in 
the Court of Marches in Wales, to give bond to render an 
account there, a prohibition lies, becauſe they there have no 
authority to queſtion. any thing that belongs to the Gert Chriſtian, 
if it be not fer adultery, Paſch. 17 Jac. B. Drinkwater's 

ill. 
Mo. 874. 12 The obligee cannot ſue upon an obligation “ in Engliſh [by 
pl. 1229. Engliſh Bill] before the Council of York, though it be within their 


— wad inſlruftions, for the king cannot alter the law without parlia- 


alſo becauſe Ment, and there cannot be ſuch a ſuit in chancery, and by 
it is 2zainſt this the king ſhould loſe his fine; ergo. Mich, N Jac, 
| per 


che liberty 
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B. per Curiam, between Guy and Sedewick, and the Biſhop of of the ſub- 
* — ; ; gre: N — 


perad ven- 


i ture ought 
to have error or attaint. Codb. 201. pl, 287. the Archbiſhop of York v. Sedgwick. 8 C. 
adjudged accordingly. 


* The original is, (en Engliſh) but both Mo. and Godb, are (by Engliſh bill.) 


(6. If the Council of York or Wales begin with a ſequeſtra- 
tion, a prohibition lies, for a ſequeſtration is not to be granted 
there till a contempt, Hill. 22 ſac, B. R. Vaghane's Caſe, pro- 
hibition granted to York, ] 

[7. An information cannot be preferred in the Marches of 
Wales, again/t any man that is not within the juriſdiction of the 
Court, to compel him to anſwer to it, Hill. 11 Car. B. R. in 
one Foter's Caſe, per Curiam.] 

8. If a man ſues in the Marches of Wales by Engliſh bill in 
an action upon the caſe of 501, (as he may by the inſtructions 
there) upon @ promiſe, and the defendant pleads the Statute of 
Limitations, and this is over-ruled, and thereupon the gol. is | 586 J 
decreed againſt the defendant, without awarding any commiſſion in 
nature of awrit of inquiry of damages, a prohibition lies, for this 
is but an action upon the caſe by Engliſh bill. Mich. 14 Car. 
B. R. between Hancock and Mervin, per Curiam, a prohibi- 
tion granted, Intratur, Trin. 14 Car, Rot. 392.] 


As to the Court of the Prefident and council in the dominion 
and Principality of Wales, and the Marches of the ſame, 


See 4 Inſt. 242. &c. cap. 48. 
As to the Preſident and Council of York. See 4 Inſt, 245. 


cap. 49. and 13 Rep. 30. &c. 


N | * = | — Ac 
(U.) Court Leet. What [it is, and other bel 547. 
Matters concerning it.] . 


I. 14. 
12. b. 9 H. 6. 44. b.] dies 3. c. 
& S. P. by Cotteſmere. 


[1. A Court Leet is the moft ancient Court of the land, * 7 H. Br. Leet. 


* 2» . # „ 172. Fitzh. Leet. 
C2. The Heri fs turn is not any Court Leet. * 18, H. 13 — 


b. Curia. Contra, 25 H. 8. 69.] S. C. & S. P. 


per tot. Cur, for in a leet they have conuſance of bread &c. which they have not in the tourn of 
the ſheriff, | 5 


[3. If a man hath a great let within his ſeigniory, another wo Let. 
cannot have a ſmall leet within the purſuit, [ precin&] of a manor 8. C. æS. P. 
which is within the ſame ſeigniery. 18 H. 6. 13. b. Curia. ] becauſe a 


man ſhall 


not be obliged to come to 2 leets by reaſon of his reſianee. The Earl of N. had a leet it T. - 
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all the xeſants in T. D. &c. and the Larl of D. had a leet in every of theſe vills &c. and at the 
holding ot te Grand Lect, every Hue ot the inferior leets {ord a confl:ile and four men who prefers 
in the Grand Leet all matters prejentavie in leets of things done within the reſpective leets, and 
tus had been the cuſtom time out of mind. It the cor {table and four men of any of the vills do 
Lot Aleud, the tu all be amerced, but ro more of the inhabitants are obliged to attend. And in 
Heu there ought to be made a ſpecral preſcription, and not a general one as appears 8 [18] H. 
©. 12. 13 C. 2. Lect 7, 11 H. 3 Pile Iſluc. 40, per tot. Cur. Cro, J. 583, 584. pl. 4. Mick. 
18 Jac. B. R. Cook v. Stubbs. 


6 Rep. 12. [A. The Hervard is judge in this, and not the ſuitors, Co. 
Led 6. Jentleman 12. Contra 17 H. 6. 13. 


Reward is 

judge in 

the leet, and the ſheriff in the tourn, cites 10 H. 6, 7. 7 H. 6. 12. 12 H. 7. 13.— Br. Leet. 
pl. 14. cites 7 II. 6. 12. that the ſteward is judge in the let and may alleſs a fine, per Cottel- 
mere; and by Faiton, fo tar as his power extends he has equal power with the juſticcs, to which 
Newton agreed. - Roll ſcems to be miſprinted both as tothe contra) aud the year ; for in year 
book is no tuch year, as (1-) and Mich. 7 H. 6. 12. b. 13. a. pl. 17. has the S. P. as above. ]| — 
8 Rep. 38. b. Inn. 30 Eliz. C. B. in Gnelley's Cate, reſolved, per dot. Cur, that the ſteward is 


72852. 


C5. If a man be elected it; a Court Jeet 12 be @ cenſtable within 
the juriſdictien of the leet, and befcre be is ſworn, the juſtices of 
peace at their ins atjcharge him, becauſe he is a maſter of arts, 


er for other cauſe, ard elec? and ſwear anther to be conſtable 
557 | there; upon a complaint of this to the Court of King's 
Bench, the Court of King's Bench may grant a writ to diſcharge 
a laſt man, and te war hin that was elected at the leet, becauſe 
the election of tne conitable belongs properly to the leet, 
without -a reatonabl- caute to the contrary. Hill. 10 Car. 
B. R. Herfor's Cafe, who was elected in the leet of the Biſhop 
of Vinton, in Waltham-Welbeck in comitatu Southampton, 
and the writ granted accordingly. ] | 

5. Tr. 6 Car. B. R. Arundel Cale of Dorletihire, a like 
writ granted alto. 

7. Ihe leet was derived out of the turn of the ſheriff; per 
Fineux. Br. Leet, pl. 24. Cites 2 H. 7. 15. K 
erte 8, A lect may be within a hundred or belonging to an hun— 
pion Pt dred ; it may he parcel of an hundred. Arg. Cart. 177. cites 

WGICC 
but it may 8 H. 7. 1. 12 H. 7. 15. 2 H. 4. 24. | 


be appcud- | | 
ant toit; per Reble, Rede and Tineux. Br. Lect pl. 24. cites 2 H. 2. 15, ———— Ibid. pl. 23. 


cites 8 H. 7. 1. S. P. by the opinion of fix juſtices «gainit three. 


9. Of ancient time the ſheriff had two great Courts, viz. 
the Tourne, and the county Court; afterwards for the eaſe of 
the people, and eſpecially for the huſbandman, that each of 
them might the better Bok their buſineſs in their ſeveral 
degrees, this Court here ſpoken of, viz. View of frank-pledge, 
or leet, was by the king divided, and derived from the tourn, and 
granted to the lords to have the view of the tenants and reſiants 
within their manors &c. Ss as the tenants, and reſiants, ſhould 
have the ſame juſtice, that they had before in the tourn, done unto 
them at their own doors, without any charge or loſs of time, 
and for that cauſe came the duty in many lerts to the lord de certo 


leſæ, towards the charge of obtaining the grant of the ſaid 
leet, 
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leet, So, likewiſe, and for the ſame reaſon, were hundreds, 
and hundred Courts divided and derived from the county Courts, 
and this the king might do, for the Tourn and Leet both are 
the King's Courts of record; and as the king may grant a 
man to have power tenere placita within a certain precinct, 
&c. before certain judges, and in a manner exempt it from 
the juriſdiction of his higher Courts of Juſtice, ſo might he 
do in caſe of the tourn, and hundred Courts, ſo as the Courts 
and judges may be changed, but the Jaws and cuſtoms, 
whereby the Courts proceed, cannot be altered. And as the 
county Court, aud hundred Court are of one juriſdiftion, ſo the 
towrn and leet be alſs of one and the ſame juriſdiction;ꝰ for 
derivativa poteſtas eſt ejuidem juriſdictionis cum primitiva. 
2 Init. 71. 

10. Court leet may be divided, as where the manor of D. But fee tit. 
extends into A. B. and C. by a grant of totum manerium Manor (G,. 
ſuum de D. in B. there being a Court Leet in D. the grantee 
may keep a Court Leet in B. Sic dictum fuit. Cro. E. 39. 
pl. 1. Paſch. 27 Eliz. C. B. in Caſe of Morris v. Smith and 
Paget. 

11. Every leet is the king's Court though another has the A leet is 
profit or commodity of it. Arg. 4 Le. 105. pl. 215. Mich. 4 2 
29 Eliz. B. R. Anon. 2 Inſt. 142. 

A Leetwas 
once one of the greateſt Courts the king had, which was conſtituted by the Monarch of the Saxons, 


but now is but the ſhadow of it. Per Doderidge. J. Roll. R. 73. pl. 16. Mich. 12 Jac. B. R. 
en Caſe of Bullen v. Godfrey. 


12. Two leets cannot be 7in one place inſimul, Mo, 427. 
pl. 595, Hill. 38 Eliz. Lord Norris v. Barret. | 
13. Agreed, that the lord of the manor and leet is to provide _ E. — 
ocks as well as tumbrel, and if he does not, he forfeits his benen n 
likerty for his negligence. Mo. 574. pl. 789. Trin. 40 Eliz. Stroggs. 
in Cale of Strogs v. Stevenſon.,—But ſee Cart. 29. that the [ 588 5 
flacks are to be at the charge of the town, and it is a forfeiture * = _ 
of 51. if a town has none, 23 
| ought to be 
provided by the lord of the liberty and not by the vill, unleſs there be a preſcription to the con- 
trary, whioh ought to be ſpecially alledged ; fer they being for execution of juſtice within tie 
Uberty, he ought to ſee it to be done. | 


14. The king has power to make and create a leet anew, 
where none was before. A difire/s is incident of right, but 
in a Court Baron a preſcription muſt be laid to diſttein. 
Brownl. 36. Anon. | 

15. Private leets as to this purpoſe are within the leet of the S. P. contra. 
hundred, to inquire of things omitted by them to be inquired — ory 
being public xuiſances, Cro, J. 551. pl. 13. Mich. 17 Jac, — 
B. R. Loader v. Samuell. rected to the 

ſneriff to in · 

quire thereof, and by the book of 29 E. g. this writ is not taken away by the Statute 28 E. 3. 9. 
made the year beſore, which was then irclh in the judge's memory. 4 Init, 261. 


16. The 
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16. The Grand Leet is called Turn, and is in nature of the 
ſheriff's turn which has juriſdiction of all inferior leets 
within it. Cro. J. 584. pl. 4. Mich. 18 Jac. B. R. Cook v. 

Stubbs. 
® Jo. 283. 17. Every man ought to be within a leet, * and none can be of 
wy rot two leets ; per Cur. Cro. J. 584. pl. 4. Mich. 18 Jac. B. R. 
deattendane in Caſe of Cook v. Stubbs. 


at two 


leets, if they be held at ſeveral days; per Cur. Het. 21. Trin. 3 Car. C. B. in Cafe of Eve 
v. Wright, 


18, When a hundred leet is granted to a ſulject it is a fran- 
chiſe; per Hale Ch. J. Freem. Rep. 349. in pl. 433. Mich. 
1673. 

- In the hundred of Norton Ferris there is an ancient 
borough called Wincaunton, which has a leet, and there 
was alſo a leet in the hundred. Here though there be a leet 
in the hundred, which cannot be but by preſcription, yet 
there may be a ſubordinate leet within it, and the reſiant, 
of this leet may be exempt from their attendance at the leet of 
the hundred, unleſs the hundred by preſcription claim it, But 
Hale Ch. J. ſaid, there is a diference between a leet in an 
ancient borough, (who in eyre appeared by four, and was al- 
ways looked upon diſtin from the hundred,) and between 
leets in upland towns, where he that owes ſuit to the leet 

owe none to the hundred, but by cuſtom he may do ſo, But the 
chuſing of conſtables and other officers for the hundred out of 
the leet of Wincaunton, may be out of the leet. 3 Keb. 197, 
pl. 44. and 230, 231. pl. 47. Mich. 25 Car, 2. B. R. the 
King v. King. 

In al! leets 20, In a preſentment in a leet it is not neceſſary to ſhew 

. coment nor quo jure, the Court is held. 1 Salk. 200. the King 

ov. Gilbert, * 


ſuch a da | | 
without Chewing their authority. But it had been a good objection not to ſhew authority if con - 


ant practice had not been otherwiſe. 12 Mod. 4. S. C. Paſch. 3 W. & M. 


589 (U. 2) Who muſt appear at it. 


I, FE MES and tenants in ancient demeſne are exempt from 
leets and tourns. Br, Exemption, pl. 13. cites the 
Regiſter, 181. 

2, In debt for an amerciament in a leet, the caſe was, 
that the Abbot of A. was ſeiſed of the hundred of H. in Berks, 
and of a leet appendant thereto by preſcription, to be held once 
a year, within a month A Eafter. The diſſolution was found 
and that the towns of C. and N. with 24 others were within 
the hundred and leet, and that King £4. 6. granted to one 
L. ſeveral lands in N. parcel of the poſſeſſions of the abbey and 


granted alſo emnes curias, letas &c. & amerciamenta prami/ſis 
in 
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in N. pertinen. provenien. &c. and that the ſaid L. and his 
heirs, ſhould have tot. talia & conſimilia curias, letas c. amer- 
ciamenta & hereditamenta as the abbot had infra the ſaid lands 
| &c, and afterwards King Ed. 6. granted the hundred and the 
| leet to one O. which by ſeveral meſne conveyances came to the Lord 
Norris, the now plaintiff, and that B. the defendant claimed 
under L. and that he was an inhabitant in N. and being ſums 
moned to be at the leet, he made default and was amerced to 405. 
for which the action was brought; adjudged, that L. had no 
leet nor amercement by this grant, neither was he diſcharged 
from the general leet of the hundred, becauſe the leet men- 
tioned in this grant is reſtrained to the land granted; for it 
is præmiſſis in N. pertinen. & provenien., and there was no 
ſuch leet there before the grant; for the leet which the 
abbot had, and which came to the king upon the diſſolution 
was appendant to the hundred and did not belong to the 
lands granted to L. and as to the 2d clauſe L. could not 
have the like leet as the abbot had, for when eadem may 
be bad and the party has words to have eadem, he ſhall 
never have conſimilia: for eadem remains in the king, and if 
the king has a leet no man can have a leet in the ſame place, 
becauſe 2 leets cannot be in one place inſimul, and as for the 
word amerciamenta, it cannot properly be ſaid provenien. de 
puemiſſis, becauſe they do not iſſue out of land but - 
reaſon of an offence in another place where the leet 1s held, 
and the amerciamenta in the grant to L. are reſtrained infra 
terras in the grant, and the abbot had no leet infra the 
lands granted to L. but infra that and other lands intirely. 
Mo. 426. pl. 595. Hill. 28 Eliz. B. R. Lord Norris v. 
Barrett, 

3. Eccleſiaſtical perſons are exempted by the Statute of - 
Marlebridge cap. 1c. 52 H. 3. from appearing at the ſheriff's 
tourns, and conſequently at leets which are derived out of the 
tourns. And if they ſhould be diſtrained for any amercta- 
ment &c, for not, appearing in the leet, they bave a writ 
upon the ſtatute by way of privilege. Arg. 8 Mod. 297. 
Trin. 10 Geo. 1. in the Exchequer in Morgan's Cale. 

4. Perſons exempted by the common law, are ſuch as 
infants under 12 and women &c. per Cur. 8 Mod, 300. Trin. 
10 Geo. 1. in the Exchequer in Morgan's Caſe, 


(X) The Juriſdiction [of the Leet.] [ 590 


Li. VIDE the Statute of 18 E4.8, which ſhews of what 
things a leet hath conuſance. ] A 
2. They have power to hold plea of all treaſons and felontes, © Br. Leet 


beſides the death of a man, and rape of a woman. * 7 H. b. 22. 8 ny 
b, + 9 H. 6. 44+ b.] — 


A Leet pl. 10. cites S. C. & S. P. of petty treaſon and felony, but not of rape, or the death 
of a man. 
+ Br, 
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+ Br. Leet pl. 2. cites 8. C. & S. P. Br. Leet pl. 26 cites 22 E. 4. 22. S. P. as to the en- 
quiring of all felonies at common law, becauſe they ate the King's Courts, — Rae is not 
now enquirable in the leet, for though it was felony at the common law, vet the nature of the 
offence being charged to be no felony by W. 1, cap, when another act made it felony again, 
yet could not the lect enquire thereof as a felony. 2 Init. 81, 


wy Leet, [Z. They have power to enquire of treaſen, as of the forging 
Fe xs p. of falſe money. 9 H. 6. 44- b. 
per Babington, Ch. J. 


Br. Leet, [4. So they may enquire of h1g1-treaſon done to the king 
pl. 2. cites "CIC 4 2 
e. himſelf, 9 H. 6. 44. b. quære + 10 H. 6. 7. 

+ Fitzh, f 
Ley pl. 5. cites S. C. of Treaſon. _——— —Br. Ley-gager pl. 99. cites S. C. of Treaſon ſbut no 
mention of the word (high) ] and Brooke ſays it ſcems, that of petty treaſon heJmay inquite but 
not of hign treaſon. 2 
Fitzb. Ley. [5 They have power to enquire of ſelony. 10 U. 6. 7. 
pl. 5. cites | 
S. C. Br. Ley-gager, pl. cg. cites S. C. 


S. C. at tit. [6, A man cannot be amerced in a leet fr ſurcharging a 
, cammon, for that this concerns a private intereſt, and not 
——Br. the publick; for th:s Crurt is for royal juſtice, and not fer 
_ 1 private matters. MH. 12 Ja. B. between Bere and Steuer, 
rooxe i 

makes 2 ad udged. } | 


quære of 3 ; 
preſentment of oppreſſion of common, for it is verv uſual in leets, which may be by cuſtom, and 


nuiſance is not iuch as may have an action, but that which is ſuch to a great number of people, 
as ſtopping of a way or not repairing of a bridge &c. 


As ww _ [7- They may enquire of common nu'/ances done to the 
zug common people. 9 H. 6. 45.] 8 
like, and in 
the waſte places though the lord has no land in the ſame vill. Br, Lect pl. 2. cites S. C. 
Br. Leet pl. 26. cites 22 E. 4. 22. S. P. as to all common nuiſances as bloodſhed, 
waſhing or clipting of gold or filver, but Brooke ſays quære inde] * mght-walkers and the 
like but not of dot broken, becauſe this is particular, but ditch not ſcoured or bridge 
broken, ſnall be inquired a nuiſance. So of robbery which is a common nuiſance. 
Mich. 22 E. 4. b pl. 2. — The ſteward of the leet cannot take an indictment of a rob- 
bery done out of his precinA, nor of the death of a man; for this belongs not to the Jeet ; and 
if he does the lord ſhall be puniſhed for contempt. Br. Lect pl. 18. cites 41 Al. g0,— 
And Ibid. pl. 31. cites S. C. that proceſs was made againſt the lord to fine him and his 
Reward, becauſe the fteward took an indictment in the leet of a robbery done at D. whereas 
there is no ſuch vill in that county, and alſo for taking an indictment of the death ot a man, 
1 ] which do not appertain to the leet and ſo he incroached upon the king, and there- 
[ 59 forc the juſtices of B. R. would not arraign the party on this indictment, and the 


lord was fined 40s. 


„ Poph. 208. Hill. 2 Car. B. R. Wheelhorſe's Caſe, S. P. 


Fitzh, Ley. 8. They have power to enquire of all manner of affray: 


by Newton: | 
| Br. Ley-gager. pl. 99. cites S. C. & S. P. accordingly, quod fuit conceſſum.— An 


indictment of aſſault and battery found in a leet without any blood ſpilt is not good. D. 233. 
b. 234. 2. pl. 14 Mich. 6 & 7 Eliz. 3. cites 13 E. 4. 10. 


[o. They 


[9. They have conuſance of bread and beer, 18 H. 6. Fitzh. 
12, b ] Leet. pl. 1. 
3˙ : | cites S. C. 
& S. P. per tot. Cur. 


[10. If a man, by reaſon of a tenure, ought to cleanſe a * This 
ditch next the high ſtreets, and does | not] cleanſe it, by 2 
which the ſtreet is ſurrounded, fo that the people cannot 29 * 
paſs; he may be amerced in the Jeet for it, and may be . a. the 


awarded to be * diftrained to cleanſe it. ＋ 29 E. 3. 29. firſt plea 


8 and no 
Cura. | ſuch point 
at 29. and 
ſo ſeems to be miſprinted. + A diſtreſs is incident to a Court Leet of 
common right. Brownl. 36. Anon. Amercement in a Court Leet for not ſcourinęg 


a d in a highway, and good, and reſolved the party may be puniſhed in the leet, and allo 
by the Statute 18 Eliz, 1, for divciſe cauſcs. Reym. 250, Hill. 30 & 31 Car. 2. C. B. Stephens 
v. Haynes. 


[II. If one receives a poor man to be his terant in a town. 
who is chargeable to the town, and this againſt a bye-law made by Fol. 543. 
the town, the rown having power ta make ſuch bye-laws, this is 
puniſhable in the leet. P. 8, Ja, in Camera Scaccarii per 12 
Curiam.] > ar S. P. 

and ſeems 
to be S. C. by cuſtom ſuch a bye- law is good; but by Snig and Altham clearly, the ſteward can- 


not amerce one for ſuch a cauſe without an order (or bye law] with a pain made before. 


12. An order with a pain may be made by the ſteward of A Helau 


| » Y . 1 1 impoſing a 
a leet in a leet, that none fhall receive ſuch tenants as ſhall be denalty of 


chargeable to the pariſh. P. 8 Ja.] 1 
month on 

every one within a lcet that tall take or flace any inmate within any houſe there, without giving 
ſecurity to the overſeers of the parith, tw d, harge the pariſh; per Hale is a good bye-law and 
frequent in leets. Hard. 471. Trin. 19 Car. 2. in Scacc. Anon. This bye-law was made 
at a Court Leet, held pro rege within his honour of Grafton, and this fine was eſtreated into the 
Exchequer, and procels iſſued to levy it. Hale Ch. B faid it was hard to eſtreat the fine hither 
without taking the uſual remedy for it by diſtreſs; and to extend the party's lands upon it, when 
perhaps he may have ſomething to plead to it; as that he 15 not within the leet, or that he re- 
ceived no inmate; but the officers of the Court laid, it was uſual to eſtreat ſuch fines into the Ex- 
chequer when they belonged to the king: otherwiſe when they belong to ſubjects. And theres 
upon the party was put to plead, Hard. 471. Pl. 6. | 


13. A preſentment was in a leet, that J. N. had incleſed 
ſuch certain lands, which ought to lie in common for the inha- 
bitants of the vill, is a void preſentment, though it is laid to 
be ad documentum inhabitantium; for this ig a tort, but no 
nuiſance; quod nota per judicium; for the ſeveral parties 
may in this caſe have their aCtion. Br. Leet, pl, 3o. cites 
27 All. 6. | 

14. A leet has power to amerce a man for @ nuiſance, For an 
and alſo to award that the offender be diſirained to amend it; amerce- 
per Cur, Br, Leet, pl. 35. cites 29 E. 3. 28. and Fitzh. fenen 


. leet or hun» 
Avowry, 265. dred, a 
: man may 
#iſlrain the beaſ)s of the offender in any place within the preeind of the leet or hundred. Quod nota, 
Br, Leet, pl. 28. cites 2 H. 4. 24. A leet by preſcription may diltrain for 


an amercement, and the lord may ſell the diſtreſs ; becauſe the kin may do ſo, and [ 592 ] 
the leet is the king's, though the lord has the profits ; for all juſtice is in the King, and there- 
N tore 


Vor. VI. 22 
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fore the courts and gaols in towns corporate are written by the king curia noſtra & gaoſa 
noftra in cuſtodia veſtra exiſtent. Br. Leet, pl. 34. cites 21 H. 7. 40.— Br. Preſcription, 
pl. 40. cites S. C. — Nota pro lege. rf a penalty te ſet on a man in a leet to red a 
nutſance by ſuch @ day ſub pena 101. and aftry it i preſented that he kad net don? it. and that 
he tha'l korfeit the penalty, this is a good preſentment, and 745 penalty ſhall not be otherwſe 
afeered, and the lord ſhall have afton of debt clearly, but he cannot difrain and make 
arowry, unleſs by preſcription of uſage to diſtrain and make avowry. Br. Lect, pl 37. cites 


23H.8. 


It belongs 15. Lord of a Hundred cannot by reaſon of the hundred have 


by EY Wal; for he cannot try it by jury; for he cannot compel 


of the lect, the ſuitors to be ſtbru; contra in a liet; therefore waif belongs 
per Thorp to it, and the day of the leet is the king's, and the lord it only his 


= _ miniſter for the time. Br, Court Baron, pl. 2. cites 44 E. 
Leet, pl. 5. 3. 19. 

cites S. C. 

. Eftray, pl. #. cites S. c. 

=. 16. The bailiffs of St, Alban's by certiorari in banco 
pl. 2. cites removed three priſoners into B. R. whereof the one was indicted in 
5. C. another county, and therefore was ſent to the Marſpalſea, and the 


others were ſent back, becauſe nithing was again/t them in banco, 
nor were they indicted, and Jeet may inquire of felony, but 
if ſuſpected perſons are taken and not indifted, they cannot deliver 
them, but they ſhall be delivered before juſtices of deliverance by 
preclamation, and though the /zet may enquire of felons, yet they 
cannot arraign them. Br. Corone, pl. 23. cites 8 H. 4. 18. 
17. Leet may inguire of corrupt vittuals, Br. Leet, pl. 1. 
| cites 9 H, 6. 53. | 
Br. Leet. 18. Indictment taken in a leet is as well as in B. R. of 
1 things touching the juriſdiction of the leet, and it may 
ce commit à man to priſon, and aſ/eſs a fine, quod conceſſum fuit, 
quod nota, Br. Ley Gager, pl. 99. cites 10 H. 6. 7. 
Br. Leet, 19. Nota that things given by Statute as rape, putting out 
oe I eyes, cutting out of tongues and the like, which are maar felony by 
—Fitzh, Hatute, thoſe ſhall not be inquired in the leet, nor any others 
Tourn of but thoſe which are felony at the common law, and the others 
3 are void preſentments; 'S coram non judice, Br. Preſent- 
S. C. &S. P. ments in Courts, pl. 21. Cites 22 E. 4. 22. 
clearly by 
the opinion of the whole Court. Jenk. 121. pl. 43. and 139. pl. 83. S. P. unleſs the 
Aatute which creates the offence, gives them power, —— Br. Indictment, pl. 28. cites 6 H 7. 4. 


S. P. Br. Leet, pl. 22, cites S. C. & S. P. and that the law is the lame of labourers and 
artificers. | 
_ Fre- 20. A leet may make bye laws to bind themſelves, Br. 
cripiuon, - 

pl. 40. cites Leet, pl. 34. Cites 21 H. 7. 40. 


21. It was adjudged, that pound-breach is not inquirable in 
a leet, becauſe it is not a common nuiſance. But Rhodes 
ſaid, that exceſſive toll is inquirable there. 4 Le. 12. pl. 46. 
Paſch. 27 Eliz. C. B. Sanderſon's Caſe. 

22, Court Leet cannot amerce for leaving his gates open, ad 
nocumentum inhabitantium. Mo. 356. pl. 484. Trin. 36 
Eliz. Evington v. Brimſton. | 


23. In 


23. In replevin the defendant made conuſance as bailiff to 
G. tor that he had a leet within his manor of D. and that the 
Ptaintitf was amerced at ſuch a Court, for putting his geeſe 
upon the common there, and for that ameraament he diſtrained; 
but the Court held, that this was not an article inquirable in 
a leet, or puniſhable there, and therefore the plaintiff had 
judgment, Cro. Eliz. 448. pl. 14. Mich. 37 & 38 Eliz. 
C. B. Wormleighton v. Burton, | 
24. If a man be hindered to go in a common highway, or ifa [ 593 } 
ditch be made athwart that way jo as he cannot go, it is preſenta» 5 Rep. 73 
ble in this Court, Co. Litt. 56. a. | CL 
25. In ancient times the king's Courts, and eſpecially the the Caſe. 
leets, had power to inquire of, and puniſh fornication and 
adultery by the name of Letherwite. 2 Inſt, 488. - 
26. Jurors in leets may inquire of inmates by 31 Eliz. 
cap. 7. par. 3. 2 Inſt. 738. 
27. Leet and tourn cannot inquire of private treſpaſſes. 2 


| ault 
Jenk. 138. pl. 85. — 
terror to the people. 1 Hawk. Pl. C. cap. 63. ſ. 1. 


28. A railer and fower of diſcord amongſt neighbours is pre- See tit. 


ſentable in a leet, Hob. 246, 247, pl. 313. Mich. 16 Jac. 5 
Smith v. Pannel. | S. C. and 
the notes there, 


20. Debt was brought for 40s, impoſed on the defendant 
at a Court Leet of the plaintiffs for a contempt committed there 
which was, that he put on his hat in the Court, and being 
admoniſhed by the ſteward for ſo doing, he repiied, viz, 

I do not value what you do. It was adjudged for the 
plaintiff, Raym. 68, Hill. 14 & 15 Car. 2. B. R. Bathurſt 
v. Cox, 

30. The bailiff of Weſtminſter had levied money upon Raym. 154. 
ſeveral perſons upon preſentments in the leet there for ng — 2 
trades nat having been apprentices; and upon complaint made de dctend- 
of this againſt B. it was agreed, per Cur. that the Statute ar dong 
5 Eliz. does not give the leet any power to proceed there- ben 4 
upon, and directed that thoſe aliens that fo ule trades not have levied 


having been apprentices ſhall be preſented at the ſeſſions or 49.amonth 


in B. R. Sid. 289. pl. 4. Trin. 18 Car. 2. B. R. Amy v. * 
Bennet. | l their re- 
moving the 


ſentments by certiorari, it was debated if the leet had conuſance of ſuch things by the laſt 
* in . Eliz. ca. 5. and it ſeems not, becauſe the offences there mentioned, and 


the Courts ſhall be expounded reddendo ſingula ſingulis. 


31. The defendant was preſented at a leet, for digging The leet 


coney-burrows, and breaking the ſoil in the lord's waſte; it — — 


was moved to quaſh it, becauſe it is not ad commune , webe 
nocumentum. Keeling Ch, J. ſaid, that a leet cannot amerce nuiſance not 
ſo any thing done to the damage of the lord ; and the pre- for «private 
| Z 2 2 ſentment 


wow r wa wen 
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4 ſentment was quaſnied. Raym. 160. Hill. 18 & 19 Car. 2. 
ER. Ayres Cale, 


cular da- 

maze to | | 

the lord, which though it may be preſented for the information of the lord, yet the Court 
cannot puniſh the offender. 1 Saund. 135. Hill. 19 & 20 Car. 3. in Cate of the King ». 


D:cxenion. 
One cannot be amerced in a leet for a fpriv:te run , but may for a publick; per Cur, 
12 Mod. 398. Mich. 13 W. 3. Gwin v. Thornborough. | 


2 85 32. By two juſtices Court Leet may, by cuſtom, mate 
* bye-laws touching c though not originally; but per 
corcingly, Tirrel J. leets have to do only with the peace, and if a leet 
may make a bye-law as to common, then the leet may 
mahe one bve-law ard the Court baron another, and it can— 
not be known which is to be obeyed, and as to the caſes put 
on the other fide, they muſt be underitood where a Court 
Leet and Court Baron are held together. But per Wild 
and Archer juſtices againſt Tyrrel judgment was given that 
the bye-law was good, Cart. 179. Hill. 18 & 19 Car, 2. 
C. B. The Larl of Exeter v. Smith. 
[ 594 ] 33+ In treſpaſs tor breaking his houſe and taking away 
Ys ſilver cup, the defendant ju/tified for a fine of 5l. impoſed by 
the /teward of the leet for contemptusus words ſprien to the fleward 
in the Court Leet, ipſo tunc judicialiter ſedente, (viz.) that 
the houſe in which the Court was held, was the houſe of 
the Mayor of Sudbury, and that John Skinner, who, then 
and there being prefent, has more right to be there than 
the Reward, and if he was Maygr of Sudbury he could not 
ſutfer the Court to be held there. The plaintiff replied, 
that the ſaid houſe was the town-hall of that borough, and 
that Skinner was then mayor of the ſaid borough, and the 
plaintiff a tree burgeſs thereof, and that he quiete & pacihce 
ſpoke the words, Upon a demurrer the plaintiff had judg- 
ment, per tot, Cur, For no ſuch fine ought to be impoſed 
for the ſaid words, 2 Jo. 229. Mich. 34 Car. 2. B. R. Ber- 
rington v. Brooks. 
34. Leet cannot amerce for a private nuifance, but may for 
a publick. Per Cur, 12 Mod, 598. Mich, 13 W. 3. Gwin v, 
Thornborough. | 


(Y) Collateral Authority of the Leet, 


Br. Leet, [r. F a man be riding there, where a leet is, the fleward, 
8. C. 28. P. for want of uhers, may compel him to be ſworn, 7 HE, 
by Newton 6. 13. 

Id. pl. 24. cites 2 H. 2. 18. S. P. by Tineux. He may ſwear a ſtranger there, Br. Leet, 
pl. 29, cites 3 H. 7. 4. Tairfex J. For it is for the King's advantage, TY 


Pi. 14. cites 


| Br. Leet, [2. If the bailiff of the Court, or other officer, will 
© net make a panel to enquire &c, upon the command of the 
* .— 5 . : * k 20 . Reward, 


Court Leet. 


a prong 7 will not perform his duty, he may be fined. 7 H. 
6. 12. b. 


that the lord brought action of debt, and the defendant demurred. Quere. 
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Br. Debt, 
pl. 85. cites 
S. C. and 


b. S. C. cited per Cur. and affirmed. 
S. C. and the notes there. 


[ 3. So he may be commanded to do it upon a pain, and if he does 
not do it, he ſhall loſe the pain. 7 H. 6. 12. b.] 


[4. If the petit 12 mate a falſe preſentment, and this is un 
falſe by the grard queſt, yet the petit 12 /hall not be amerced, 
9 H. 6. 44. b. | 


8 Rep 283, 


See tit. Amercement (U) pl. 1. S. C. and (V) pl. 2. 


See pl. 2. 
and the 
notes, 

Br. Cuſ- 
toms, pl. 3. 
cites S. C. 
and ſuch a 
cultom to 


zmerce them being alledged, the whole Court held it no cuſtom but extortion ; ſor the verdict 
of one 12 is intended in law to be as good as the verdict of another 12, but had the cuſtom been 


of concealments it had been good. - Fitzh, Caſtom, pl 1. S. C. and ſuch cuſtom is 


agalnſt com- 


mon right, but it is ufual to amerce them it they conceal any thing which they ought to preſent, 


and this may lie in cuſtom, 


5. If a man be amerced in a leet, he ought to le amerced 
to a certain ſul, as 10s. 208. or other certain ſum, and 
ought not to be amerced in general, and after aff.ered to a 
certain ſum; for the amercement cught to be certain, and it 
ought after to be offeered ani mitigated by others. Hobart's 
of Reports 173. between Milian ard Hardingham.] 


Hob. 129. 
pl. 166. 
Paſch. 14 
Jac. 5. C. 
— — An 
amercement 
| 595.4 
in a Court 
Leet for an 


offence preſented need not be affeered. and Hob. 129, was denied by Holt Ch. J. Show. 


62. Mich. 1 W. & M. in Calc of Matthews v. Cary. 


6. A ſteward in a leet may %%, a fine on a tithingman 
who will not preſent, and if the lord brings debt thereof the 
defendant cannot wage his law; becauſe the leet is a Court 
of record, Br, Leet pl. 36, cites 10 H, 6. 7. 


See tit, Amcrcement. (E) and (G). 


Br. Ley- 
gager pf g. 
citcs S. C. 
accord ing- 
ly.—S. C. 
cited and 


agreed per tot. Cur. 8 Rep. 38. b. 


7. A common perſon who has a leet may ell the diſtreſs as 
rhe king may; for the Court is the king's though a com- 
mon perſon has it. B. Leet pl. 20. cites 3 H. 7. 4. by 
Fairfax ], | 

8. If any contempt or diſturbance to the Court be committed 
in any Court of record, the judges may impoſe a reaſonable 
fine on the offenders, and a let is a Court of record, and 
the fleward is judge there, and therefore may impoſe a reaſonable 
fine on any ſuch offenders for an offence done to the Court 
before him. As if the bailiff of a leet refuſes to execute his 
office the ſteward ſhall impoſe a reaſonable fine upon him. 
Reſolved per tot, Cur, 8 Rep. 38, b. Trin. 3o Eliz, C. B. 
Griſley's Cale, 

9. If any miſbehaves himſelf in the leet in any outragious 
manner, the ſteward may commit him, per Popham Ch. 


J. Ow. 117, Paſch. 37 Eliz. in Caſe of the Earl of Lincoln 
vi. Fiſher, 
| | 10. The 
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Cro.E.581. 16, The defendant gave the plaintiff's feward the lie ofenty 
— in the leet, for which the ſteward ſet a fine of 20s. upon him. 
Court held, The plaintiff brought debt for the fine; all the juſtices agreed 
chat for upon debate between them, the action was maintainable, 

2 becauſe they are words of contempt in a Court of juſtice 
the fieward to a judge, for which the judge might fine him. Mo, 
debt hes 470. pl. 470, Mich, 39 & 40 Eliz. Lincoln (Earl of) v. 
— her. 

preicription 


alled ed to 
affe's (uh tines, or to have ſuch an action. Wherefore it was adjud ged for the plaintiff, ———- 


Ow. 119. S. C. Gawdy at firſt held that the action would not lie; but afterwards changed hig 
Opinion, and the plaintiff had judgment to recover, 


Br. Lect, 11, The ſteward in the leet may take recognizances for keeps 
* 5m ing the peace. 4 Inſt, 263, 264. cap. 54. 
12. If a juror ſworn to inguire for the king be arreſted, 
by which the king's Court is ditturbed, and the arreſt 
made by an officer of B. R. upon affidavit thereof B. R. 
wil! grant an attachment, but denied it againſt ſuch arreſt 
made by officers of the marches of Wales, But they adviſed 
to file an information againſt the officer, for this diſturbance to 
the leet, Lat. 198. Trin. 3 Car. Anon, 


DL 596 7 (Y. 2) Where the Court is not held, what is 
to be done. 


1. THE portreeve of Yeovil in the county of Somerſet 

was uſually elected to continue in his office for a year, and 
at the end of the year a new one to he choſen and ſworn in the 
leet by the ſteward of Sir Edward Phillips, lord of the 
manor, which on ſome diſcord with Sir Edward was r-fuſed 
to be done, and thereupon proceſs was awarded out of B. R. 
commanding the oath to be tendered to the portreeve ; for B. R. 
is the ſupreme Court which ought to do juſtice to all the 
king's ſubjects. 2 Roll, Rep. 82. Paſch. 17 Jac, B. R. the 
Portreeve of Yeovill's Caſe, 


(Y. 3) Preſentments. 
Hou they mult be. 


1. PRESENTMENTS in leets ought to be certain, and fhew 

at what place the nuiſance was made, and to ſay infra 
Jurijdiftionem hujus curie ; for it is the declaration of the King, 
which ought to be good to every common intent, as it is 
ſaid elſewhere; and if it be a nuiſance to other land they 
ought to ſay certainly where the nuiſance is &c, and where 
the land lies, to which the nuiſance is done, Br, Leet, 


I. 23. Cites 5 H. 7. 3. 
PI. 33 5 H. 7.3 © ths 


Court Leet. 


2. In every preſentment of a nuiſance in a Court Leet it 
muſt be mentioned to be ad nocumentum ligeorum domini regis; 
and the averring in action of debt brought for the pain 
aſſeſſed, that it was ad commune necumentum is not ſufficient; 
for it mult be in the preſentment which is the charge, and the 
omitting it is a fault incurable, Cro. J. 382. pl. 10. Mich. 
13 Jac. B. R. in Caſe of Prat v. Stearn. 

3. Juratores pro domino rege & domino menerii & tenen- 
tibus preſented the defendant for ere&ing a glaſs-houſe &c. ad 
magnum nicumentum; it was quaſhed; for though it is good 
for the king and the lord of the manor leets being granted to 
the lords as derived out of the torn, and as for tenentibus, it 
is only ſurpluſage, yet this preſentment is ill, becauſe it is 
net ſaid ad commune nocumentum. 1 Vent. 20, Paſch. 21 Car. 2. 
B. R. Anon. 


7. The defendant was preſented and fined in a leet for 
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2 Saund. 
293. Da- 


refuſing the office of a conſtable; it was moved to quaſh it, K cate. 
becauſe it expreſſed the Court to be held infra unum menſem ſancti S. C. the 
Michaelis, viz. 12 November, which is above a month after Preſent- 


ment was 


Michaelmas, and it is neceſſary to ſet down the preciſe day, quaſhed per 
for it may elſe be on a Sunday, and yet within a month after tot. Cur. 


—2 Keb. 


Michaelmas, and for this cauſe it was quaſhed. Vent. 107. 224. 8&8 


Hill. 22 & 23 Car. 2. B. R. Dacon's Caſe. 


the King v. 


Dakin S. C. 


and for that reaſon the preſentment was quaſhed ; and the preſentment was alſo tent, 18. Nov. 
per d ornamentum prædictum, whereas no adjournment was mentioned before to be entered, 


and this Was alſo held ill. | 


(Y. 4) Preſentments in Leets, and things done [ 597 J 


there. 
Pleadings in General. 


1. Nera that preſentments in leets, which touch frank- 

tenement, or bind the franchiſe, ſhall be trauer ſabie; but 
contrary of other preſentments in leets. Br, Leet, pl. 27. 
Cites 45 E. 3.8. : 

2. Treſpaſs upon the caſe, the plaintiff preſcribed to have 
ket in D. with all the profits thereof, and that the defendant had 
diſturbed the ſteward of the plaintiff ta hald leet there &c. and the 
defendant ſaid, that the plaintiff had leet there ſemel in anno, 
ſcil. ſuch a day after E:fter, and that the defendant has leet there 
ſemel in anno, that is to tay, ſuch a day after Michaelmas, and 
that the plaintiff gave warning to the defendant 15 days before the 
leet, and that his bailifR ſhould be with him if he would, and that 
he ſhould have the motety of the profits of the leet of the plaintiff, 
and if be held his leet in other manner, that the defendant had ujed 
to diſturb &c. and that the plaintiff did not give warning by 15 
days, by which he diſturbed him to hold the leet, prout ei bene 


licuit, Per Priſot the defendant ought to traverſe —_— 
| OCs 
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hoc, that he and his predeceflors ought to have the entire 
profits pi tr and by him the plaintiff may maintain, that he 
and his predeceflors have had leet by reaſonable warning of 
three or tour days, abſque hoc, that it has been uſual to 
warn by 15 days prout &c. by which Laicon faid as above, 
abſque hoc, that the plaintiff has had the entire profits of 
the leet, and abſque hoc, that he has uſed to hold the leet 
without ſpecial warning in the manner as wealledge. Choke 
ſaid, the warning is not alledged by us, Moyle ſaid, there- 
fore it ſeems that the ſecond traverſe is void, et adjornatur. 
Br. Traverſe per &c. pl. 158. cites 38 H. 6. 16. 
3. If plea he ren oved its B. R. of which they cannot hold plea 
as > u &C, yet there they /oall hold þica therein, as the 
Court where it eig t to be brought ſhould do, and ſhall make 
proceſs per grand cape & petit cape, and otherwite, as the 
firſt Court ought to do. And ſo it a thing before cuſtices of 
peace be removed before them. Per Fineux Ch, J. Br. 
aye pl. 46. cites 14 H. 7. 14. 
Br. Travers „ preſent ment in the leet or tourn, after the day of the 
per Kc. prel-ntment, binds the party for ever, and is net traverſalle 
Pl. 159. but in Cuſes that touch one 's freehold, as that one ought to cleanſe 
the highway Sc. ratione tenure ſuæ; therefore the courſe is to 
Preferument remove ſuch preſentments into the King's Bench by a certio- 
1 rari, where he may traverſe them. Finch's Law 386. Svo. 


5. C.— 

ÞD. 13, 6: C1! es 5 Ul. To 3. 

pl 54. Trin. : : 

28 UI. 8. S. P. by Shelly, quod Baldwin conceſſit. But Fitzherbert ſaid, that Britton, who is 


good aut Lority, fays, that every preſentment is traverſable wlich is preſented in a leet, 
and alſo in the tour: of the ſheriff, out of which leets were originally derived &c. 
S. C. as to N opinion cited Arg. 3 Mod. 138. All preſentments may be 
traverſed either by removing them into B. R. or in an action. In tre!paſs againit the bailuit you 
cannot traverſe a preſent ment, but in a teplevin tt may be done, and 1t will not be ſu ficient 
to fay, quod pretentat. tuit, but the fact mult be ſet fe "th, aud this action is to try the right, 

in Caſe of Brook v. Huſtler, 
76, 8. C. but S. P. does not 


but the other only to recover damages. Trin. 5 Ann. 
1 Salk. 56. S8. C. but S. P. does not appear 11 led. 
@[ [Cars 


A releaſe of all demands dith not diſcharge a man of his 

fort. tz a leet by reaſon of bis reſidency, becauſe a leet is the 

[ 598 J] king's Court to which every liege ſubject is to come and 
pertorm his allegiance to him. And alſo becauſe ſuit of 

Court is infe; baralby incident to a Court Leet, which can- 

not be e Brown], 186. Irin. 4 Jac, in Cafe of Tott 

v. 1 
In pleading the haldins a Court, it muſt ſay the place 
Fe was part of the manor, or holden of it at leaſt. Hob. 506. 
Irin. 13 Jac. in Caſe of Foſter v. Jackſon, 

12 Mol. . 7. Upon a certiorari to remove a preſentment at a lect for 
3 5. nuiſance ; exception was taken, that the leet not being of 
th. Sc., common right, but taken out of the tourn, and the tourn is 
it bea been Of common right, therefore becauſe it is t hetun how, nor by 
2 good what right this Curt was bela, whether by patent or preſcription, 


3 it is not good; but the Court ſaid, the precedents were all fo, 
and 


Court Leet. 698 


and over-ruled the exception, 1 Salk, 200. pl. 2. The King 2 


a 2 uthority 
againſt Gilbert. if cms 


practice had not been otherwiſe. 


8. In debt for an amercement in a Court for not doing 
ſuit, an exception was taken that the Court being uncertain 
when it will be held, (that is where the lord may hold it 
when he pleaſes, ) a particular and convenient notice ought to be 
given, when and where the Court is to be held, and cited 32 
or 22 E. 4. 27. b. 28. a. 3 Cro. 353. 555, 556. and that a 
general notice in the church is not notice to incur a forfeiture, 
unleſs a particular cuſtom for it. It was anſwered that, it is 
found that due notice was given, and this the judge of aſſiſe 
is ſuppoſed upon the evidence to direct the jury, But Holt 
Ch. J. ſaid, we cannot judge of the notice, becauſe you 
ought to have fhewed particularly, that he was ſummoned to 
the Court at ſuch day and place to be held. Per Powell, J. to 
take advantage of a forfeiture notice ſhouid he perſonal, unleſs a 
particular cuſtom to the contrary, In ancient leets, perſonal 

notice perhaps is not neceſſary ; but notice in church and 
market may be well. But otherwiſe where it is ut an ancient 


leet, Adjornatur. 11 Mod. 76. Brook v. Huſtler, 
See more as to the Juriſdiction &c. of Court Leets. Kitch. 16. 


&c,—4 Inſt. 261, cap. 54.— Prynn's Animady. on 4 Inſt, 
189. 180.—See Tit. Amertement. 


THE END QF THE SIXTH YOLUME: 


